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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR 

Before Mr. Justice Abdul Qayoom ., K.B., Chief Justice 

and Mr. Justice K.L. Kichlu. 

ILMUN AND TWO OTHERS versus STATE. 

Criminal 1st Appeal No. 69 of 1995. 

14th Maghar 1995. 

Evidence—Suspicions however strong not legal proof. 

In order to record a conviction against an accused person , 
there must be sufficient evidence to prove that an offence was 
committed by him—A suspicion however strong cannot take 
the place of legal proof . / 

Appeal against the order of Sessions Judge, Jammu, dated 
26th Bhadon 1995. 

Mr. N. D. Murad , for Appellants. 

Government Advocate. 

Judgment. 

Ilmun, Shukar Din and Sahibu appellants have been con¬ 
victed under section 304 (2) of the Ranbir Penal Code by the 
learned Sessions Judge of Jammu. While Ilmun has been 
sentenced to seven years’ rigorous imprisonment and a fine of 
Rs. 10 Shukar Din and Sahibu have been awarded a sentence 
of rigorous imprisonment for three years and a fine of Rs. 5 
each. 

The facts of the case, as alleged by the prosecution are as 
under:— 

Rasila Brahman resident of Gurrah Mandian in the Dis¬ 
trict of Reasi was carrying on a liaison with Mst. Nanki the 
wife of Kutba Gujar of Gurrah Balu. Rasila visited Mst. 
Nanki on the evening of 10th Baisakh 1995. Ilmun accused, 


2 The Punjab Law Reporter. [ Vol. XLII—1940. 


who also, it is alleged had illicit intimacy with Mst. Nanki, 
saw him in the house of Kutba. He brought Shukar Din 
and Sahibu accused with him to Kutba’s house where all 
of them gave Rasila a beating with stones and fists as a 
result whereof he received a number of injuries on the 
skull and other parts of the body. He was then carried 
by the accused persons to a Khad which was at a short dis¬ 
tance from the house of Kutba and was left there. After 
sometime people attracted by his groans went to the place 
and found him badly injured. Information was sent 
to his village the next morning viz : the 11th of Baisakh 
1995, and his relations arranged to carry him on on a cot 
to his home where he died the same evening. The next 
morning a report was lodged at the Hiranagar Police Station 
and in the absence of the Sub-Inspector and the Investi¬ 
gating Head Constable a Constable was deputed to enquire 
into the cause of Rasila’s death. The dead bod v was 
sent to the police for post mortem examination and the 
autopsy was conducted at Kathua by Dr. Gurandittamal. 
fwo abrasions and ten contused wounds were found on 
the dead body. The Medical Officer was of opinion that 
the death was caused by injury No. 2 —fracture of the 
temporal bone. 

It has been urged by 
appellants that the evidence 


the learned counsel for the 
of the two persons viz: Mst. 


Nanki and her husband Kutba, who claim to be eye¬ 
witnesses of the occurrence, is not worthy of credit at 
all. He submits that according to the prosecution stains 
of blood were found in the house Kutba and it was after 
the discovery thereof on the 15th of Baisakh i 995 that for 
the first time Mst. Nanki and Kutba stated before the Sub- 

village that very morning 
that Rasila was given a beating by the three accused 
persons in their house on the evening of the j0th of 
Baisakh 1995. His contention is that as the presence of 
blood stains showed that the offence had been committed 
in their house these witnesses apprehended that they might 
be charged with causing the fatal injuries to Rasila He 
therefore, urges that it was with a view to save their own 
skins that Kutba and his wife Mst. Nanki implicated Ilmun 
and bus undes Shukar Din and Sahibu. He submits that 
Kutba had a reason tor implicating Ilmun as the latter had 
!"'C.t connection with the wife of the former. It has further 
been contended by the learned counsel that the possibility 
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of Rasila’s receiving these injuries by a fall into the Khad 
cannot be excluded. We see a good deal of force in these 
contentions. The conviction of the appellants has primarily 
been based on the evidence of Kutba and Mst. Nanki. 

In->pite ol the tact th it Police enquiry was started on the 
12th Batsakh these persons kept quiet till the 15th of 

Baisakk and made the statements implicating the accused 
appellants when they found themselves in a tight corner. 
The Sub-Inspector wanted an explanation from them in 
iegard to the presence of blood stains in their house, which 
happened to be the only house near the Khad wherein 
Kasila was found lying in an injured condition All these 
facts were clearly against them. Kutba, who suspected that 
Iltnun had illicit intimacy with his wife, apparently found 

an opportunity of harming him It is very likely that while 
trying to exonerate himself Kutba implicated Ilmun and the 
other accused persons. If these persons had not taken any 
part in the affair there was certainly nothing to prevent 
them from giving out the true facts of the case on the 

very first occasion when the Police arrived on the scene 
and started enquiries into the matter. The fact that they 
kept quiet for three full days and gave the present version 
of the affair at a time when some incriminating evidence 
was discovered against them is sufficient to rob their evi¬ 
dence of all value. Coupled with these facts when we find 
that Kutba had a grievance against Ilmun his evidence 
becomes absolutely unworthy of credit. As regards Nanki 
she was naturally under the influence of Kutba. It would, 
therefore not be safe to rely on her evidence without sufficient 
corroboration which is lacking in this case. The only other 
witness whose evidence deserves to be discussed is Shankar- 
das. As remarked by the learned trial Judge this witness 
also did not at all mention before the Police prior to the 
15th of Baisakh that he had any vseful information to 
impart. He has not been able to explain why he kept 
quiet for three days. His evidence, therefore, cannot be 
relied upon. For the reasons stated above we are not in¬ 
clined to rely on the evidence of Kutba, Nanki and 
Shankardas. There is no other evidence on the record 
which could connect the accused with the commission of 
the offence. In order to record conviction against an accused 
person there must be sufficient evidence to prove that the 
offence was committed by him as suspicions however, strong 
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cannot take the place of legal proof. In the present case 
the evidence of the alleged eye-witnesses has been found to 
be unworthy of credit and as there is no other evidence 
against the accused persons regarding the perpetration of the 
crime their conviction cannot be upheld. We accordingly accept 
the appeal, set aside the conviction and sentence and 
acquit the accused persons. They shall be released from 
custody immediately. 

42 P. L. R., J. & K., 4. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B. f Chief Justice 

and Mr. Justice K. L. Kichlu . 

Mst. ISHRO versus JUMA. 

Civil 2nd Appeal No. 76 of 1994. 

Jammu, 3rd Magh 1995. 

Decree for restitution oj conjugal rights —Discretionary 
with courts . 

Held , that , the grant of a decree for the restitution of con¬ 
jugal rights is discretionary with the courts and. when the 
relations between the parties are very much strained , and 
there is no likelihood of their living together happily as 
husband and wife, the decree should not be granted. 

Appeal against the order of District Judge, Jammu, dated 
22nd Poh 1994. 

Mr Amolak Ram. 

Mr. Ram Lai Anand. 

Judgment. 

The plaintiff instituted a suit against the defendant for 
the restitution of conjugal rights. The plaintiff’s claim was 
that the defendant was married to him about 17 years ago 
and that after the marriage she lived with him as his wife 
and bore him several children who subsequently died. It 
was alleged that the defendant left his house during his 
temporary absence from the village and afterwards refused 
to live with him. The defendant denied her marriage with 
the plaintiff. The trial court found that a marriage had 
taken place between the plaintiff and the defendant but that 
marriage was invalid according to the provisions of the 
Hindu Law and dismissed the plaintiff’s suit. On appeal 
the learned District Judge Jammu set aside the order of 
the trial court and passed a decree in favour of the plain¬ 
tiff. The defendant has now come in second appeal to this 
court. 
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The grant of a decree for the restitution of conjugal 
rights is discretionary with the courts and this court has 
repeatedly declined to grant decree in such cases when the 
relations between the parties are very much strained and 
there is no likelihood of their living happily together as 
husband and wife. We have examined the record in the 
present case. It is clear that in the present case the 
relations between the parties have been very much strain¬ 
ed for some time. There has been criminal litigation bet¬ 
ween the parties and the defendant appellant was also put 
in prison for some time at the instance of the plaintiff 
respondent. The plaintiff has got another wife and he is 
living with her. Keeping in view all the circumstances of 
the case we do not think that it will be equitable to pass 
a decree for the restitution of conjugal rights in this case. 
We therefore accept this appeal and setting aside the 
decree of the lower appellate court restore the decree of 
the trial Court. In the circumstances of the case the 
parties shall bear their own costs. 


42 P L R J & K 5 
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Criminal First appeals Nos. 72, 73, 74 and 79 of 1995. 
Criminal References Nos. 3, 4, 5, 6, 7, 8, 9 and 10 of 1995. 

Jammu, 24th Maghar 1995. 

(a) Statutes—When can they have retrospective effect. 
Held, that, the general principle is that the Statutes affect¬ 
ing subjects rights and privileges can have retrospective effect 
only if it is clearly mentioned in those Statutes but Statutes 
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dealing with procedure only can be considered to have retros¬ 
pective effect although not expressly provided. 

(6) Procedure as laid down by Legislature—A court's 
right to question it. 

Held , that, no court has a right to question the propriety of 
a procedure definitely and expressly laid down by the 
legislature. 

(c) A case not finally concluded until finally decided by 
the final appellate court. 

Held , that, a case in which an appeal lies and an appeal has 
been preferred cannot be considered to be finally concluded until 
it has been finally decided by the final appellate court and that 
the appeal is a m^re continuance of the original proceedings. 

Appeals against the orders of Sessions Judge, Jammu, 
dated 19th and 20th Assuj 1995. 

References made by the Sessions Judge, Jammu, dated 
3rd Katik 1995. 

Government Advocate. 

Qurban Ahmed , Fazal Hussain and Abdul Majid 
Qureshi in person. 

Mr. Ghulam Ghous. 

Judgment. 

14 persons, were convicted by the Sub-Judge Magistrate 

first class Jammu, two under section 6 of the Regulation for 

the Prevention of Seditious Meetings of 1971, one under 

section 5 (1) of the same Regulation and the rest under section 

143 of the Ranbir Penal Code read with section 5 (2) of the 

Regulation for the Prevention of Seditious Meetings of 1971 

and sentenced to various terms of imprisonment upto the 

limit of six months. Out of these 14 persons six filed 

appeals in the court of Sessions Judge, Jammu. Out of these 

six the learned Sessions Judge accepted the appeals of four 

persons and acquitted them. The appeals of the remaining 

two were dismissed. Against the above orders of acquittal 

passed in four cases, appeals have now been filed in this 

court on behalf of the Government. The learned Sessions 

Judge has also made a reference in regard to the eight accused 

persons who did not file any appeal and recommended that 

their convictions should be set aside in the exercise of revisional 

jurisdiction. This judgment will govern the decision of the 

acquittal appeals as well as of the references made bv the 
learned Sessions Judge. 

The Regulation for the Prevention of Seditious Meetings 
was passed in Sam vat 1971 and clause 7 of the Regulation 
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provided that no court inferior to that of a Magistrate of the 
first class shall try any offence under the Regulation. Clause 1 
of Notihcati on No. 13-L of Sam vat 1988 repealed section 7 of 
the Regulation for the Prevention of Seditious Meetings of 
19/ 1 and laid down that offences under the Regulation for 
the Prevention of Seditious Meetings of 1971 shall he triable 
by the Sessions judge and by no other court inferior to the 
court of the Sessions Judge. Then Regulation No. X of 1995 
promulgated on 20th Bhadon 1995 amended clause 1 of Notifi¬ 
cation No. 13-L of 1988 and removed offences under the 
regulation for the Prevention of Seditious Meetings of 1971 
from the operation of that clause. It was specifically laid 
down in Regulation No 10 of 1595 that it shall have operation 
with retrospective effect from 24th August 1938 corresponding to 
9th Bhadoti 1995. The effect of this amendment was that from 
9th Bhadon 199n section 7 of the Regulation for the Pre¬ 
vention of Seditious Meetings of 1971 was restored and from 
the same date offences under the Regulation for the Prevention 
of Seditious Meetings 1 97 i could be tried by a Magistrate of the 
first class. 

There is no dispute about the point that the trial of all the 
cases with which we are concerned at present started after 9th 
Bhadon i995. The main ground on which the learned Sessions 
Judge accepted the appeals of four persons and has now 
made references in regard to the other eight persons is that the 
Magistrate First Class who tried the cases had no jurisdiction 
to try them and that the convictions recorded by him are 
therefore illegal. The learned Sessions Judge has taken the 
view that while Regulation No. 10 of 1995 promulgated on 
20th Bhadon 1995 will govern eases which were pending on 
20th Bhadon 1995, it will not govern the cases which had been 
disposed of by the trial court before 20Mi Bhadon 1995. We 
do not think that this view is correct. The Sessions Judge 
has entered into an absolutely unnecessary discussion on the 
general question as to how Statutes should be interpreted and 
how the intention of the legislature should be gathered. Hut 
no question of interpretation of Statutes arises in fhe present 
case. The language of Regulation No. 10 of 1995 is absolutely 
definite and express and it definitely lays down that that Regu¬ 
lation shall have retrospective effect from the 9th of Bhadon 
1995. This express provision of the legislature admits of no 
doubt whatsoever and all courts of law are bound to act upon 
it. The legislature has provided in clear and express language 
that Regulation No. 10 of .995 shall have retrospective opera- 
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tion with effect from 9th Bhadon 1995 and this clearly means 
that from 9th Bhadon i995 all offences under the Regulation 
for the Prevention of Seditious Meetings of H7l shall be tried 
according to section 7 of that Regulation. 

The learned Sessions Judge has taken the view that a 
case is to be treated as finally concluded as soon as it is dispos¬ 
ed of by the trial court. This view is not correct. A case in 
which an appeal lies and an appeal has been preferred cannot, 
be considered to be finally concluded until it has been finally 
decided by the final appellate court. An appeal is a mere 
continuance of the original proceedings vide 1928 Allahabad 
421 (Full Bench) and 1926 Allahabad 725 . We think that 
all cases under the Regulation for the Prevention of 
Seditious Meetings of 1971 if filed on or after 9th Bhadon 
1995 shall be governed by Regulation No. 10 of 1995 and 
it will be absolutely immaterial as to whether any such case 
was actually pending on the date of the promulgation of the 
Regulation i. e . 20th Bhadon 1995 or it had been disposed of 
by the trial court before 20th Bhadon 1995. 

The learned Sessions Judge does not appear to have 
correctly appreciated the nature and scope of Regulation 
No. 10 of 1995. This Regulation merely deals with proce¬ 
dure and does not interfere with the rights of subjects 
nor does it impose any new penalties. The Sessions Judge 
made various references in his judgment to Maxwell’s 
Interpretation of Statutes but he seems to have overlook¬ 
ed page 195 of that book where it is stated that a law 
which merely alters the procedure, may with perfect pro¬ 
priety be made applicable to past as well as future 
transactions. It is also laid down on the same page that 
no person has a vested right in any course of procedure. 
The same view was taken by their Lordships of the Privy 
Council in 1921 Privy Council 242 . The general principle 
is that the Statutes affecting subjects’ rights and privileges 
can have retrospective effect only if it is clearly mention¬ 
ed in those Statutes but statutes dealing with procedure 
only can be considered to have retrospective effect although 
not expressly provided vide 1931 Madras 83 and 1938 Oudh 
127 (Full Bench). In Regulation No. 10 of 1995 which 
deals merely with matters of procedure it is clearly laid 
own that the Regulation will have retrospective effect 
from 9th Bhadon 1995 and it is not open to any court 

° ^°. be y° nd A certain procedure has been pre¬ 

scribed with effect from a certain date and that procedure 
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has to be acted upon. No court has a right to question 
the propriety of a procedure definitely and expressly laid 
down by the legislature. It has been held in 1938 Oudh 
137 that whenever the intention is clear that the Act 
should have retrospective operation it must unquestionably 
be so construed even though the consequences may appear 
unjust and hard. Similarly it was held in 1938 Lahore 
638 that sitting as a court of law, Judges are concerned 
neither with the equitable side of the legislation nor with 
the logic of it. They have to interpret law in its plain 
sense and to apply it so interpreted to the facts of any 
case that arise without reference to logic or equity. In 

these circumstances we are definitely of the opinion that 

all cases under the Regulation for the Prevention of Sedi¬ 
tious Meetings of 1971 filed after 9th Bhadon 1995 shall 

be governed by Regulation No. 10 of 1995 irrespective of 
the fact as to whether those cases were pending or dis¬ 
posed of on 20th Bhadon 1995. So the trial of all these 

cases which are at present before us has been properly 
made by a Magistrate of the first class and the convic¬ 
tions recorded by him are not illegal for want of jurisdic¬ 
tion. 

It is clear that the accused persons in the present 
case have not in any way been prejudiced by the proce¬ 
dure prescribed by Regulation No. 10 of 1995. Even it is 
conceded for the sake of argument that the Magistrate first 
class had no jurisdiction to try some of these cases, the 
result would be that a retrial of these cases will be 
ordered. But if a retrial is ordered and as Regulation 
No. 10 of 1995 is still in force the result will be that 
these cases will again be tried by a Magistrate of the first class 
and so from a practical point of view there has been no 
prejudice to any of the accused persons. 

In regard to the cases of two of the accused persons 
the learned Sessions Judge has held that the trial is defec¬ 
tive also on the ground that they have been tried jointly 
for two separate offences. We have examined the record 
and we do not agree with this view. The meetings which 
were held on 15th and 16th Bhadon 1995 were held with the 
same object and for the same purpose and so in view of 
the community of the object the meetings can be con¬ 
sidered as one transaction. So we do not think that there has 
been any defect in the trial on this ground. 



10 The Punjab Law Reporter. [ Vol. XLII— 1940. 


The learned Sessions Judge is also of the opinion that as 
some of the accused persons merely attended the prohibited 
meetings they could not be convicted under section 143 of the 
Ranbir Penal Code. We do not agree with this view either. 
1 ublic meetings had been prohibited by the Superintendent of 
Police Jammu under section 4 of the Regulation for the Pre¬ 
vention of Seditious Meetings of 1971 and a public notice of 
the prohibition had been regularly issued. According to section 
5 (2) of the Regulation any public meeting which has been 
prohibited under section 4 shall be deemed to be an unlawful 
assembly within the meaning of Chapter VIII of the Ranbir 
Penal Code and anybody who attends the meeting prohibited 
by the issue of public notice under section 4 shall be deemed 
to be aware of that public notice. In these circumstances the 
conviction under section 143 is justified. 

The respondents appeared in person but they had nothing 
to say before us. 

Mr. Ghulam Ghous Advocate who appeared in connec¬ 
tion with the reference cited a number of references before 
us to the effect that Statutes which curtail the rights of subjects 
and citizens should not be given a retrospective effect but as 
we have discussed above Regulation No 10 of 1995 related 
simply to matters of procedure and did not interfere with any¬ 
body’s rights. Besides when it is clearly laid down in the 
Regulation that it shall have retrospective effect from 9th 
Bhadon 1995 every court of law has to respect it and cannot 
challenge its propriety. The other point urged by Mr. Ghulam 
Ghous was that persons who did not manage a public meeting 
but simply attended a prohibited meeting should not be 
convicted. This point has also been discussed above. Section 
5 (2) of the Regulation for the Prevention of Seditious Meet¬ 
ings of 1971 is quite clear on the point. 

In these circumstances we do not think that the orders 
of acquittal passed by the learned Sessions Judge Jammu were 
correct. We therefore accept these appeals and setting aside 
the orders of acquittal passed by the learned Sessions Judge 
maintain the convictions of Rehmat Ullah, Qurban Ahmed, 
Fazal Hussam and Abdul Majid Qureshi as "recorded by the 
trial Magistrate but reduce their sentences to that already 
undergone. The references made by the learned Sessions 
Judge in regard to eight accused persons are not accepted. 

The learned Government Advocate submitted that the 
earned Sessions Judge exceeded his rights when he indulged 

bv the S1 ci 8 the act,on of , the legislature and the remarks made 
by the Sessions Judge in this respect on pages 7, 8, 9 and 10 
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of the judgment should be expunged. We think that all these 
remarks made by the learned Sessions Judge in regard to the 
propriety of certain Regulations were absolutely unnecessary 
and should not have been made. As a court of law the 
Sessions Judge had no business to attack the general 
scheme of any Regulation duly promulgated in the State and 
we express our disapproval of this action of the Sessions 
Judge. 


42 PLR J&K 11 

HIGH COURT OF JUDICATURE,’ JAMMU & KASHMIR. 

Before Mr. Justice Abdul Oayootn , K.B ., Chiel Justice 

and Mr. Justice J. /V. Wazir. 

STATE xwsks ABDUL REHMAN 

STATE versus MO HD AMIN. 

Criminal Acquittal Appeals Nos. 4 & 5 of 1995. 

Jammu, 24th Maghar 1995. 

Sections 182 and 211 of Ranbir Penal Code 

Held , that, when a report is first made to the Police and 
upon the same facts a regular complaint is filed then the first 
report merges in the complaint and so action against the 
accused for making a false charge can only be taken under 
Section 211 of the Ranbir Penal Code and for that a complaint 
of the Magistrate is necessary according to Section 195 of the 
Code of Criminal Procedure. 1931 Madras 702, 1925 Patna 
483; 1927 Madras 851; 1925 Patna 717; 1929 Sind 115 and 
1928 Rangoon 254, concurred in. 

Appeals against the orders of Tehsildar Magistrate, Srinagar, 
dated 23rd Jeth & 2nd Har 1995. 

Government Advocate. 

Mr. Jaiiak Lai. 

Judgment. 

Criminal appeals Nos. 4 and 5 are of the same nature and 
so this judgment will govern the decision of both these appeals. 

The learned Government Advocate frankly admitted that 
the object of filing these appeals against the orders of 
acquittal was simply to obtain an authoritative ruling from this 
court on the points of law involved. 

The accused reported the occurrence of a theft in his 
house to the Police. The Police classified the report as false 
and threw it out on that ground. The accused then filed a 
complaint on the same facts before a Magistrate and that 
complaint was also dismissed. The Police then filed a 
complaint under section 182 of the Ranbir Penal Code against 
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the accused but the complaint was dismissed. The only point 
of law involved in this case is that when a report is first made 
by a person to the Police and that is thrown out as false and 
upon the same facts that person then files a regular complaint 
before a Magistrate and that complaint is also dismissed then 
whether the Police can file a complaint under section 182 of 
the Ranbir Penal Code or whether a complaint by the 
Magistrate under Section 211 is necessary. There is 
difference of opinion between the High Courts in 
British India on this point. Calcutta, Madras, Patna, Sind 
and Rangoon have taken the view that in a case like this 
action can be taken against the accused only under section 
211 of the Indian Penal Code and for that a complaint of the 
Magistrate is necessary under Section 195 of the Code of 
Criminal Procedure. The Allahabad High Court has taken a 
different view. We have examined all the rulings on the 
point and we agree with the views expressed in 1931 Madras 
702, 1925 Patna 483 , 1927 Madras 851, 1925 Patna 711, 
1929 Sind 115 and 1928 Rangoon 254. We think that when 
a report is first made to the Police and upon the same facts a 
regular complaint is filed then the first report merges in the 
complaint and so action against the accused for making a false 
charge can only be taken under section 211 of the Ranbir 
Penal Code and for that a complaint of the Magistrate is 
necessary according to section 195 of the Code of Criminal 
Procedure. In these circumstances we see no reason to inter¬ 
fere in the orders of acquittal passed by the trial Magistrate, 
The appeals are dismissed. 


42 PLR J&K 12 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom , K. B., Chief Justic. 
MOHD SHAH versus STATE. 

MOHD ALI versus STATE. 

Criminal Second Appeal No. 184 of 1995. 

Crimial Revision No. I 76 of 1995. 

Jammu, 16th Maghar 1995. 

Ranbir Penal Code, Section 420. 

Held, that, as it had not been established in the present 
case that any deception was practised by the accused persons, 
the conviction of the accused under Section 420, Ranbir Penal 
Code, could not be maintained. 

Appeal and revision against the order of Sessions fudge, 
Ladakh, dated 16th Jefh 1995. 

Mr. A. Sami Paul. 

Government Advocate. 
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Judgment. 

The accused Mohd. Shah was convicted by the Tehsildar 
Magistrate Skardu under section 420 of the Ranbir Penal Code 
and sentenced to one year’s rigorous imprisonment and a fine 
of Rs. 200 and the other accused Mohd. Ali was convicted 
under section 420/104 and sentenced to one month’s rigorous 
imprisonment and a fine of Rs. 50. On appeal the Sessions 
Judge Ladakh maintained the conviction of both the accused 
persons but reduced the substantive sentence to that already 
undergone, maintaining the fine. Mohd. Shah accused has 
now hied a further appeal and Mohd. Ali a revision applica¬ 
tion. As the facts of both the cases are the same this 
judgment will govern the decision of the appeal as well as of 
the revision application. 

Mohd. Shah accused is a Mukhtar of the Raja of Skardu 
while the complianant Darvesh is his tenant. The complainant’s 
allegation in the present case was that according to the 
entries in the revenue papers he was liable to pay only a cash 
rent of Rs. 3-4 while the accused Mohd. Shah had recovered 
from him some rent in kind also in addition to the cash amount 
of Rs. 3-4. The original complaint which was made on 4th 
Pnagan 1994 was solely directed against Mohd. Shah accused 
and the other accused Mohd. Ali was not even mentioned in 
the original complaint. But sul sequently Mohd. Ali was also 
involved. It is urged by the appellant’s counsel that the 
conviction of both the accused persons is absolutely illegal as it 
has not been established that any deception was practised by 
the accused persons. I have carefully examined the record 
and 1 do not think that the conviction of the accused persons 
can be m untained. a\ decree in regard to the payment of 
rent was passed on 30th Baisakh 1984 and according to the 
complainant’s own admission rent is being realised from him 
since by the previous mukhtars as well as bv the present 
mukhtar i.e. Mohd. Shah accused as has been realised by the 
accused in Samvat 1994, Mohd. Shah accused has been the 
Mukhtar of the Raja for a couple of years and before him 
there were other persons who worked as mukhtars. The com¬ 
plainant admitted in his statement dated 4th Chet i994 that 
for the last nine years recovery of rent is being made from him 
on the same scale on which the recovery was made by the 
accused in the present case. If the complainant had been 
paying rent at a fixed rate for the last nine years and during 
Sambat 1994 recovery was made from him at the same rate, 
there was no occasion for him to file a criminal complaint. On 
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the other hand if he felt that recovery was not being made 
from him strictly in accordance with the entries in the revenue 
papers he ought to have approached the revenue authorities. 
In any case it has not been established in the present case that 
any deception was practised by the accused persons. In these 
circumstances the conviction of the accused persons under 
section 420 cannot be maintained. I therefore set aside the 
order of conviction recorded by the lower courts and acquit 
both the accused persons Mohd. Shah and Mohd Ali. The 
fines, if already paid, shall be refunded to the accused persons. 

42 P. L. R., J. & K., 14. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B.> Chief Justice 

and Mr. Justice K. L. Kichlu. 

BALMUKAND SHAH versus ISHAR DAS and another. 

Civil 2nd Appeal No. 121 of 1995. 

Jammu, 1st Magh 1995. 

Easement—Change in the nature of easement—Previous 
enjoyment of easement extinguished. 

The property of which the easement was claimed was 
completely changed: 

Held , that, the easement enjoyed previously was extinguish¬ 
ed. 

Appeal against the order of Additional District judge, 
Mirpur, dated 12th Jeth 1995. 

Mr. A. R. Oswal. 

Mr. Ram Lai Anand. 

Judgment. 

The parties owned adjoining houses in the town of Kotli. 
Sometime back the defendant pulled down his Kucha house 
and constructed a Pucca three-storyed building on that site. 
In the new building three spouts on the roof of the first storey, 
four on the roof of the second storey and two spouts for latrine, 
one in the second and one on the roof of the third storey, have 
been provided. The water from these spouts flows over the 
roof of the plaintiffs house. The plaintiffs brought a suit with 
the prayer that a perpetual injunction restraining the defendant 
from discharging his rain or other water on their roof be issued 
and that he may be ordered to close all spouts which have been 
opened towards their house. The defendant’s plea was that 
the rain water of his house used to pass previously also over the 
house of the plaintiffs and that he had acquired an easement by 
prescription. The Subordinate judge of Kotli, however, de- 
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creed the plaintiffs’ suit. The defendant appealed to the 
District Court and the learned Additional District Judge 
of Mirpur upheld the decree passed by the lower court. The 
defendant has now preferred a further appeal to this court. 

It has been urged by the learned counsel for the appellant 
that there has been no increase in the burden and that there is 
nothing to show that the easement enjoyed by the defend- 
not has been estinguished on that account. This contention 
however, cannot prevail. It is not denied that the defendant has 
now constructed a three-storeyed house in place of a single 
storeyed building. While previously on rainy days alone the 
rain water could How over the surface of the servient tenement 
without a definite channel for its carriage in the building now 
constructed provision has been made by the defendant for the 
How not only of rain water but of water from the bath rooms 


and lavatories as well. The height of the building has also been 
consisderably increased and a large number of spouts have 
been provided for the discharge of all kinds of water. Conse¬ 
quently the whole nature of the easement has completely been 
changed by the construction of the new building. We have, 
therefore, no hesitation in agreeing with the courts below that 
the burden on the servient tenement had considerably increased 
and the easement enjoyed by the defendant previously was 
extinguished. The appeal fails and is dismissed with costs. 


42 P. L. R , J. & K , 15 

I11GII COURT OF JUDICATURE,JAMMU & KASHMIR. 

Btjore Mr. Justice Abdul Qayoom , K. B ., Clue) J list ice 

and Mr. Justice K. L. Kichlu. 

DAYA KRISHAN versus STATE. 

SHANKAR. 

STATE versus DAYA KRISHAN. 

Criminal 1st. Appeal No. 56 of 1995. 

Criminal Revision Mo. 14 1 of 1995. 

Srinagar, 17th Bhadon 1995. 

IZvidence o) the approver—Its importance. 

The approver made no attempt to exculpate herself. She 
was the wife of the accused and relations between them were 
not found to be strained: 

Held , that, in the absence of strained relations existing 
between the wife and the husband it cannot be believed that a 
wife would bring forward a charge of murder against her own 
husband if he was innocent. 
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Appeal and revision against the order of Sessions Judge, 
Jammu, dated 21st Har 1995. 

Mr. Lok Nath S harm a. 

Government Advocate. 

Judgment. 

Shankar accused is the uncle of Daya Krishan accused 
and Hira deceased was the father-in-law of Daya Krishan 
accused. Shankar and Daya Krishan have been convicted by 
the Sessions Judge, Jammu, under section 302 of the Ranbir 
Penal Code for the murder of Hira and subject to confirmation 
by His Highness the Maharaja Bahadur. Shankar has been 
sentenced to death while Daya Krishan has been sentenced to 
life imprisonment. Against these convictions and sentences 
the accused persons have filed the present appeal. The Govern¬ 
ment Advocate has also filed a revision application for the 
enhancement of Daya Krishan’s sentence from life imprison¬ 
ment to death. This judgment will govern the decision of the 
appeal as well as of the revision application. 

P. VV. 3 Mussammat Lachhmi is the daughter of Hira 
deceased and the wife of Daya Krishan accused. She was 
married about a year before the occurence ?nd she was kept by 
Hira as a Khananashin daughter. Daya Krishan accused 
also lived in the house of Hira as a resident son-in-law. Hira 
was an old man of about 55 and he had no other child except 
Mst. Lachhmi. [lira’s idea in keeping Lachhmi and Daya 
Kishan in his own house obviously was that these two would 
serve and look after him in his old age and that after his death 
they would inherit his property. It is clear from the evidence 
that Hira was a man of substance. Shankar accused used to 
live in the town of Kishtwar while Hira lived in village Matta 
about a mile from Kishtwar. The prosecution story is that 
some time before the occurence Hira felt that he was not 
properly treated by Mst. Lachhmi and her husband Daya Krishan 
and so he got annoyed with them. It is further alleged that 
to mark his displeasure against Mst. Lachhmi and Daya 
Krishan, Hira planned to adopt one Brij Lai son of P. W. b 
Rup Chand and also to sell his landed property to P. W. 4 
Amar Nath. These plans on the part of Hira were resented by 
his daughter Mst. Lachhmi and his resident son-in-law Daya 
Krishan as they thought that if those plans materialized all 
their hopes will be frustrated and they would be deprived of 
the chance of inheriting Hira’s property on his death. Shankar 

accused also did not like the idea of Daya Krishan who was 

his nephew but was practically treated as his own son, losing 
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the chance of inheriting Ilira’s property. So the attitude of all 
the three persons Mst. Lachhmi, Daya Krishan and Shankar 
was the same in respect to Mira’s plans of adopting some boy 
and alienating his property. It is stated that Mst. Lachhmi 
asked Shankar in the presence of Daya Krishan that either her 
father Mira should be persuaded to give up his plans which 
were injurious to their interests or he i. e. Mira should be 
killed. On 21st Phagan I9y4 i. e a day before the occurence 
Shankar came to village Matta and talked the matter over with 
Mira and tried to disuade him from adopting anybody as well 
as from alienating his landed property. Hut Mira was firm in 
in his determination. Me definitely told Shankar that Mst. 
Lachhmi and Daya Krishan could go anywhere they liked and 
that he /. e., Mira was bent upon taking some boy in adoption 
and selling his land as Mst. Lachhmi and her husband Daya 
Krishan did not treat him well. Before Shankar left the house 
Mst. Lachhmi asked him to come to the house again the next 
day. The next morning i. e ., 22nd Phagan 1994 Mst. Lachhmi 
sent Daya Krishan to Kishtwar to ask Shankar to come to 
Matta. Shankar arrived and he was followed by Daya Krishan. 
Shankar again attempted to persuade Mira to give up his plans 
but Mira gave the same reply that he had given the day before. 
This attitude on the part of the Mira made Mst. Lachhmi and 
the accused persons desperate. Mira wanted his morning meal 
and Mst Lachhmi gave him some rice and other things to eat. 
After finishing his meal Mira had a smoke and then went to 
sleep on the floor. When Hira was sleeping on the floor Mst. 
Lachmmi suggested to Shankar in the presence of Daya Krishan 
that that was their chance of killing the old man Mira. Shankar 
agreed and upon that Mst. Lachhmi brought out from the inner 
room a razor belonging to Mira. Then the three persons pro¬ 
ceeded to murder Mira who was still sleeping. Mst. Lachhmi 
caught hold of Mira’s legs and Daya Krishan firmly caught 
hold of Mira’s arms and Shankar accused cut Mira's throat 
with a razor. Mira died on the spot. All the three persons 
left the house and they went to Shankar’s house at Kishtwar. 
In the evening Mst. Lachhmi sent Shankar to village Matta to 
find out if people in the village had come to know of the mur¬ 
der. Shankar went to Mira’s house and in front of the house 
raised a hue and cry shouting “Oh baba kaya ho gaya”. This 
attracted the attention of the neighbours and of the local 
lain bard ar Tejram. Tejram arrived on the spot and asked 
Shankar as to what the matter was. Shankar did not tell him 
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anything but took him inside the room where the dead body of 
Hira was lying with the throat cut. Tejram lambardar at once 
went to the Police station Kishtwar to report as to what he had 
heard and seen on the spot. At first it was thought that it was 
a case of suicide but on 27th Phagan 1994 Mst. Lachhmi dis¬ 
closed the real facts of the case inculpating herself, her husband 
Daya Krishan and Shankar. Mst. Lachhmi was made the app¬ 
rover in the case and Shankar and Daya Krishan were tried for 
the murder of Hira. The accused persons pleaded not guilty. 
Shankar accused, however, admitted his going to the house of 
Hira on the evening of 22nd Phagan I s>94 and raising a hue 
and cry in front of the house. His plea however was that he 
had simply gone to Hira’s house to inform Hira that Mst. 
Lachhmi who had been ailing for a few days and was staying 
in his house at Kishtwar was a little better. 

The most important evidence in the case is that of the 
approver, Mst. Lachhmi. She has given the whole account of 
the occurrence from the beginning to the end and she has stuck 
to her statement throughout. It is clear from her evidence that 
the fear of losing the chance of inheriting Hira’s property made 
her and her husband desperate and that the murder of Hira was 
committed in desperation. The most significant feature of Mst. 
Lachhmi’s evidence is that she does not attempt to exculpate 
herself from the affair and throws the blame on others but is 
prepared to take the major portion of the blame upon herself. 
She clearly admitted that it was she who suggested to Shankar 
that either Hira should be disuaded from his plans or he should 
be murdered. Then even in regard to the actual murder she 
clearly admitted the part which she played in it She definite¬ 
ly stated that while Hira was sleeping on the floor she caught 
hold of his legs, Daya Krishan caught hold of his arms and 
Shankar accused cut his throat with the razor. The only 
objection that has been raised by the appellant’s learned counsel 
in regard to Mst. Lachhmi’s evidence is that the statement 
might have been made under the pressure of the Police. 
I ut this objection is not warranted by the record. The learned 
counsel admitted that the relations between Mst. Lachhmi and 
her husband Daya Krishan were not strained and so there is no 
question of Mst. Lachhmi trying to get rid of her husband. On 

r Sr hand a PP ears that the murder was planned by Mst. 
Lachhmi to safe-guard her interests as well as the interests of 
her husband who was a resident son-in-law of Hira. So in the 
absence of strained relations between the wife and the husband 
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it cannot be believed that a wife would bring forward a charge 
of murder against her own husband if he was innocent. 

Then the evidence of Mst Lachhmi has been corroborated 
in material particulars by independent evidence. In the first 
place the approver’s evidence is supported by the medical evi¬ 
dence on the file. The Medical Officer who conducted the 
post mortem examination was of the opinion that the deceased 
died as a result of multiple injuries in the neck caused by a 
sharp-edged weapon. The Medical Officer also added that it 
was a clear case of homicidal cut throat. The Medical Officer 
also found at the post mortem examination undigested rice 
about a pound in the stomach. This also supports the app¬ 
rover’s version that Hira was given rice to eat in the morning 
and he was killed soon after. 

i hen there is the evidence of all the persons who saw the 
accused persons entering Mira’s house before the occurrence and 
leaving the house after the occurrence. It may be noted here 
that all these witnesses are related to Mst. Lachhmi and to her 
husband Daya Krishan and so they are not expected to give 
false evidence against Daya Krishan and his uncle in such a 
serious matter. P. \V. 5 Kanshi Nath is a relation of Mira 
deceased and lived next door to Ilira’s house. This witness 
definitely stated that on 2 I st Phagan 1994 Mst. Lachhmi and 
Daya Krishan were in Hira’s house. This witness also stated 
that he siw Shankar and Daya Krishan coming from Kishtwar 
to Matta on the morning of 22nd Phagan 1994 i. e. on the day 
of the occurrence. P. \V. 7 Ram Garan and P. \V. 8 Vishwa- 
rup Patwari also live near the house of Hira in village Matta. 
P. \V Vishwa-Rup Patwari saw Hira alive in the morning of 
22nd Phagan 19^4 and then both Vishwa-Rup Patwari and 
Ram Saran saw all the three persons Mst. Lachhmi, Daya 
Krishan and Shankar accused going at about 1 1 o’ clock the 
same morning from Matta towards Kishtwar. In regard to the 
evidence of the^e witnesses it is urged by the appellant’s learn¬ 
ed counsel that these witnesses should not be relied upon as they 
did r.ot disclose all the facts at once on the arrival of the Police 
but took some days in staling these facts. But this objection 
looses its force when it is considered that all these persons are 
more or less related to the accused persons and so these persons 
were not likely to disclose the true facts so long as the impress¬ 
ion was there that Mira had committed suicide. But when 
Mst. Lachhmi discloses all the facts about the murder then 
these persons also thought that it was no use concealing any¬ 
thing any longer an l so they alsj came out with the facts. Mst. 
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Lichhmi alsa admitted in her statements that when she and the 
accused persons were going from Matta to Kishtwar after 
committing the murder they met P. W. 7 Ram Saran and P. 
. 8 Vishwa Rup in the way. 

Then there is the evidence of P. W. 6 Rup Chand 
and P. W. 4 Amar Nath. P. W. 6 Rup Chand is a cousin of 
ilira and he stated that Hira wanted to adopt his son Brij Lai 
on the ground that his own daughter Mst. Lachhmi and her 
husband Daya Krishan did not treat him well. The witness 
however refused to give his son in adoption to Hira on the 
ground that Hira had already a Khana-nashin daughter and a 
resident son-in-law in his house. P. W. 4 Amar Nath is the 
person with whom negotiations were made by Hira for the sale 
of his property. This witness stated as to how negotiations 
were made and how the conversation which he had with Hira 
was over-heard by Lachhmi. The evidence of these two wit¬ 
nesses also provides a corroboration to the statement made by 
the approver Mst. Lachhmi. 

A feeble attempt has also been made bv the appellants* 
learned counsel to show that Hira might have been murdered 
by some of his collaterals who might have been interested in 
his pioperty after his death. But this plea is not tenable and 
there is nothing on the file to warrant any such plea. Besides 
no such plea was raised by the accused persons. Besides it 
cannot be imagined that if Hira had really been murdered by 
somebody else Mst. Lachhmi would have falsely involved her 
own husband in that murder specially when they were living 
lappily together and there was no ill will between them. 

After carefully examining the record we think that the 
version of the occurrence as given by the approver Mst. Lachhmi 
is correct and has been rightly relied upon by the learned 
Sessions Judge of Jammu. We are satisfied that the offence 

° m cu** ^ as keen established against the accused per¬ 
sons Shankar and Daya Krishan and they have been rightly 

conv,cted under section 302 of the Ranbir Panal Code. The 

appeal hied by the accused persons is dismissed. 

he question of the sentence of the accused persons has 
also been carefully considered by us. Hira was done to death in 
a nnost barbarous manner and Shankar accused played a promin- 

4- I— ^. £ ^p Tp ■ • who actually cut 

• j , ° ira w ^ en w as lying in a most helpless condit- 

W f elf S( T ntence of death ha * therefore been rightly passed 
gainst Shankar accused. The other accused Daya Krishan 

young boy and seems to have taken part in the murder 
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under the influence of his wife Mst. Lachhmi. in these circum¬ 
stances we think that the sentence of life imprisonment will meet 
the ends of justice in the case of Daya Krishan deceased. The 
revision application filed by the Government Advocate for the 
enhancement of Daya Krishan’s sentence is dismissed. 

The record shall be submitted to His Highness the Maha¬ 
raja Bahadur with the humble recommendation that the sentence 
of death passed against Shankar accused and that of life 
imprisonment passed against Daya Krishan accused be con¬ 
firmed. 


42. P. L. R., J & K, 21. 

Before Mr. Justice Abdul Qayooni , K. B ., ChieJ Justice 

and Mr. Justice J. N. Wazir. 

Mussammat JAINTI versus LUDAR MANI. 

Civil 2nd appeal No. 88 of i995. 

Jammu, 7th M agh 1995. 

Objections in appeal—Objections in appeal specifically 
mentioned in the grounds of appeal but the lower appellate 
court did not properly consider these objections: 

Held , that, this constitutes a sufficient ground for the case 
being reheard by the lower appellate court. 

Appeal against the order of the District Judge, Jammu, 
dated 26th Magh 1994. 

Mr. Madhusudhan Kak. 

Mr. Pindi Das. 

Judgment. 

The plaintiff instituted a suit for the grant of a permanent 
injunction directing the defendants to close a door which they 
had, according to her, wrongfully opened on her land. The 
defendant pleaded that no new door had been opened by them 
and that the door existed for a long time. They also pleaded 
that the land on which the door opened belonged to them and 
not to the plaintiff. The crial court dismissed the plaintiff’s 
suit. The plaintiff then appealed to the District court Jammu 
but the appeal was dismissed. The plaintiff has now come in 
second appeal to this court. 

The appellant’s learned counsel attacks the judgment of 
the learned District Judge on the main ground that certain 
material points in regard to the case were urged in the lower 
appellate court but those points were totally ignored by the lower 
appellate court and no finding whatsoever was recorded in 
regard to these points. For instance it is urged that some 
documents which were inadmissible according to law were 
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admitted by the trial court and this objection was specifically 
mentioned in the grounds of appeal filed in the lower appellate 
court. Similarly it is submitted that the trial court was not 
correct in not taking into account the admissions made by the 
defendants’ predecessor in interest Khazana Jhewar. It is 
submitted that this objection was also raised in the lower 
appellate court but no finding was recorded in regard to it. We 
have examined the record. The objections which have been 
urged by the appellant's counsel were specifically mentioned 
in clauses 4 and 7 of the grounds of appeal filed in the lower 
appellate court but these objections do not appear to have 
been properly considered as no reference whatsoever has been 
made in the judgment of the learned District Judge. We think 
that these are points which ought to have been properly con¬ 
sidered by the lower appellate court. We therefore accept this 
appeal and setting aside the order of the lower appellate court 
direct that the appeal shall be restored to its original number 
and shall be reheard in the presence of the parties and fresh 
orders passed according to law. 

It is also represented before us that note made by the trial 
Judge in regard to the inspection of the spot is not exactly in 
accordance with the exact position on the spot. We therefore 
direct that the learned District Judge shall himself inspect the 
spot before deciding the appeal. A note in regard to the 
inspection of the spot by him shall be placed on the file. Costs 
in this court to abide the result. 


42 P. L. R , J. & K., 22. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoorn , K. B. Chief Justice, and 

Mr. Justice K. L. Kichlu . 

1. JAMEEL 2. GIAN, minors, versus FIRM BHALA 

UNDER THE GUARDIANSHIP OF RAMBABURAM. 

Ch. RAJ SINGH 

Civil 1st Appeal No. 49 of 1995. 

Jammu, 3rd Magh 1995. 

Jammu Alienation of Land Regulation, 1990 —Produce 
of agricultural land whether liable to attachment or not. 

Held , that, within the meaning of section 2 of the Jammu 
Alienation of Land Regulation land does not include the pro¬ 
duce of land and that therefore the attachment thereof is not 
valid. 

Appeal against the order of Subordinate Judge, Tammu, 
dated 22nd Chet 1994. 
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Mr. Lad ha Singh . 

Mr. A war Chand. 

Judgment. 

In the execution of the decree obtained by the respon¬ 
dents against the present appellants 10 Manis of un-husked 
rice were attached. The judgment-debtors applied to the 
executing court that the produce of land was not liable to 
attachment and prayed for the release of the same. This 
application, however, was rejected by the court and the 
judgment-debtors have preferred an appeal against that order. 

It has been urged by the learned counsel for the 
appellants that the produce of agricultural land being 
land within the meaning of section 2 (2) of the Jammu 
Alienation of Land Regulation 1990 was, under section 18 
of the aforesaid Regulation, not liable to attachment or 
sile in the execution of a decree. He further contends 
that the t >til pro iuc^ of the land was 25 Manis out of which 
the landlords were entitled to only \2\ Manis. He, 
therefore, submits that having regard to the fact that land 
revenue amounting to Rs. 102 is payable by the landlords— 
the present judgment-debtors—the court below at least ought 
to have released sufficient quantity of rice to enable his 
clients to pay the Government dues. So far as the first point 
is concerned we arc not inclined to agree with the learned 
counsel in his contention that within the meaning of section 
2 of the Jammu Alienation of Land Regulation land includes 
the produce of land as well and that consequently the attach¬ 
ment thereof is not permissible. Having regard to the fact 
that under section 17 of the aforesaid Regulation the produce 
of land has clearly been defined we have no hesitation in 
hoi ling that a proprietors’ share of the crops does not come 
within either clause (h) or clause (d) of the definition in 
section 2 (2) of the Alienation of Land Regulation as those 
clauses refer only to incorporeal rights and not to things 
material such as crops. The other point urged by the appel¬ 
lants counsel, however, is not devoid of force. The lower 
court has not gone into the matter fully. In the concluding 
paragraph of the application submitted by the judgment- 
debtors it was brought to the notice of the court that the 
judgment-debtois have to pay about Rs. 175 as land revenue 
but the order of the court does not show that this matter was 
taken into consideration at all. The matter requires to be 
further gone into. We, therefore, accept the appeal and setting 
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aside the order of the court below direct that after proper 
enquiry the application be disposed of according of law. 


_ _ _ 42 P. L. R. J. & K., 24. 

HIGH COURT OF JUDICATURE,JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K.B., Chief Justice. 
BOOTA versus STATE. 

Criminal Revision No. 37 of 1995. 

Jammu, 1st Magh 1995. 

Ranbir Penal Code , Sections 182 and 211 —Their appli¬ 
cation. 


Held, that, it is wrong to think that when a false report is 
made to the Police then action against the accused can only be 
taken under section 182 of the Ranbir Penal Code and 
that section 211 applies only when false proceedings are 
instituted in a court. On the other hand if a report is 
made to the Police and that report is found to be false 
action against the accused can be taken under section 211 of 
the Ranbir Penal Code. 

Revision against the order of Additional District 
Magistrate, Jammu, dated 22nd Har 1995. 

Mr. Noor Hussain , Vakil. 

Government Advocate. 

Judgment. 

The accused made a report to the Police that certain 
persons named in the report had murdered a new born 
baby. This report was found to be false and the Police 
hied a complaint against the accused under section 211 of the 
Ranbir Penal Code. The trial Magistrate thought that sec¬ 
tion 211 did not apply to the case and that the accused could 
only be tried under section 182 of the Ranbir Penal Code. 

a jj— re ^ ls '°". application filed by the Police the learned 

Additional District Magistrate Jammu directed the trial 

Magistrate to make further enquiry in regard to the case 

under section 211 of the Ranbir Penal Code. Against this 

order the present application for revision has been filed bv 
the accused. 3 . 

I have heard the learned counsel for the parties and 
examined the record. The trial magistrate seems to be 
under the impression that when a false report is made to 
the t olice then action against the accused can only be taken 
under section 182 of the Ranbir Penal Code' and that 

section 211 applies only when false proceedings are institut¬ 
ed in a court. This impression is clearly wrong. The 
language of section 211 is quite clear. Besides there are 
a number of rulings to show that even if a report is 
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made to the Police and that report is found false action 
against the accused can be taken under section 211 of 
the Ranbir Penal Code. Reference in this connection 
may be made to 22 Bombay 596, 1937 Madras S, 17 
Calcutta 574 (Full Bench.) As the order passed by the trial 
magistrate was passed under a misapprehension the learned 
Additional District Magistrate was justified in ordering 
retrial of the case under section 211 of the Ranbir Penal 
Code. The revision application is dismissed. 

42 P L R J & K 25 

HIGH COURT OF JUDICATURE’, JAMMU A: KASHMIR: 

Before Mr. Justice Abdul Qayoom K. B ., Chief Justice 

and Mr. Justice K. L. Kichlu. 

DMA RAMARTH DEPARTMENT versus L.BASANT LAE. 

Civil Revision No. 65 of 1994. 

Jammu, 7th Magh 1995. 

Registration Regulation — Lease of immovable property — 
When registration compulsory. 

Held, that, unless the deed mentions the rent to be paid 
yearly, it cannot be said that the lease reserves yearly rent and 
as such the deed is not compulsorily registrable. 

Appeal against the order of the City Judge, Jammu, dated 
10th Chet 1994. 

Mr. Oswal. 

Mr. Hurbane Bliagat. 

Judgment. 

The only point which has been referred for decision 
is whether under clause (g) of section 17 (1) of the 
Registration Regulation of 1977 the deed of lease in this 
case by which the defendant had taken a shop on lease 
from the plaintiff for a period of three years on a monthly 
rental of Rs. 18-7 was compulsorily registrable. While 
clause (g) of section 17 of the Indian Registration Act 
provides for compulsory registration of leases of immoveable 
property from year to year or for any term exceeding 
one year or reserving a yearly rent under section 17 (1) 
clause (e) of the State Registration Regulation leases of 
immoveable property for any term exceeding one year and 
reserving yearly rent exceeding Rs. 50 are compulsorily regis¬ 
trable. It would thus be clear that compulsory registration of 
l ease s for a term exceeding one year and reserving a yearly 
ren t alo ne is necessary. We have therefore to see whether 
thelease which has been held to be inadmissible in evidence is 
of this description. As stated above, monthly and not yearly 
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rent has been mentioned in the lease. It cannot there¬ 
fore by any stretch of language be said that the lease 
reserves a yearly rent. Unless and until an annual rent is 
provided in a deed it cannot be said that the lease re¬ 
serves yearly rent. As the present lease is not of this 
description, vve have no hesitation in holding that it was 
not compulsorily registrable. The question requiring decision 
having been answered above the case shall now be put up 
before the learned Judge in Chambers for decision. 


42 P L. R., J. & K., 26. 

HIGH COURT OF JUDICATURE,JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B ., Chief Justice 

and Mr. Justice J. N . Wazir. 

MO HD. A LAM versus STATE 
MOHAMMED versus STATE. 

Criminal First Appeal No. \7 of 1995. 

Criminal First Appeal No. 18 of 1995. 

Jammu, 22nd Magh 1995. 

Ranbir Penal Code , Section 304 , Part //. 

As soon as the deceased was found lying unconscious, 
arrangements were made to take him to the Police station. 
He died on the way and a report of the occurrence was made 
at the Police station. 

There was thus no time for anybody to concoct a false 
story against the accused: 

Held, that, the conviction under Section 304, Part II of 

the Ranbir Penal Code, was fully justified in the circum¬ 
stances. 

Appeals against the order of Additional Sessions Judge, 
Mirpur, dated 10th Maghar 1995. 

Government Advocate. 

Judgment. 

The accused persons, Mohd Alam and Mohammed who 
are brothers have been convicted by the Additional Sessions 
Judge Mirpur under section 304, Part II of the Ranbir Penal 
Code and sentenced to five years rigorous imprisonment and 
a fine of Rs. 25 each. Against this conviction and the 
sentence the accused persons have filed two appeals in this 
court from the jail. As the facts of the case are the same 
this judgment will govern the decision of both the appeals 

In the afternoon of 6th Assuj 1995, Mohd. Shaft a boy of 
about 17 years of age went out in his land to graze his 
cattle. The prosecution story is that some of the cattle 
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entered the fields of Baga, father of the present accused 
and damaged some Mung crops. Upon that the accused 
persons rushed from their house nearby and caught hold of 

l he t h °y ^1°^ Shaft U ,s alleged that the accused persons 
took Mohd. Shaft to the place where the damage had been 
done and while Mohammed caught hold of Mohd. Shaft’s 
hands the other accused Mohd. Alam struck the boy several 
times with a stone on the head. An alarm was raised and 
upon that the father of the boy, Mohd. Bakhsh also reached 
the spot. Mohd. Bakhsh saw the accused persons running 
away from the spot. The boy Mohd. Shah was at that time 
lying unconscious on the ground with his face downwards and 
was bleeding. The local lambardar was sent for and at his 
suggestion the boy was placed on a charpai and taken to¬ 
wards the Police station which is at a distance of about 8 
miles from the scene of occurrence. The bov, however, died in 
the way. The body was then taken to the Police station and 
a report of the occurrence was made the same evening. The 
post mortem examination was performed on the next day i e. 
7th Assuj 1995 and ten external injuries were found on the 

° y* . 7 was found fractured in four places and in 

t le opinion of the Medical Officer who conducted the post 
mortem examination the death of the deceased was due to 
multiple tracture of the skull bones causing haemorrhage and 
shock The accused persons pleaded not guilty. 

There are four eye-witnesses of the occurrence, Shah- 
VVali, Sher Baz, Baida and Daru. Shahwali and Sher Baz 
are the two persons who happened to be in thir fields at that 
time near the scene of occurrence and they saw the occurrence 
with their eyes. Shah Wali was the first person who heard 
the cries of the boy and he rushed to the spot. Shah Wall 
at the same time shouted to Mohd. Bakhsh, father of the boy, 
and called out to him that his son Mohd. Shaft had been 
attacked by the sons of Baga. It was at the shouting of 
Shah Wali that Mohd. Bakhsh came to the spot. Both 
Shah Wali and Sher Baz saw Mohammed accused holding 
the hands of the boy Mohd. Shaft and accused Mohd. Alam 
striking Mohd. Shaft with a stone on the head. When Mohd. 
Bakhsh arrived on the scene he saw both the accused 


persons running away from the spot. Then Saida and Daru 
are the two boys who were also grazing their cattle along 
w ith the boy Mohd. Shaft. They also fully support the pro¬ 
secution story. The evidence of these eye-witnesses is also 
supported by the Medical evidence on the file. 
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In this appeal it is urged by the appellants that they 
have been wrongly involved in the case and that the boy 
Mohd. Shah was really killed by Shah Wali and Sher Baz 
witnesses. We have examined the entire record and we do 
not think that this plea is warranted by the evidence on the 
file. In the first place there is the evidence of Mohd. Bakhsh, 
father of the deceased boy. When Mohd. Bakhsh arrived 
on the spot he actually saw both the accused persons 
running from the spot where his son was lying injured. If 
the boy had been attacked and injured by anybody else 
there was no reason for the father of the boy to leave the 
real culprit and falsely involve the present accused. Then 
there is the very clear evidence of the two boys Saida and 
Daru. They both supported the prosecution story and 
stated that the accused persons were the assailants of the 
deceased boy Mohd. Shafi. Besides we find from the record 
that there was no time for anybody to concoct a false 
story against the accused. As soon as the father of the 
boy reached the spot and found his son lying unconscious 
on the ground arrangements were made to take the boy 
immediately to the Police station and although the boy 
died in the way his body was taken straight to the Police 
station and a report of the occurrence was made there. In that 
report which was made the same evening the whole 
occurrence was clearly mentioned and the accused persons 
were clearly mentioned as the assailants of the deceased boy. 

From the evidence on the record the offence under 
section 304 Part II of the Ranbir Penal Code has been 
fully established against the accused persons and they 
have been rightly convicted. The punishment awarded 
is not excessive. Both the appeals are dismissed. The 
appellants shall be informed of this order in jail. 


42 p L R J & K 28 

HIGH COURT OF JUDICATURE,’JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom, K. BChief Justice, 

and Mr. Justice J. N. Wazir 
Mussammat MASSAN versus STATE 
Criminal First Appeal No. 8 of 1995. 

Jammu, 4th Magh 1995. 

Ranbir Penal Code, Section 304, Part II. 

The deceased was tied to a pillar and a rope was passed 

round her neck and chest and injuries inflicted on stomach 
and the chest: 
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Held , that, the accused ought to have known that in- 
juiies which were indicted were likely to cause death and that 

the accused was rightly convicted under Section 304 Part II 
or the Ranbir Penal Code. 

Appeal against the order of Sessions Judge, Jammu, dated 
18fh Safari 1995. 

Mr. Pmdi Dass 

Government Advocate. 

Judgment. 

The accused was charged under Section 302 of the 
Ranbir Penal Code but she has been convicted by the 
Sessions Judge Jammu under section 304 Part II of the Ranbir 
I cnal Code and sentenced to seven years rigorous imprison¬ 
ment. This is an appeal against the conviction and the 
sentence. 

The accused Mst. Massan, used to live in the house of 
her brother Gulabu. Gulabu is about 40 years of age and 
was married to Mst. Buban, a girl of about 17 years of age, 
about a year before the occurrence the girl Mst. Buban did 
not like to live with her husband and occasionally ran away 
to her parent’s house, or to other places. A few days before 
the occurrence Mst. BuLan again went away to her parent’s 
house. Gulabu went to bring her to his house but she 
refused. Then Gulabu’s sister, Mst. Massan, went to bring 
the girl. Mst. Buban then came back to Gulabu’s house but 
Buban’s mother Mst. Bhagan also came with her. On 24 
Phagan 1994 Mst. Bhagan left Gulabu’s house for some 
other place and Gulabu went to leave her there. The girl Mst. 
Buban went out with the cattle that day and returned in the 
evening. Mst. Massan then asked Mst. Buban to bring some 
fodder for the cattle and Mst. Buban went out. Mst. Massan 
was immediately informed that Mst. Buban was again running 
away to her parent’s house and so Mst. Massan came out to 
follow her. She saw Mst. Buban running away and she asked 
one Gangu to stop the girl. Gangu did that and on reaching 
the spot Mst. Massan caught hold of the girl by her hair and 
brought her back to Gulabu’s house. Then according to the 
prosecution Mst. Massan tied Mst. Buban to a pillar, putting 
the rope round her chest and neck and started beating her 
with her hands and also gave her some kicks. Gulabu reached 
the house and on learning from his sister, Mst. Massan, that 
Mst. Buban had again attempted to run away and was brought 
back by Mst. Massan he also joined in beating Mst. Buban. 
Mst. Buban died soon after and her body was placed on a 
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charpai. Some neighbours collected and the local Lambardar 
Jagatram was sent for. The Lambardar made enquiries from 
Gulabu and Mst. Massan and sent a written report at once to 
the Police station Ramnagar. This report is marked Exhibit 
P. B. The report was to the effect that a murder had taken 
place in the village. Gulabu turned an approver and Mst. 
Massan was convicted and sentenced as stated above. 

It is contended on behalf of the accused that as the 
approver Gulabu changed his previous statements in the Sess¬ 
ions court there is no sufficient evidence on the file to warrant 
her conviction. We have carefully examined the record and 
we do not think that this contention is tenable. We think 
that inspite of the fact that the approver resiled from his pre¬ 
vious statements there is still sufficient evidence on the file to 
justify the conviction of the accused In the first place there 
is the statement of Mst. Massan herself recorded by the Sub- 
Divisional Magistrate Udhampur on 25th Chet 1994 and that 
statement has been brought on the Sessions file. In this state¬ 
ment Mst. Massan admitted that she had tied Mst. Buban to 
a pillar and had given her a beating. She also admitted that 
when tying Mst. I3uban to the pillar she had put the rope 
round her neck and her chest. Then there are the statements 
of Gulabu up to the Committing Magistrate’s court in which 
he definitely stated that the girl Mst. Buban had been tied to 
a pillar by Mst. Massan and was given a beating by Mst 
Massan as well as by himself Then there is the evidence of 
the Medical Officer who conducted the post, mortem exami¬ 
nation. The Medical Officer found no less than i 1 injuries 
mostly contused wounds and contusions on the body and also 
marks of the tying of some cord including eccoymosis round 
the neck. From the post mortem examination and appearances 
met with, the Medical Officer was of the opinion that the death 
of the deceased was due to throttling of neck and the shock 
resulting from contusion of stomach. Then there is the evi¬ 
dence of the local lambardar Jagatram who reached the spot 
soon after the occurrence. Jagatram definitely stated that 
when he made enquiries from Mst. Massan and Gulabu about 
the death of Mst. Buban they both admitted before him that 
the girl had met her death at their hands. No reason has been 
shown as to why the statement of Jagatram should not be 
relied upon. Besides it is very significant that in the report 

Jagatram immediately made to the Police he clearly stated 
that a murder had taken place. 
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hac c U u ’ as , also urged b >' the appellant’s counsel that Gulabu 
Pf nt about se '; ei l hundred rupees in marrying Mst. Buban 

. V | « | J % — ^ and so Mst. Massan 

hKTV' r '"tended to cause the death of Mst. Buban. 
u ° a e } la t a that Mst. Massan wanted was just to give 
ner a sort of punishment so that she may not run away from 

juiabu s house in future and that in that case she could onlv 
be convicted under section 323 and not under section 304 Part 
11 of the Ranbir Penal Code This contention is also not 

1 m f y be that Mst Massan did not intend to kill 

IhK M ban o b e t She ought to have known that the way in 
which Mst Buban was tied to the pillar and the rope was 

passed round her neck and chest and the injuries which were 

inflicted on the stomach and the chest were likely to cause 

ncatn. in these circumstances the accused has been rightly 

convicted under section 304 Part II of the Ranbir Penal Code 

., V'C appellant’s learned counsel has also submitted before 

us that the sentence awarded is excessive and some reduction 

might be made in it. We have considered this ooint and 

keeping in view all the circumstances of the case we'think that 

a sentence of hve years rigorous imprisonment will meet the 

ends of justice. We therefore reduce the sentence to 

years rigorous imprisonment. With this modification in 

•sentence the appeal is dismissed. The appellant shall be 

formed of this order in jail. 
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HIGH COURT OF JUDICATURE^ JAMMU & KASHMIR. 

Bejore Mr. Justice Abdul Qayoom, K. B., Chief Justice 

and Mr. Justice K. L. Kichlu. 

SITA RAM & BARKAT RAM 

STATE through DE’vVAN CHAND 


versus 

versus 


NAND LAL 

gian cuand 
barkat ram 


versus 

versus 

versus 


STATE 
SITA RAM 
&BARKAT 
RAM 
STATE 
STATE 
DEWAN 


CHAND 

Criminal Second Appeal No. 187 of 1995 & 

Criminal Revisions Nos. 1,190, 25 and 187 of 1995. 

Jammu, 9th Poh 1995. 

Evidence — Value of medical opinion as compared with 
the evidence oj eye-wilnessess. 

Held , that, the opinion of a medical man which is not 
3as ed on any well defined inexorable laws of nature cannot be 
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taken as decisive especially when there is direct evidence 
opposed to it. 

Appeal and revisions against the order of Sessions Judge, 
Jammu, dated 21st Bhadon 1995. 

The Appellants & applicants with Mr. Abdul Qadir. 

Dewan Chand complainant, in person. 

Government Advocate. 

Judgment. 

Barkat Ram, Sita Ram, Nand Lai, Tota Ram and Gian- 
Chand were challaned by the Police under section 307/149 
R. P. C. The Subordinate Judge Magistrate First Class 
Jammu convicted Barkat Ram under section 324 R. P. C. and 
sentenced him to nine months’ rigorous imprisonment and a 
fine of Rs. 50. Sita Ram was convicted under section 324/109 
R. P. C. and sentenced to rigorous imprisonment for four months 
and a fine of Rs. 100. Tota Ram was acquitted and the two 
other accused persons, viz., Nand Lai and Gian Chand were 
discharged. Barkat Ram had filed a counter complaint against 
Dewan Chand but the same was dismissed. The convicted 
persons appealed against their conviction and sentences and 
the Public Prosecutor filed a revision application against the] 
order of discharge of Gian Chand and Nand Lai accused. He 
further prayed that sentences awarded to Barkat Ram and Sita- 
Ram may be enhanced. Barkat Ram also filed a revision 
application against the order of dismissal of his complaint. The 
learned Sessions Judge altered the conviction of the accused 
Barkat Ram and Sita Ram from section 324 and 324/109 to 
o23 R. P. C. but maintained the sentences. The order of dis¬ 
charge of Gian Chand and Nand Lai was set aside and further 
enquiry was ordered. The revision application filed by Barkat 
Ram was dismissed as also the one by the Public Prosecutor 
regarding the enhancement of sentences. Barkat Ram and 
Sita Ram have filed a further appeal to this court and revision 
applications have been filed by Nand Lai, Gian Chand and 
Barkat Ram. An application for the enhancement of sentences 
has also been submitted by the complainant Dewan Chand. 
This judgment shall govern the disposal of the appeal as also 
the revision applications. 

The facts of the case, as alleged by the prosecution, 
briefly stated are as under :— 

The complainant, who is a legal practitioner practising at 
Mirpur, was proceeding towards the court on the 5th of Katik 
1994 at about 10 a. m. While passing through the Bazaar of 
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Mirpur he was attacked by the five accused persons, Barkat 
Ram struck him a lathi blow on the back part of his head and 
a lathi blow which Sita Ram had aimed at the head of the 
complainant was received by him on his hand which he had 
raised to ward ofi the blow. The complainant bled from the 
wound in the head and the blow to the hand resulted in cutt¬ 
ing the web of the hand. A few other minor injuries were also 
received by the complainant. Gian Chand accused was alleged 
to have pointed a revolver towards the complainant but the 
latter managed to catch hold of the wrist of the accused and 
raised his hand upwards. The complainant accompanied by 
a few persons immediately went to the local dispensary and 
had his wounds dressed. He dictated a report there which 
was sent shortly afterwards to the Police station Mirpur. 

It has been urged by the learned counsel for the appel¬ 
lants and the applicants that none of the alleged eye-witnesses 
is an independent witness and the courts below were not right 
in relying on the testimony of these witnesses. He further 
submitted that having regard to the fact that the medical officer 
was of opinion that the injury to the complainant’s hand could 
not be caused by a Lathi blow the conviction of Sita Ram for 
causing that injury was not maintainable. Another point on 
which stress was laid by the learned counsel was that shortly 
after the receipt of the injuries the complainant, on his way to 
the dispensary met Pt. Lassa Kak, the then Munsiff at 
Mirpur, and stated to him the circumstances under which the 
injuries had been inflicted on him and also gave the names of 
the persons who had assaulted him He also submitted that 
having regard to the fact that while mentioning the names of 
Barkat Ram and Sita Ram as the persons who had assaulted 
him the complainant did not refer to the revolver incident the 
reference thereof subsequently in the First Information Report 
was an improvement. It was further urged that the alteration 
of conviction to section 323 R. P. C. was not according to law. 
Lastly it was submitted that as the lower appellate court had 
not held that the order of discharge passed by the trial Magis¬ 
trate in favour of Nand Lai and Gian Chand was either 
foolish or perverse it was not justified in ordering a retrial of 
the case simply because it had taken a diflerent view of the 
evidence. 

In regard to the revision application filed by Barkat Ram 
it was submitted by the learned counsel that the order of dis¬ 
missal of the complaint was irregular as the predecessor-in- 
oflice of the Magistrate who dismissed the complaint had order¬ 
ed the issue of a process against the accused — Dewan Chand 
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and that as a matter of fact the accused had appeared before 
the Magistrate on the 10th of Chet 1994. The Magistrate he 
submitted was subsequently not competent to order a prelimi¬ 
nary enquiry and in dismissing the complaint under section 203 
of the Code of Criminal Procedure. 

We have carefully gone through the record and see no 
reason to hold that the courts below had erred in relying on 
the testimony of the prosecution witnesses Jia Lai and Pheru 
Ram who claim to be the eye-witnesses of the occurrence. It 
is true that these witnesses are related to the complainant but 
on that account alone their evidence cannot be disbelieved 
altogether. To the extent to which the evidence of these 
witnesses is corroborated by other independent evidence the 
same must be held to be worthy of credit. So far as Barkat 
Ram and Sita Ram are concerned we see no reason to dis¬ 
believe the evidence of these witnesses. Barkat Ram himself 
admitted his presence at the time of the occurrence. The evi¬ 
dence of the complainant which is corroborated by that of 
Jia Lai and Pheru Ram is sufficient to prove that Barkat Ram 
and Sita Ram inflicted the lathi blows to the complainant. 
The Medical Officer no doubt stated that the injury to the 
complainant’s hand could not have been caused by a lathi 
blow. In view, however, of the fact that there is sufficient and 
reliable evidence of witnesses, who were present at the time of 
the occurrence, the courts below were right in not relying on 
the opinion of the Medical Officer and in attaching greater 
weight to the evidence of the eye-witnesses. The opinion of 
a Medical man which is not based on any well defined inexor¬ 
able laws of nature cannot be taken as decisive especially 
where there is direct evidence opposed to it. As regards the 
alteration of conviction from section 324/ 1 09 to one under 
section 323 Ranbir Penal Code we are not satisfied that any 
prejudice has been caused to the accused without a formal 
charge having been framed against him under section 323 
Ranbir Penal Code. The defence evidence is worthless and has 
rightly been disbelieved by the courts below. The conviction 
of the appellants, under the circumstances, is fully justified. 

In regard to the order of the learned Sessions Judge 
directing fresh enquiry against Nand Lai and Gian Chand, it 
may be stated that the learned Sessions Judge was not right in 
setting aside the order of discharge passed by the trial 
agistrate who had the advantage of seeing, the .prosecution 
witnesses and recording their evidence. The .order of dis- 
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charge passed by a trial court after full enquiry and after re¬ 
cording all the evidence produced by the complainant should 
not be lightly interfered with. The learned Sessions Judge 
does not say that the order of the Magistrate was foolish, per¬ 
verse or absurd. After going through the record and hearing 
the arguments of the learned counsel we are not inclined to 
hold that the order directing fresh enquiry is justified. So far 
as Gian Chand is concerned P. W. Arjanmal does not say that 
the complainant mentioned the name of Gian Chand. Similarly 
when the complainant very shortly after the occurrence met 
Pandit Lassa Kak Munsitf and mentioned to him that Sita 
Ram who is connected with Gian Chand, and Barkat Ram had 
assaulted him he did not refer to the revolver incident at all. 
This omission is very significant. It is inconceivable that the 
complainant could have omitted the mention of an important 
matter like the pointing of a loaded revolver towards him. The 
statement of Pt. Lassa Kak on the point in the Police diary 
had rightly been used by the trial Magistrate in favour of the 
accused person. Statements embodied in Police diaries can 
be used in favour of an accused person but not against him. 
The trial Magistrate was, therefore, justified in referring to the 
statement of Pt. Lassa Kak in favour of the accused person. 
The order of discharge of Gian Chand was, under the circum¬ 
stances, correct and the order directing fresh enquiry in the 
case against him cannot be upheld. Regarding Nand Lai also 
the evidence on the record is not sufficient and we are not in¬ 
clined to uphold the order directing fresh enquiry against him 
as well. 

The order of the trial court dismissing Barkat Ram’s com¬ 
plaint under section 2Cb of the Code of Criminal Procedure 
after the process had been issued to the accused person was 
not correct. The stage for holding an enquiry under section 
202 Criminal Procedure Code had passed when the process for 
the attendance of the accused person was issued by the court 
and could not be revived by another Magistrate as he could not 
go back beyond the stage reached by his predecessor. In view, 
however, of the fact that the evidence which was available to 
Barkat Ram has already been produced by him in his defence 
in the other case and has not been held to be worthy of cre¬ 
dence no useful purpose would be served by setting aside the 
order of the dismissal of his complaint. 

In the light of what has been stated above the appeal filed 
by Barkat Ram and Sita Ram against their conviction must 
fail. We, however, are of opinion that the sentence awarded 
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to Barkat Ram is excessive and reduce the same to four 
months’ rigorous imprisonment and a fine of Rs. 50. The 
sentence of substantive term of imprisonment awarded to Sita 
Ram is upheld but the sentence of fine is reduced to Rs. 50 
only. In default of payment of fine they shall undergo further 
rigorous imprisonment for two months. With this modification 
their appeal is dismissed. The application for enhancement 
of sentences automatically fails and is dismissed. The revision 
applications filed by Gian Chand and Nand Lai are accepted 
and the order directing fresh enquiry in the complaint against 
them is set aside. The revision application filed by Barkat 
Ram is also dismissed 

The appellants who are on bail shall be sent to the Jail to 
undergo the remaining term of imprisonment. 

42. P. L. R., J & K., 36. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom , K. £., Chief Just ice , 

and Mr Justice K. L. Kichlu. 

RAZAK MIR versus STATE 
Criminal First Appeal No. 12 of 1995. 

1st Magh 1995. 

Ranbir Penal Code , Section 304 , Part II—Confession 
retracted—Conviction based on such confession alone not 
justified. 

Held, that, it is not safe to convict an accused person 
solely on basis of a retracted confession. 

Appeal against the order of Sessions Judge, Srinagar, 
dated 19th Assuj 1995. 

Nemo, for the appellant. 

Government Advocate. 

Judgment. 

The accused has been convicted by Mr. Mul Raj Sessions 
Judge Kashmir under section 304 part II of the Ranbir Penal 
Code and sentenced to six years rigorous imprisonment. This 
is an appeal against the conviction and the sentence. 

Mst. Mukhti was first married to Star Gani and bore him 
several children. Qadir Wani who was also charged in this 
case but was subsequently acquitted, became very fond of Mst. 

ukhti and after carrying on an illicit connection with her for 
some time subsequently obtained her divorce from Star Gam 
and married her The prosecution story is that although Mst. 
Mukht' married Q a dir Wani and came to his house but as 
Qadir Warn had already got his first wife in the house Mst. 
Mukhti was not quite happy with Qadir Wani and threatened 
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to g° b.ick to Star Gam. Qadir Wani therefore wanted to get 
rid ot Star Gam and for this reason it is alleged that he con- 

J\ e P resent accused, Razak Mir. It is alleged 

sm dl, u Wani informed Razak Mir that Star Gani had 
KS. ^uu in h ,s possession and that they should botli go and 

V? that amou,u and that Qadir Wani offered to pay 

Kazak Mir a sum of Rs. ICO if he would join with Oadir Wani 
in committing robbery in the house of Star Gani. "it is said 
that Kazak Mir agreed to these terms and that on the evening 

Baisakh 1905 both Qadir Wani and Razak Mir went 
to Star Gams house and found him cooking his food. It is 
alleged that after a little conversation Qadir Wani attacked 

^tar Gam with an axe which he had taken with him and while 

he was so attackmg he forced the present accused Razak Mir 

to hold Star Gam’s legs. Star Gam died on the spot of the 
injuries he received. Star Gani used to live alone in his house 
and at the time of the incident there was nobody in the house. 
Star Gands son Wall Gani who lived at some other place 
happened to come to his father’s house the next morning 
and he found his dead body there. The local Chowkidar 
1 arachand was sent for and both the Chowkidar and Wall 
Gam made the first information report to the Police. 

The prosecution version of the case is that Oadir Wani 
was interested in murdering Star Gani and he employed the 
present accused simply to help him. The allegation is that 
while Qadir Warn attacked Star Wani with his axe and in¬ 
flicted injuries on his person the present accused was compelled 
by Qadir Wani to hold his legs while he was being attacked 
by Qadir Wani. As has been stated above Qadir Wani has 
been acquitted by the learned Sessions Judge, Mr. Mul Raj, 
and no appeal against that order has been filed before us. So 
we are at present not concerned with the case of Qadir Wani. 

We have heard the learned Government Advocate and 
gone through the record and to us the case against the present 
accused Razak Mir does not appear to be free from doubt. 
The first information report about the occurrence was made by 
Star Gam’s son Wall Gani and Tara Chand Chowkidar and 
in that report it was stated that Star Gani had been mauled 
and killed by some wild beast It has not been explained 
that if Star Gam had been injured with an axe and there were 
no less than 45 incised injuries on his person how was it men¬ 
tioned in the first information report that Star Gani had been 
mauled by some beast. The Police witness has stated that he 
sent for the present accused and he admitted his guilt before 
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him on 18th Baisakh 1995, i. e. 5 days after the occurrence- It 
has not been made clear as to how the Police were able to lay 
their hands on the present accused when he did not even live 
in the village in which the occurrence took place. There have 
been so many mysterious things in regard to this case which 
have not been made clear. The only thing by which the 
learned Sessions Judge has been mainly impressed is the con¬ 
fession of the accused himself which he subsequently retract¬ 
ed. In the Sessions court the accused totally denied all 
knowledge of the occurrence and he stated that the statement 
which was previously given by him was made under the 
pressure of the Police. But keeping in view all the circum¬ 
stances of the case we do not think that it will be safe to con¬ 
vict the accused merely on the basis of the confession which 
was subsequently retracted. It is also stated that the loi which 
was on the person of Star Gani at the time when he was 
attacked, was subsequently recovered from the possession of 
Rasul Mir, brother of the accused. But it does not appear 
from the record that there were any distinguishing mark on it. 
Lois used by villagers are more or less of the same type and 
in the absence of any distinguishing mark or feature it is diffi¬ 
cult to say with certainty that the loi recovered from Rasool 

Mir actually belonged to Star Gani. 

In these circumstances we do not think that the offence 
has been fully established against the accused. The case 
appears to us to be very doubtful and the accused is entitled 
to the benefit of doubt. We therefore accept this appeal and 
setting aside his conviction acquit Razak Mir. He shall be 
released at once. 


42. P. L. R.. J & K. 38. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B., Chief Justice, 

and Mr. Justice K. L Kichlu. 

STATE versus MOHD. SHAFI 
Criminal First Appeal No 16 of 1995. 

Jammu , 20th Magh 1995. 

Ranbtr Penal Code , Section 304 Part II. 

Knowledge that injuries being inflicted will cause death 
sufficient to bring the offence under this section. 

Held , that, the accused may not have intended to kill the 
other person but he ought to have known that the injuries 
which he was inflicting were likely ?to cause his. death, and 
the accused must therefore, be convicted under Section 304 
Part II of the Ranbir Penal Code. 
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Appeal against the order of acquittal passed by the 
Sessions Judge, Jammu, dated 9th Har 19^5. 

Government Advocate. 

Mr. C. Rai. 

J UDGMENT. 

The accused was charged under section 30-1 of the 
Ranbir Penal Code but has been acquitted by the Sessions 
Judge Jammu. Against this order of acquittal the present 
appeal has been filed on behalf of the Government. Karim- 
Baksh deceased alias Kiman and Ferozedin, father of the 
accused, were step-brothers. For some time there were serious 
disputes between the brothers in regard to the partition of the 
ancestral property and they both made reports to the Police 
against one another. About a month before the occurrence 
the brothers patched up a compromise and as a result of that 
compromise Kiman began to live in the house of Ferozedin. 
The prosecution story is that on the morning of 29th Phagan 
1994 the accused and Kiman went out to the fields to cut 
grass. The accused took with him a Rarnbi and Kiman a 
scythe. It is alleged that Kiman mixed some weed along 
with his grass and the accused therefore rebuked Kiman for 
his carelessness. Upon that an altercation ensued and in that 
altercation the accused first struck Kiman with his Rambi and 
afterwards he got over Kiman and crushed him to death. The 
accused then ran away from the field leaving the body of 
Kiman there. On the same night the accused with the help 
of his brother Mohd Ali removed the body from the field and 
threw it in a ravine about half a mile from the scene of occur¬ 
rence. On 4th Chet 1994 the body was discovered in the 
ravine by Wadhawa Chowkidar and he reported the matter 
to the local Lambardar. The matter was reported to the 
Police the same day. The postmortem examination of the 
body was performed on 5th Chet 1994. The Medical officer 
who conducted the post mortem examination was of the opin¬ 
ion that the death was due to the shock resulting from the ex¬ 
tensive injuries received by the deceased. A big incised wound 
was found on the chest and a contused wound was found over 
the right arm. Five ribs on the right side were found fractured 
and the right lung and the liver were also found injured. 

We have heard the learned counsel for the parties and 
examined the entire record. We think that the learned 
Sessions Judge has not properly appreciated the evidence on 
the file. In the first place there is no doubt that the deceased 
Kiman was last seen alive with the accused on the morning 
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of 29th Phagan 1994. Roshan, Reham Din and Ahmed Din 
witnesses saw the accused and the deceased together when 
they were going to cut the grass This fact was not denied 
by the accused up to the Committing Magistrate’s court. On 
the other hand the accused admitted not only going with the 
deceased Kiman to cut grass in the field but also admitted 
that there was a fight in the field between him and the 
deceased on the cutting of grass and that the deceased died 
as a result, of the injuries he had received in the fight. In his 
confession dated 12th Chet 1994 recorded under section 164 
of the Code of Criminal Procedure the accused gave a detailed 
account of the whole occurrence. He admitted that in the 
fight the deceased was thrown over by him on the ground and 
that the deceased received injuries by falling on the sharp edge 
of the Rambi which was lying on the ground. He also ad¬ 
mitted that afterwards he got over Kiman’s body and pressed 
him with his knees and thus crushed him to death. The accus¬ 
ed also described as to how on coming home he narrated the 
incident of the death of Kiman to his brothers Ghulam Ali 
and Mohd. Ali and to his father Ferozedin. The accused 
stated that first he asked his brother Ghulam Ali to go with 
him to remove the body from the field but Ghulam Ali refused 

u Wi i- him ' rhen the accused asked his other brother 
Mohd All and he agreed to go with him and with his help the 

body was taken from the field to the ravine. The accused 
also admuted that it was at the suggestion of Mohd Ali that 
the Rambi was also thrown in the ravine a little distance from 
che place where the body was placed. Then again in his state- 
™^ nt ^corded before the Committing Magistrate on 23rd Chet 
1994 the accused stuck to a part of the story previously given 
by him. In the statement before the Committing Magistrate 
the accused admitted his fight with the deceased on the 
cutting of the grass and also admitted that in the course of 

o he gave a P ush to Kiman and Kiman fell on the 

Rambi lying on the ground. The accused did not admit in 
this statement his getting over the deceased and crushing him 
with his legs. His plea before the Committing Magistrate was 
that he ran away from the field immediately Kiman fell on the 
ground on the Rambi and he suggested that Kiman died of the 
injuries received by falling on the Rambi. He however ad¬ 
mitted removing the body from the fieid in the night with the 
help of hl s brother Mohd All and throwing it in the ravine. He 
also admitted throwing the Rambi in the ravine at some dis- 
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ance from the body and also its subsequent recovery from 
t at. spot at his instance. In the Sessions court, the accused 
to ally denied all knowledge of the occurrence. It is clear 
rom the record that the deceased was last, seen alive in the 
company of the accused person and after that he was found 
ead. It was therefore for the accused to explain as to how 
t le deceased met. his death. But the accused has not been 
a le to give any satisfactory explanation to absolve him from 
t at jesponsibility. Then there is the very important evidence 
o the accused s own brother Mohd A1 i recorded before the 

Committing Magistrate on 20th Chet 1094. This statement 

as been transferred to the Sessions file under section 288 of 
t le Code of Criminal Procedure and is now a piece of sub¬ 
stantive evidence in the case. In this statement Mohd Ali 
fu y supports the prosecution story. This witness stated be- 
iore the Committing Magistrate that the accused and Kiman 
,Q cut ^ass in the field and that on coming back from 
t e field the accused narrated to him the whole story as to 
ow a fight had taken place between the accused and Kiman 
over the cutting of grass and how Kiman met his death. The 
witness also stated as to how in the night the body of Kiman 
was taken by him and the accused from the field and disposed 
o in the ravine. He also stated that after disposing of the 

rav * ne accused wanted to take back the Rambi 
to his house but the witness suggested him to throw it away 
and so upon his suggestion the Rambi was also thrown in the 
ravine. This witness also resiled from his previous statement 
in the court of the Sessions. In the Sessions court the witness 
went so far as to say that he did not even know as to whether 
Kiman was alive or dead. This attitude on the part of the 
witness is not surprising. Even if the witness told the truth 
in the beginning he was naturally very anxious to help his own 
brother and that accounts for changing his statement in the 
Sessions court. But as has been remarked above the state¬ 
ment of Mohd All which has been transferred to the Sessions 
file is a piece of substantive evidence in the case and this 
statement fully supports the prosecution story. The medical 
evidence on the file also fully supports the prosecution story. 
Rive ribs of the deceased were found fractured and the lung and 
the liver were also found injured and all these injuries support 
the prosecution story that after the accused threw Kiman on 
the ground the accused got over the deceased and crushed 
him to death. All these injuries were found to be homicidal 
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and inflicted during the lifetime of the deceased. Before the 

rlu m c 1 ‘u gag 1S1 ? the accused admitted that in the course 
of the fight Kiman fell on the Rambi and that is how he got 

the injuries. But this plea is negatived by the medical evi- 

dence on the file The incised wound which was found on 

the chest of the deceased was 8 inches long, 8 inches wide 

and U inches deep. Similarly the contused wound found 

over the right arm was 8 inches long 4 mches wide and 

} * lnc hes deep. Injuries of this nature could not be sustained 

by a mere fall. Then there was the fracture of five ribs and 

the injury to the lung and the liver. All these injuries could 
gfouruP been CaUSed simultaneousl y b y a mere fall on the 

As regards the recovery of the Rambi from the ravine 
there is satisfactory evidence on the file to show that this re¬ 
covery was made at the instance of the accused. Even in the 
sessions court the brother of the accused admitted that the 
Kambi which was recovered from the ravine belonged to them 
We think that from the evidence on the file the pro¬ 
secution case has been fully established against the accused. 
1 here was an altercation between the accused and Kiman on 

firctci 4 I g 1 °/ tHe graS u and dudn g that altercation the accused 
first struck Kiman with his Rambi and after that when Kiman 

W h 0 g h | egr0U T, the aCCUS f d got over him and crushed him 
Ki™ h V eg t Th ? accused may not have intended to kill 

K man but he ought to have k n ° wn that the injuries which he 

was inflicting on him were likely to cause his death. We 

.““'i accept this appeal and setting aside the order of 

IlTr ’ R co T c taccused Mohd Shafi under section 304 part- 

V ' the . Ranblr Penal Code and sentence him to five years 

rigorous imprisonment. The accused shall be sent to jail to 
serve his sentence. J 


^2 P |T T> I O IT ym Q 

HIG /L C °M RT r OF J uDI CATURE’JAMMU & KASHMIR 
Before Mr. Justice Abdul Qayoom, K. B., Chief Justice, 

r „T TT Justice J Wazir 

and others^ AIDAR KHAN Versus Mst - GH ULAB BIBI 

Civil Second Appeal No. 143 of 1995 

0 Jammu, 17th Magh 1995. 

Civil Procedure Code , Order dl r i 

What it should contain. ' Rule 31 ~Judgment- 
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should be properly discussed with reference to evidence led 
by the parties. 

Appeal against the order of District judge, Jammu, dated 
21st Mar 1995. J 

Mr. .4. R O swell. 

A/ r . Hurbans Bh ag at . 

Mr. B. L. Bhakhari. 

J U DGMENT. 

Mst. Gulab Bibi instituted a suit against the defendants 
or the recovery of Rs. 1000 on the basis of a receipt dated 
27th Jeth 1987. The plaintiffs claim was that at the 
time of the writing ot the receipt the amount of Rs. 1000 
was paid by way of loan to defendant No. 1 Qumar Din and 
that his father defendant No. 2 Feroz Din stood as a surety 
for the loan advanced to defendant No. 1. The defendants 
admitted the execution of the receipt and also the receipt 
of one thousand rupees from the plaintiff but pleaded that 
the amount had not been received by way of loan. Their 
contention was that the plaintiff and defendant No. 1 
Qumar Din had entered into a partnership to do some 
business and that it was in connection with that partnership 
that the amount was paid by the plaintiff by way of 
capital. The defendants further pleaded that the present 
suit filed by the plaintiff was incompetent and that her 
remedy was to institute a suit for rendition of accounts. 
The Munsiff Jammu who tried the case found that a trick 
Had been played by the defendants on the plaintiff who 
was a pardahnashin lady but inspite of that dismissed 
the plaintiff’s suit. On appeal the learned District 
Judge Jammu set aside the order of the lower court and 
decreed the plaintiffs suit. Defendant No. 1 and the 
heirs of defendant No. 2 have now come in second appeal 
to this court. 

The first point urged by the appellant’s counsel is 
that the judgment of the learned District Judge Jammu is 
not a proper judgment according to Order 41, Rule 31 of 
the Code of Civil Procedure as the judgment does not show 
that the learned Judge properly applied his mind to the 
facts of the case. It is stated that the material facts 
of the case have not been given in the judgment nor any 
reference has been made to the evidence led by the parties 
and that the judgment does not show that the full facts 
of the case were before the learned Judge when the 
judgment was written. We have examined the judgment. 
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The facts of the case have not been stated in the judgment 
nor reference has been made to the evidence led by the 
parties. The only point which has been discussed by the 
learned Judge in regard to the value to be attached to 
the document Ex. D. I. In view of the order that we are 
going to pass in this case we do not propose to send 
back the case to the learned District Judge for writing 
a fresh judgment but for the future the attention of the 
learned District Judge shall be. drawn to the provisions 
of Order 41, Rule 31, of the Code of Civil Procedure 

and he shall be directed to keep these provisions in 

mind when writing his judgments. The judgment of the 
court of appeal should be self-contained in every respect 
and the material points in issue should be properly 
discussed with reference to the evidence led by the parties. 

As regards the present case the main point to determine 
in this appeal is as to whether the amount of Rs. 1000 paid 

by the plaintiff to defendant No. 1 on 27th Jeth 1987 was 

paid by way of a loan or by way of capital towards the 
partnership business. The plaintiff is admittedly a pardah- 
nashin lady and she totally denied having entered into any 
partnership with defendant No. 1. The plea of partnership 
was raised by defendant No. 1 and it was for him to prove 
that the plaintiff actually entered into partnership with 
him for carrying on some business and that the amount of 
Rs. 1000 was paid for the carrying on of that partnership 
business. We have examined the entire record and we do not 
think that the plea of partnership urged by the defendants 
has been satisfactorily established. In the first place it 
is very significant that although the alleged partnership 
is said to have come into existence in Jeth 1987 yet it 
has not been stated up to this date as to what the exact 
nature of that partnership was and what specific business 
was actually started as a result of that partnership. The 
respondent’s counsel particularly raised this point before 
us and the appellants’ counsel or the appellant himself 
could not state before us as to what the exact nature of 
the alleged partnership was. Besides it has not been alleged 
on behalf of the appellants that any accounts in respect 
of the so-called partnership were ever tendered by the 
appellant during the period of these 8 years. To establish the 
factum of partnership the appellant’s learned counsel mainly 
relies on the document Ex. D. ; ]. Ex, D., 1. .purports to be a 
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copy of a document said to have been executed by defendant 
No. 1 Qumar Din on 27th Jcth 1987 i. e. on the same date 
on which the receipt for Rs. 1,000 was executed by him. The 
original document of which Ex. D. I is said to lea copy 
has not been produced. It is admitted that the document 
of which Exp. D. I is a copy was executed by defendant 
Qumar Din alone and that the plaintiff .was not a party to the 
execution of that document. We do not think that this 
one sided document, was sufficient to establish that a 
partnership was actually entered into b tween the parties. 
It the defendant really wanted to enter into a partnership 
with the plaintiff the easiest thing for him was to get a proper 
partnership deed executed both by himself and by the plaintiff. 
IKit no such thing was done in the present case. We have 
also carefully examined the original receipt Ex. P. 1. In 
this receipt no specific partnership between the plaintiff and 
the defendant has been mentioned. On the other hand the 
language used in the receipt clearly indicates that the amount 
was paid by the plaintiff to the defendant by way of loan. 
It is true that in the receipt the word “Bhaiwal’’ appears but 
that word by itself is not sufficient to establish any specific 
partnership. The respondent’s counsel submitted that the 
plaintiff is an illiterate pardah nashin lady and that the 
defendants took undue advantage of the plaintiffs position 
and fraudulently inserted the word “Bhaiwal” in the receipt. 
The trial court recorded a finding that a fraud had been 
practised upon the plaintiff by the defendants. The 
respondent’s counsel contended that the language used 
in the receipt was never explained to the plaintiff and 
submitted that if any word in the receipt had been fraudulently 
used by the defendants which had not been explained to the 
plaintiff who ia a pardah nashin lady, the latter cannot be 
bound by it. In this connection the respondent’s counsel 
referred to rulings reported as 1935 Oudh 165 and 1934 Privy 
Council 208. Reference in this connection has also been 
made to the evidence of Sardar Gohar lvehman Khan who 
appeared as a witness in the case. Sardar Gohar Rehman 
Khan stated that he asked the defendant No. 1 to pay back 
the loan which he had taken from the plaintiff and the 
defendant told him in reply that he would pay back the 
amount gradually. The evidence of this witness shows that 
the defendant never stated before him that the amount had 
been received by him in connection with any partnership. 
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h “ e n circumstances we think that the amount 

f. j , qo ,’ 000 paid the Plaintiff to the defendant on 27th 
Jetk 1987 was paid by way of a loan. The plaintiff’s suit has 

therefore been rightly decreed by the lower appellate court, 
ihe appeal is dismissed with costs. 


42 p l R 1 & FC /i /r 

HIGH COURT OF JUDICATURE JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom , K. B , Chief Justice 

r r^ nd Mr J us Bce K. L- Kichlu. 

LUDAR MANI versus STATE 
First Appeal No. 19 of 1995 . 

Jammu, 14th Magh 1995. 

Ranbir Penal Code—Section 300—Exception No. I. 

The accused had time to cool down—A whole day 

passed and a major part of night too. After lapse of 18 hours 
he went and killed the deceased! 

• nr ? eld ' Jn these circumstances the action of the accused 

S i“7 d , by Exception I of section 300 and the offence 
committed by him clearly amounts to murder 

5th PoM99 a 5 8ainSt the ° rder ° f SeSSi ° nS JuC ' ge ’ Jammu ’ dated 

Mr. C. Rai, for the appellant. 

Government Advocate. 

T , Judgment. 

i he accused has been convicted by the Sessions lud^e 

tencTd to n 1ffe SeCt,0n 302 ° f the R-birVenal Code anff J sen- 
Highness the S" 50 "™,?' * ub i ect t0 carnation by His- 

tKoTv^n fn a d h ?h a e J :enrenc a e dUr - ^ h ^ ■*- 

nei^bo h urs aCC The and the . ^ceased Bua Ditta Jhewar were 
26th Har TgdTrh pr ° SeCat, ° n stor y is that on the morning of 
of about fi ’ 6 W f ‘ fe ° f th ° accused M st. Om Pati, a girl 

was met bv Bufmt M" W3S Walkin S in the street and she 

and caught hold oPhertste T^e ^ the § ir ! 

to be in the street ' Ju Dreas ts. The accused also happened 

his eves Me t ! " Pme and h e saw this incident with 

awa/ After thatThel f ° Bua ? itta and Bua D.tta then ran 

village about this i nci dented Certain persons of the 

Panchayat sent for B^ia Ditta 1 t £ anchayat f was called. The 

So no further action was taken^ h fu' V p not , found 111 hls house, 
that on the same nieht bet, by * he Paacha y at - It is alleged 

took a scythe and went to th 66 " 3 f a ”u 4 M ‘ the accused 

1 to the roof w bcre Bua Ditta Jhewar 
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was sleeping. The accused attacked Bua Ditta with the 
sc\ the and indicted severe injuries on his neck. The cries 
made by Bua Ditta attracted some neighbours who were also 
sleeping on their roofs and after striking Bua Ditta with the 
scythe the accused was seen running away from the spot. The 

accused was chased but he made good his escape. Bua Ditta 
died soon after of the injuries he h?d received. In the morn¬ 
ing the matter was reported to the Police and in the report the 
accused was clearly mentioned as Bua Ditta’s assailant. The 
accused was not found on that day but on 28th Har 1995 the 
accused surrendered himself before the Sub Judge Kathua 

« St Tnn^ 111 ® xjrnination of the body was performed on 
- th Har 1995 and during that examination two incised in¬ 
juries were found on the neck and in the opinion of the Medical 

llicer who conducted the post mortem examination the death 

o the deceased was due to the injuries received on the 

neck. One of the injuries on the left side of the neck was 7 
inches long, 1 inch wide and 2 inches deep. 

• 4 .- ^ ccuse d refused to make any statement in the Com¬ 
mitting Magistrate’s court. In his statement before the 

v ess,ons court the accused first referred to the incident of 26th 
morning when his wife was molested in the street by Bua Ditta. 
I he accused then added that when he was sleeping on the 
root of his house in the night he was awakened by some noise 
and he saw Bua Ditta coming out of a room where his wife 
° m Patti was. The accused added that Bua Ditta then ran 
away and the accused followed him. The accused then added 
that Bua Ditta had a scythe in his hand and with 
that scythe Bua Ditta attempted to strike the accused 
but the accused took the scythe in his hand and 

being m great rage at that time struck Bua Ditta with 
the scythe. This part of the plea of the accused that 
Bua Ditta again came to his house to see his wife in the night 
has not been believed by the learned Sessions Judge. We 
have carefully examined the entire record and we do not think 
that the plea of the accused that Bua Ditta paid a nocturnal 
visit to his house on the night between 26th and 27th Har 
1995 and was seen running away from the room of the wife of 
the accused, Om Patti, has been substantiated. Mst. Om 
Patti was examined by the committing Magistrate and in her 
statement before the Committing Magistrate she referred to the 
nocturnal visit paid by Bua Ditta. Mst. Om Patti could not 
subsequently be traced and was not produced in the Sessions 
court and so her statement recorded by the Committing 
Magistrate was transferred to the Sessions file. But Mst. Om 
^ atti’s statement is, on the face of it, verv unsatisfactory and 
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c a n n°t he j-dicci upon. Mst. Om Patti clearly admitted that 
s e ad been tutored by her Vakil and that she stated in the 
court exactly what she had been taught by the Vakil. A state¬ 
ment of this nature is obviously worthy of no weight. Besides 
tne evidence of the two eye-witnesses Bali Ram and Bhikhu 
contradicts the plea put forward by the accused regarding the 
nocturnal visit of Bua Ditta to his house. Bali Ram saw Bua 
Tytta sleeping on his roof on the night between 26th and 27th 
ar 1995 and between 3 and 4 a. m. in the morning he was 
suddenly awaken by the cries of Bua Ditta that he had been 
attacked by the accused Upon that Bali Ram saw the accused 
striking Bua Ditta with his scythe. Bhikhu witness also heard 
themes and he also saw the accused striking Bua Ditta 
with the scythe. So we do not believe the story that Bua- 
itta paid a nocturnal visit to the house of the accused and 
that it was a result of that visit that Bua Ditta was attacked 
an struck by the accused. On the o^her hand it appears to 
us nom the record that the accused was mainly influenced by 
the incident of the morning of 26th Har 1995 when he saw 
is wi e being molested by Bua Ditta. The accused first tried 
o have the matter settled through the Panchayat but when 
he I anchayat could not do anything as Bua Ditta could not 

e found on that day the accused determined to take his own 
revenge. 

The appellant’s counsel admits that the deceased Bua- 
i a was struck by the accused and died as a result of the 
i juries inflicted upon him by the accused. Onlv two points 
have been urged by him. 

i P°* n t is that as the accused acted under grave 

ana sudden provocation the action of the accused is governed 

tW fK eptl a n ° f sectlon 300 of the Ranbir Penal Code and 
i_ • .j °" cnc e does not amount to murder but to culpable 

tw?k C nQt a , m ? untin e to murder. He therefore submits 

j e accused should be punished not under section 302 but 

th .r 304 ° f the Ranbir Penal Code W e do not 

thltth * thls contention is tenable. There can be no doubt 

Dith m . ac f cused had grave provocation when he saw Bua 

suffici^ r ,ng f h ‘ S W ,' fe J ' n the morning. But then he had 

of the no ° C ?r° d ° Wn ' He m 'ght have been deprived 

sufficient t V6r °! Se bcont , ro1 at the moment but then he had 
from ther ^ ° f y co r r his l ,ower of se| f-control. It is clear 

f c n r t f the aCCUSed had "gained his power of 
and wanTit fir . St ref , erred his grievance to the Panchayat 
had moleste1 t he m to take some action against the man who 

is wife. Then the whole day passed and also 
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a major portion of the night. Then after a lapse of about 
18 hours the accused decided to take the law into his own 
hands and take his revenge upon Bua Ditta. He then went 
armed with a scythe to the place where Bua Ditta was sleep¬ 
ing and killed him on the spot. In these circumstances, the 
action of the accused is not covered by exception 1 to section 
300 of the Ranbir Penal Code and the offence committed by 
him clearly amounts to murder. 

The second point urged by the appellant’s learned counsel 
is that even if the accused is convicted of murder some cle¬ 
mency might be shown to him in view of his young age and 
the circumstances in which he was compelled to commit the 
ollence. It is not open to this court to make any reduction 
m the sentence awarded by the learned Sessions Judge as that 
is the minimum sentence provided by law for the offence of 
murder under section 302 of the Ranbir Penal Code and the 
question of the exercise of Royal clemency rests entirely with 
His Highness the Maharaja Bahadur. The learned Sessions 
Judge has, in view of the facts of this case, recommended the 
accused to Royal clemency and we also support this recom¬ 
mendation. We have seen the accused. He is a young 
man and in view of all the circumstances of the case we 
think that this is a case in which His Highness the Maharaja 
Bahadur might graciously be pleased to reduce the sentence 
in the exercise of his Royal clemency. 

The conviction of the accused under section 302 of the 
Ranbir Penal Code is maintained and the appeal filed by him 
is dismissed. 

The record of the case shall be submitted to His Highness 
the Maharaja Bahadur with the humble submission that should 
in the circumstances of this case His Highness be graciously 
pleased to accept our recommendation some reduction may be 
made in the sentence in the exercise of Royal clemency. 

42 P. L. R., J. & K., 49. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul (Jayoom , K. B., Clue) Justice , 

and Mr. Justice J. N. Wazir. 

MASHAN & OTHERS versus NUR DIN oc OTHERS. 

Civil 2nd Appeal No. 144 of 1995. 

Jammu, 22nd Magh 1995. 

Custom—Statement of parties bejore striking issues. 

The plaintiffs’ whole claim was based on the existence of 
a custom but no specific issue was struck about the alleged 
custom. 


50 The Punjab Law Reporter. [ Vol. XLII —1940. 


Held , that, the court should have examined the parties 
before striking the issues and a proper issue should have been 
framed in regard to the matter which formed the basis of the 
claim put forward. 

Appeal against the order of District Judge, Jammu, dated 
19th Jeth 1995. 

Mr. Nur Hussain. 

Mr. Chaman Lai. 


Judgment. 

By virtue of a sale deed dated 3rd Jeth 1987 defendant 
No. 1 Nur Din sold 228 kanals and 3 marlas of land to de¬ 
fendant Nos. 2 and 3 Nathuram and Sundar for a sum of 
Rs. 500. Upon that the plaintiffs who are the sons of Nur- 
Din instituted the present suit for a declaration that the sale 
as effected by Nur Din was invalid and would not affect their 
reversionary interests in the land. The plaintiffs’ claim was 
that the land in question was ancestral and that the transaction 
was without consideration and without legal necessity and 
that Nur Din was not competent to ali°nate the ancestral 
property. The trial court dismissed the plaintiffs’ suit. The 
plaintiffs then appealed to the District Judge Jammu but the 

appeal was dismissed. They have now come in second appeal 
to this court. 


The first point urged by the appellant’s counsel is that 
the appeal filed in the lower appellate court was disposed of 
during his absence when he was engaged in some election 
work and that the material points raised in the grounds of 
appeal were not at all considered by the learned District Judge. 
We have examined the grounds of appeal filed in the lower 
appellate court and we find that it was urged in Para. I that 
two necessary issues as to whether the land in dispute was 
ancestral and whether the parties were governed by custom 
which prohibited alienation of the nature disclosed by the pre¬ 
sent transaction were not struck by the trial court and that 
these issues ought to have been struck for the proper disposal 
of the case. These points do not appear to have been con¬ 
sidered by the lower appellate court. Even if the appellant’s 
counsel was not present in the lower appellate court the learned 
lJistrict Judge ought to have examined the grounds of appeal 
tiled in that court and should have considered and determined 
the material points urged in the grounds of appeal. We ex¬ 
pect that the learned District Judge Jammu will keep these 
observations in view for the future. 
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We have also examined the hie of the trial court and we 
do not think that the case has been properly tried. The 

plaint was not properly worded by the petition-writer but it is 
evident that the plaintiff's whole claim was based upon 

custom. It was the duty of the MunsifF who tried the case to 
examine the parties before striking issues in the case but no 
such thing was done by tt»e trial court. If the parties had 
been properly examined then the court would have come to 
know the real position of the parties and could have struck 
correct issues in the case. The case was fought between the 
parties on the basis of custom but no specific issue in regard 
to the existence uf any such custom was struck by the trial 

court. Besides the plaintiffs claimed that the property was 

ancestral but even in regard to this point no specific issue was 
struck by the trial court. As the procedure adpoted by the 
trial court is defective and as a proper enquiry has not been 
made in the case we accept this appeal and setting aside 
the order of the lower court direct that two fresh issues shall 
be struck by the trial court as to whether the land in dispute 
is ancestral and also as to whether Nur Din is governed by 
any custom by which he is precluded from alienating the 
ancestral property without legal necessity, and after striking 
these issues a further enquiry shall be made into the case and 
fresh orders passed according to law. Costs in this court to 
abide the result. 


42 P. L R., J & K, 51. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Bejore Mr. Justice Abdul Qayoom , K. B., Chief Justice, 

and Mr. Justice K* L Kichlu. 

MO HD DIN & OTHERS versus II ASH AM 
Civil Second Appeal No. 125 of 1995 
Jammu, 1st Magh 1995. 

Property self-acquired—Right of collaterals during lijc 
time of the person who acquired that property. 

Held, that, if a property is self-acquired and any one takes 
away that property from the person who acquired it, it is for 
the person who acquired it to take legal proceedings against 
the person concerned and not for his collaterals during his 

life time. 

Appeal against the order of District Judge, Jammu, dated 

1st Har 1995. 

Mr. Bihari Lai 

Mr. Hem Raj of Sialkot. 
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Judgment. 

On 7th Phagan 1992 defendant No. 2 Umra sold 136 
kanals and 15 marlas of land to defendant No. 1 Hasham for 
a sum of Rs. 790. Umra is still alive. The plaintiffs who 
claim to be the collaterals of Umra instituted the present suit 
for a declaration that the sale as effected by Umra was invalid 
and would not affect their reversionary interests. The plain¬ 
tiff s claim was that Umra is a lunatic, that the land in dispute 
was ancestral and that the sale was absolutely fictitious, 
without any legal necessity or consideration. The trial court 
found that the land in dispute was not ancestral but decreed 
the suit on the ground that the sale was without legal necessity 
and without consideration. On appeal by the vendee, the 
learned District Judge Jammu set aside the decree of the 
trial court and dismissed the plaintiff’s suit. The plaintiffs 
have now come in second appeal to this court. 

Both the lower courts have found that the land in dispute 
is not ancestral but the self-acquired property of Umra and 
this concurrent finding of fact cannot now be challanged in 
this second appeal. So when the property in dispute is the 
self-acquired property of Umra, Umra had a right to dispose 
it of as he liked. If anybody has taken away Umra’s pro¬ 
perty without paying any price for it it is for Umra to take 
legal proceedings against the person concerned and not for 
his collaterals during his lifetime. So the present plaintiff's 
have no locus standi to challenge the sale effected by Umra 
in regard to his own self-acquired property during Umra’s life¬ 
time on the ground that the sale has been effected without 
any consideration for it having been paid to Umra 

!t the ® e Clr f umstan ces, we see no reason to interfere in 
the order of the lower appellate court and dismiss the present 

appeal. Parties shall bear their own costs in this conrt. P 

42 P L R I fir K 52 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR 

Se/ere Mr. Justice Abdul Qayoom, K.B., Chief Justice 
enr ? nd Mr ' J ,lsltce K. L. Kichlu. 

SULEMAN[ & others ve.stis ABDUL GHANl & others 

v^ivil becond Appeal No. 141 of 1995 
Jammu, 17th Magh 1595. 

CivU Procedure Code , Order 41 Rul* if * 

the C ™rj °{. Ut appeal-What it should contain J g ° f 

Held , that, the judgment of the court of first appeal should 
be self-contained and should deal with material pomts in issue 
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in such a way that the court of second appeal should he in a 
position to know whether the first court of appeal has properly 
applied its mind to the facts of the case or not. Held , further, 
that courts of law should not indulge in generalizations 
but should confine themselves to particular matters before 
them. 

Appeal against the order of District Judge, Jammu, dated 
22nd Chet 1994. 

Mr. Behan Lai Bhakhari. 

Mr . Nut Hussain. 

Judgment. 

By virtue of a deed dated 9th Chet 1992 defendant No. 3 
Kutub Din gifted away 18 kanals of land and a house in favour 
of his son-in-law and daughter defendants Nos. 1 and 2. Upon 
that the plaintiffs who claim to be the collaterals of Kutub Din 
instituted the present suit for a declaration that the gift as 
made by Kutub Din was invalid and would not affect their 
reversionary interests. The plaintiffs’ claim was that the pro¬ 
perty in question was ancestral and that Kutub Din was not 
competent according to custom to gift away that property. The 
Sub-Judge Mirpur dismissed the plaintiff's suit. The plaintiffs 
then appealed to the District court but the appeal was dis¬ 
missed. They have now come in second appeal to this 
court. 

The first point urged by the appellants’ counsel is that the 
judgment of the learned District Judge, Mr. Haveli Ram is not a 
proper judgment according to the provisions of Order 41, Rule 31 
of theCode of Civil Procedure and that the order of the learned 
District Judge should be set aside on that ground alone. It. is 
submitted that the judgment of the lower appellate court is more 
like a general essay on ‘‘Custom” and that it does net show 
that the court properly applied its mind to the facts of this 
pariicular case. It is further submitted that more than twenty 
witnesses were produced in the case but the evidence of none 
of these witnesses had been discussed by the learned District 
Judge in his judgment. We have examined the judgment.. We 
do not think that the judgment of the learned District Judge 
conforms with the provisions as contained in Order 41 Rule 
31 of the Code of Civil Procedure. The judgment deals more 
with the generalization than with the particular facts of the 
present case- The evidence led by the parties has not been 
discussed in the Judgment. The attention of the learned 
District Judge shall be drawn to the provisions contained in 
Order 41 Rule 31 of the Code of Civil Procedure and he shall 
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be directed to keep these provisions in view when writing 

judgments. The judgments of the court of first appeal should 

always be self-contained and should deal with material points 

in issue in such a way that the court of second appeal might be 

in a position to know whether the first court of appeal has 

properly applied its mind to the facts of the case or not. 

Besides the courts should not indulge in generalization 

but should confine themselves to particular matters before 
them. 

The second point urged by the appellants’ counsel is that 
although the learned District Judge was of the opinion that 
certain issues were not framed in the case by the trial court 
yet no further action was taken by the learned District Judge 
in regard to these points. It was urged on behalf of the 
defendants that the gift had been made by Kutub Din in favour 
of his daughter and son-in-law in lieu of the services rendered 
by them and also in view of the fact that a payment of Rs. 300 
had been made by the son-in-law of Kutub Din. It was further 
alleged that the daughter and the son-in-law lived with Kutub 
Din. No Issues were struck in regard to these points and 
this omission on the part of the trial court was noticed by the 
learned District Judge. 

In view of the order that we are going to pass in this case 
we do not propose to express any opinion in regard to the 
merits of the case but after going through the record and hearing 
the learned counsel for the parties we think that the appeal 
filed in the lower appellate court has rather been disposed of in 
an off hand manner. We therefore accept this appeal and 
setting aside the order of the learned District Judge Jammu 
direct that the appeal shall be restored to its original number 
and properly disposed of according to law. As the case relates 
to the District of Mirpur we direct that the appeal shall now 
be heard and disposed of by the Additional District Judge 
Mirpur. Costs in this court to abide the result. 


* ^ ^ j ^ 

HIGH COURT OF JUDICATU RE,' JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom, K. B., Chief Justice, 

„ and Mr. Justice K. L. Kichlu. 

Mussammat LABHO DEVI versus NANAK CHAND 

Civil First Appeal No. 34 of i994. 

Jammu, 10th Magh 1995 
Lunacy Regulation, Sections 62, 65. 

o clear order directing an inquisition into the lunacy 
was given nor notices were issued to the relatives of the 
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lunatic regarding the inquisition. The statements of the 
witnesses were not recorded in presence of assessors: 

Held , that, as proper inquiry had not been made accord¬ 
ing to the provisions of Lunacy Regulation as explained 
above, fresh proceedings were to be taken. 

Appeal against the order of Additional District Judge, 
Jammu, dated 15th Phagan 1995. 

Messrs. A. R. Oswal & Behari Lai Bhakhari. 

Mr. Dina Nath. 

Judgment. 

This was an application under the Lunacy Regulation 
but somehow Mr. Mul Raj Mengi, Additional District Judge 
Jammu, mistook it to be ;m application under the Guardian 
and Wards Regulation and therefore started proceedings 
under the latter Regulation. The application was originally 
made on 20th Assuj 1993 and for above eight months Mr. 
Mul Raj continued to take proceedings on a wrong line. Then 
on 9th Jeth 1994 Mr. Mul Raj was pointed out that his pro¬ 
ceedings were absolutely on wrong line and after that he 
wanted to make up for the wrong action he had already taken. 
The final order in the case was passed by Mr. Bhagat Ram 

and he had to depend on the action already taken by Mr. 
Mulraj. 

In this appeal it is urged before us that the proceedings 
taken in the case are ultra vires as no clear order directing an 
inquisition was recorded by the lower court. We have ex¬ 
amined the record and we do not find any clear order directing 
an inquisition into the lunacy or otherwise of Balmukand. 
Then we find that no notices were issued to all the relatives 
of Balmukand in regard to the inquisition to be held. Besides 
we find that only the statement of Balmukand is recorded 
in the presence of the assessors while all the other evidence in 
regard to the case had been recorded before 9th Jeth 1994 
^before the proceedings in regard to the inquisition started. 
We think that all the evidence in regard to inquisition 
ought to have been recorded in the presence of the assessors. 

As the proper enquiry has not been made into the case 
in accordance with the provisions of the Lunacy Regulation 
as contained under sections 62 to 65 of the Lunacy Regulation 
we accept this appeal and setting aside the order of the lower 
court direct that fresh proceedings, strictly in accordance with 
the provisions of the Lunacy Regulation shall be taken in 
the case and fresh orders passed according to law. Costs in 
this court to abide the result. 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B ., Chiej Justice 

and Mr. Justice K. L. Kichlu. 

ABDULLA & another versus KARIM BAKHSH 

& OTHERS 

Civil Second Appeal No. 139 of 19-5. 

Jammu, 11th Magh 1995. 

Negligence of a party's pleader or his clerk—Its effect — 
The pleader's agent delayed to institute the suit by one day 
and the suit became time-barred. 

Held , that, the negligence of a party’s pleader or his clerk 
is in law the negligence of the party himself and cannot be 
considered a sufficient cause for delay in not instituting the 
suit within the period of limitation prescribed therefor. 

Appeal against the order of District Judge, Jammu, dated 
27th Phagan 1994. 

Mr. Kishori Lai. 

Mr. Ghulam Ghous. 

Judgment. 

The suit was instituted in the court of MunsifT Mirpur on 
the 14th of Katik 1991. The plaint, however, was returned to 
the plaintiffs by the court on the 20th of Baisakh 1992 for 
presentation in the court of competent jurisdiction viz., the 
court of Subordinate Judge at Mirpur. The plaintiffs pre¬ 
sented the plaint in that court on 19th Jetli 1992, that is, after 
a period of 29 days. Both the courts below have held that 
the suit was barred by time. The only point for decision in 
this appeal, therefore, is whether the plaintiffs have been able 
to show that there were sufficient reasons for not instituting 
the suit within the period of limitation. 

It has been urged by the learned counsel for the appel¬ 
lants that the delay of -one day in instituting the suit in the 
court of the Munsiff was due to the negligence on the part of 
the pleader s agent and that this delay may be condoned. He 
has further submitted that it was not obligatory on his clients 
to present the plaint in the court of the Subordinate Judge 
immediately after its return and that the lower courts have 
erred in taking this period into consideration. These con¬ 
tentions, however cannot prevail. So far as the first point is 
concerned the negligence of a party’s pleader or his clerk is 
hn law the negligence of the party himself and cannot furnish 
fa sufficient cause for delay ( A.l.R . 192,4 Allahabad 176). 
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We are, therefore, not prepared to hold that there was suffi¬ 
cient cause for the plaintiffs in not instituting the suit within 
the period of limitation prescribed therefor. Similarly the 
plaintiffs were clearly negligent in keeping the plaint, which 
was returned on the 20th of Baisakh 1992, with them for 
about a month. They have not offered any satisfactory ex¬ 
planation for not presenting the plaint immediately after it 
was returned to them, particularly when the Subordinate 
Judge s court was also at the same station. The court below 
was right in holding that the suit was time barred and we see 
no reason to interfere in that order. The appeal fails and is 
dismissed with costs. ^ 


42 P L R J & 1C 57 

HIGH COURT OF JUDICATURE,‘JAMMU & KASHMIR. 

Bejore Mr. Justice Abdul Qayoom , K. B., Chief Justice , 

and Mr. Justice J . N. Wazir. 

BALAK RAM versus SARWANAND KOUL AIMA 

SRI KANTH 

Civil First Appeal No. 31 of 1993. 

Jammu, 11th Magh 1995. 

Suit under Order 37 of Civil Procedure Code. 

Held, that, the whole transaction appeared to be very sus¬ 
picious and the suit was therefore rightly dismissed by the 
court below. 


Appeal against the order of Hon’ble Justice B. R. 
Sawhny, dated 6th Bhadon 1993. 

Mr. Sundar Lai 
Mr. A. R. Oswal. 


Judgment. 

The plaintiff instituted a suit under Order 37 of the Code 
of Civil Procedure for the recovery of Rs. 2270 on the basis 
of a pronote dated 24th Magh 1989. The plainlift’s claim was 
that a sum of Rs. 2000 was paid to the defendants at the time 
of the writing of the pronote and a sum of Rs. 270 was included 
as interest. Defendant No. 1 Jia Lai admitted the plaintiff’s 
claim but pleaded that the amount had actually been received 
by defendant No. 2 Sarwanand and that he himself had signed 
the pronote in the capacity of a surety. Defendant No. 2 
Sarwanand totally denied the execution of the pronote as well 
as the receipt of consideration. The learned Judge in Cham¬ 
bers dismissed the plaintiff’s suit. This is an appeal filed by 
the plaintiff. 

The learned trial Judge held that the pronote was exe¬ 
cuted by both the defendants but it was without consideration. 
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fter hearing the learned counsel for the parties and examining 
the record we are even doubtful about the execution of the 
pronote by defendant No. 2 Sarwanand. Before we discuss 
the case it might be mentioned here that defendant No. 1 
Jia Lai is a cousin of the plaintiff and the same Jialal is the 
scribe of the pronote dated 24th Magh 1989. There are cer¬ 
tain extraordinary features present in this document which 
cannot be overlooked. In the first place the scribe Jia Lai 
stated that the pronote was written on a paper of foolscap 
size and that no portion of that paper was torn from anywhere. 
Now if the pronote is carefully examined it will be clear that 
some portion of it has been cut off from below. Then inspite 
oi the fact that Jia Lai claimed to be the scribe of the docu¬ 
ment the remarks made by him at the foot of the pronote are 
rather unusual. The remarks made by Jia Lai are “AAbarat 
bala Khandam darust hai These remarks are unusual 
from the writer of a document. Then in the third place Jialal 
claimed that his part in the excution of the document was 
merely that of a surety but this claim is negatived by the 
language of the pronote itself. Then the manner in which 
the document has been attested by the two witnesses is also 
very extraordinary. The pronote is written on one side of the 
paper and on that side there is lot of room where the attest- 
ation of the witnesses could be obtained. But the witnesses 
a es ed not on the side on which the pronote was written but 

6 u a ^ es tation on other side of the paper. Be¬ 
sides the witnesses did not even mention the date on which 
ey recorded their attestation. So keeping in view all the 
circumstances we are not quite satisfied even about the 
proper execution of the document. 

No we come to the point of consideration. The allega- 

ion of the plaintiff is that the defendants went to his house 

in village Lar, a few miles from Srinagar and it was at Lar 

a / HS . h pay , ment of Rs - 2000 was made by him to the 

iornit f a i th K et r e ,° fthe writin £ « f pronote on the 
do7n ff mn° f 1 \t lc 89. The plaintiff claimed to be 

boouTn L K t ]e " dlng bus,ness but he produced no account 

of ^hewritTn^V^ thG defendan ‘ s by way of lo™ at the time 
the obTn ° f 6 ? r0 T te - This omission on the part of 
fendan No W S,gn,fi f nt ’ , Then it is alleged that de- 

Sr iSsWnT” 8 re ^ Uired by him in oonnection 
partnership business which he started in the name of 
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his minor son with defendant No. 1 Jia Lai. Now on examin¬ 
ing the record it appears that this partnership between 
Sarwanand and Jia Lai came into existence on 1 1th Phagan 
1989 i. e. some time after the alleged execution of the pronote 
dated 24th Magh 1989. So it cannot be easily believed that 
the loan of Rs. 2000 was taken by Sarwanand from the 
plaintiff on 24th Magh 1983 for a partnership business which 
did not even exist at that time. Then we have to see whether 
the plaintiff was in a position to advance a loan of Rs. 2000 to 
Sarwanand. In this connection the plaintiff’s own statement 
recorded by the Tehsildar Srinagar dated 22nd Sawan 1991 is 
very significant. In that statement the plaintiff definitely 
stated that his entire source of income was the land attached 
to the Asthapan which yielded an annual income of about 
Rs. 200 and that he had no other income of any other kind. 
In that statement he never mentioned that he did any money- 
lending business or derived any income from that source. So 
this is about the capacity of the plaintiff to advance a loan of 
Rs. 2000 to Sarwanand defendant. On the other hand it 
is clear from the record that at the time when the loan is said 
to have been advanced to defendant Sarwanand, Sarwanand 
had sufficient money of his own and he did not stand in need 
of borrowing money from anybody else. The statement of 
Prem Nath, a clerk of the Srinagar Post Office recorded on 
10th Sawan 1993 shows that from 1st Baisakh 1989 up 
to 12th Maghar 1989 Sarwanand purchased Post Office Cash 
Certificates of the value of Rs. 6100. It is clear from this 
that at the time when the pronote is said to have been exe¬ 
cuted Sarwanand had cash certificates of the value of Rs. 
6100. It is also clear from Prem Nath’s statement that some 
of these cash certificates were transferred to Agra in the name 
of Sarwanand and the rest were cashed by Sarwanand during 
the months of Phagan and Chet 1989. It appears from the 
evidence that Sarwanand started a foot-wear business in Agra 
and the manner in which the cash certificates were got 
cashed by Sarwanand shows that the money which was re¬ 
quired for the business was obtained by Sarwanand from 
his own cash certificates. 

Besides the manner in which the whole transaction is 
alleged to have been made by the plaintiff appears to us to 
be very suspicious. Village Lar is only a few miles from 
Srinagar and if the plaintiff really wanted to lend some money 
to the defendant Sarwanand the easiest thing for him was to 
come to Srinagar and get a proper pronote written by a 
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petition writer and to get it attested by some respectable 
witnesses. But no such thing was done in the present case. 
On the other hand a sum of Rs. 2,000 is quietly given by the 
plaintiff to Sarwanand in a village and no independent witness 
is called in at the time. Jia Lai who is said to be the scribe 
of the document, is the cousin of the plaintiff himself. The 
scribe Jia Lai stated that at the time when the bond was 
written and the payment was made to Sarwanand no other 
person was called to the place but inspite of that the attest¬ 
ation of two witnesses was obtained on the back of the 
document. These two attesting witnesses are Nath But and 
Mana But. Nath But is a near relation of the plaintiff and 
Mana But is the witness who is said to have come to the 
place by accident. Besides these witnesses did not give even 
the date of the attestation of the document and so the evi¬ 
dence of these two attesting witnesses has been rightly dis¬ 
believed by the learned trial Judge. 

In these circumstances we think that the plaintiff has 
not been able to establish that a cash payment of Rs. 2000 
was made by him on 24th Magh 1989. The plaintiff’s suit 
has therefore been rightly dismissed. 

The appeal is dismissed with costs. 


TT _ 42. P. L R.. J & K., 60. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B., Chief Justice, 

and Mr. Justice J. N. Wazir. 

ILAM DIN versus DINA NATH & another. 

Civil 2nd Appeal No. 51 of 1993. 

Jammu, 11th Magh 1995. 

Revenue Circulars Volume 1 and 2— Transfer of land 

m Kashmir Valley in 1964— Transaction only a “Dast 
Bardar .” 

Held, that, such a transaction not being sale or mort^a^e 
was not prohibited. & 

llthJfSi* liar* thC ° rder ° f D ‘ StriCt Judge ’ Srina S ar ’ dated 

Mr. A. R. Oswal. 

Mr. A. N. Kak. 


. f JUDGMENT. 

1974 ie t0 averyold Ration. In Samva 

1974 t. e. about 21 years ago the plaintiffs instituted a suil 

for the possession of 192 kanals and 13 marlas. The plaffi 
was originally filed before the Settlement Officer and the case 


Vol. XLII —1940. ] 


Jammu and Kashmir. 


61 


remained pending with the Settlement authorities for a long 
time. In 19 M the case was transferred to the Senior Sub- 
Judge Srinagar and the suit was dismissed by him. The 
plaintiffs then filed an appeal before the District Judge Sri¬ 
nagar but the appeal was also dismissed. One of the 
plaintiffs, Ham Din, has now come in second appeal to this 
court. 

A Chak measuring about 770 kanals in village Karkdumarg 
Tehsil Srinagar was granted to one Illahi Bakhsh, father of 
the plaintiffs, Nur Din and 11am Din. On the death of 
Illahi Bakhsh, the area was mutated in the name of his sons 
Ilam Din and Nur Din. It appears from the record that 
Ham Din and Nur Din could not manage this big area of land 
and so on 30th Bhadoti 1960 they transferred, as a gift, by 
Intkal-i-razamandi, three-fourth of the whole area in favour 
of their cousin Ahmed Din. Ahmed Din also found it diffi¬ 
cult to manage this land and so in Samvat 1964 Ahmed Din 
applied to the Governor of Kashmir for permission to transfer 
one third of the three-fourth of the land i e one-fourth of the 
entire area in favour of one Ganga Ram. This permission was 
accorded by the Governor and on 20th Poll 1964, mutation 
of one fourth of the entire land was attested in favour of 
Ganga Ram. The appeal against this mutation was filed 
before the learned Revenue Ministers but it was dismissed 
on 15th Assuj 1965. After about 10 years of the mutation of 
20th Poh 1964 in favour of Ganga Ram, Ilam Din and Nur- 
din, sons of the original grantee, brought the present suit for 
possession against Ganga Ram. 

In this appeal the main point urged before us is that the 
transfer of the land made in favour of Ganga Ram on 20th Poll 
1964 was really in the nature of a sale and as sales of land 
in the Kashmir Valley were prohibited at the time this transfer 
should be declared to be illegal. In this connection our 
attention has been drawn to Revenue Circulars Volume 

I, pages 215, 235 and 245 and to Revenue Circulars Volume 

II, page 45. It is true that sales and mortgages of agriculturist 
land were prohibited in the Kashmir Valley at the time when 
the transfer was made but we do not think that the present 
transaction was either a sale or a mortgage. It appears that 
the plaintiffs could not manage the big area which they in¬ 
herited from their father and the land was not considered 
very valuable at the time and that was the reason why Ham- 
Din and Nur Din gave three fourths of the whole area to 

j their cousin Ahmed Din free of costs in Samvat 1960. 
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Athough Ahmed Din accepted the gift of three-fourth area yet 
it appears from the record that he himself found it difficult to 
arrange even the payment of land revenue for that area. In 
Baisakh 1961 Ahmed Din applied to the Governor of Kashmir 
that one Karim Bat might be permitted to hold the land and 
pay land revenue for the same. Subsequently nobody came 
forward to pay land revenue for the land. On 21st Phagan 
1964 the Governor of Kashmir issued a general notice that 
if the land revenue was not paid within one month the land 
would be entrusted to somebody else. It also appears that 
from Sam vat 1961 to 1964 no revenue in regard to this land 
was paid by anybody and after some time the land was 
entrusted by the Governor of Kashmir to one Shri Dhar. So 
it appears from the record that in Samvat 1964 Ahmed Din 
found it difficult to manage the land and instead of abandon¬ 
ing it altogether he arranged with Ganga Ram that he would 
hold one-fourth of the area and pay land revenue for the 
same and this arrangement was accepted by the Governor of 
Kashmir. The orders contained in Revenue Circulars Volume 
II page 45 authorise the Governor to make satisfactory 
arrangements for the payment of the land revenue if the land 
was abandoned by any Assami. In the present case it appears 
from the record that the transaction made by Ahmed Din in 
Poh 1964 was more or less in the nature of a Dast Bardari 
and not a sale or mortage. In these circumstances we see no 
reason to interfere in the finding of the lower courts. The 
present appeal is dismissed but in the circumstances of the 
case the parties shall b?ar their own costs in this court. 


r 7 T /-» T J ^ 42 P. L. R., J. & K., 62. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayootn , K. Chiel Justice , 

tvt/att a and Mr Justice K. L. Kichlu. 

MOHAMMAD DIN versus DIN MOHAMMAD & others. 

Civil First Appeal No. 56 of 1995. 

Jammu, 30th Phagan i 995. 

Suit for redemption of immoveable property—Value lor 
purposes of jurisdiction. 

Held, that, in a suit for redemption of immoveable 
property the value for purposes of jurisdiction is the amount 
U !V ^ 6 cour ^° b e the value of the mortgagee’s charge 

bedueKe LTtgaS. 1116 am ° Unt a,le S ed b y thc Pontiff to 
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Appeal against the order of District Judge, Jammu, dated 
24th Phagan 1994, 

Mr. Chaman Lai. 

Mr. Rup Chand Narnia. 

Judgment. 

The plaintiffs brought a suit for redemption of a mortgage 
on payment of the mortgage money amounting to Rs. 230. The 
trial court of Sub-Registrar, Jammu exercising powers of a 
M unsift of the second class held that the total amount of 
charge on the property was Rs. 569-2- and passed a decree in 
favour of the plaintiffs on payment of that amount. The 
plaintiffs preferred an appeal in the District Court and the 
learned District Judge held that the trial court was not com¬ 
petent to pass the decree. He accordingly accepted the appeal 
and directed that the plaint be returned for presentation in a 
court of competent jurisdiction. Mohammad Din defendant has 
now come in appeal to this court. 

It has been urged by the learned counsel for the appellant 
that the court below was not right in holding that the suit was 
beyond the pecuniary jurisdiction of the MunsifT, second 
class, Jammu. He submits that the principal amount of the 
mortgage should determine the jurisdiction of the court and 
not the total amount due on the mortgage. We are unable 
to agree with the contention of the learned counsel that in a 
suit for redemption it is the plaintiff’s valuation that fixes the 
jurisdiction of the court and not the amount which may be 
found due by the court. The Full Bench of the Lahore 
High Court in a case reported as A. I. R. 7926 Lah. 376 held 
that in a suit for the redemption of immoveable property the 
value for purposes of jurisdiction is the amount found by the 
court to be the value of the mortgagee’s charge on the property 
and not the amount alleged by the plaintiff to be due to the 
mortgagee. The lower court was, under the circumstances, 
correct in directing the return of the plaint. There is no 
substance in this appeal which is dismissed. 

Having regard to the circumstances of the case we would 
leave the parties to bear their own costs in this court. 

42 P. L R , J. & K, 63. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMlR. 

Before Mr . Justice Abdid Qayooin , K. B ., Chief Justice 

and Mr. Justice J. N. W azir. 

MHHAR SINGH versus AMAR NATH MAHAJAN. 

Civil Second Appeal No 29 of 1995. 

Jammu, 14th Phagan 1995. 

Mortgage—Mortgagee to show his intention oj holding 
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land adversely to mortgagor if in order to deprive him op the 
property. 

Held , that, in order to deprive the mortgagor of the pro¬ 
perty the mortgagee should clearly evince his intention of 
holding the land adversely to the mortgagor and must do some 
act as a manifestation of that intention to the knowledge of 
the mortgagor. Held , further, that the mortgagee is not entitled 
to alter the character of his original title nor can he rely on 
a possession adversely to the mortgagor to deprive him of his 
right to redeem the property. 

Appeal against the decree of District Judge, Jammu, dated 
24th Katik i 9 ^5. 

Mr. Char an Das Puri , Advocate. 

Mr. Harbans Bhagat , Advocate . 

Judgment. 

This second appeal arises out of a suit for possession of 
a house by redemption of the mortgage held thereon by the 
defendant Mehar Singh the appellant before us. The house 
was mortgaged in S. 1948 by one Hem Singh the predecessor 
in interest of the plaintiff. In the mortgage deed there was 
a recital that in case the mortgagor fails to redeem the house 
within six months he will be debarred from redeeming the 
house after the expiry of this period- The mortgagor filed 
a suit for redemption of the mortgaged house and obtained 
a decree on 30th Chet 195 2 for redemption of the house on 
payment of Rs. 326 to the mortgagee. The mortgagor did 
not execute the decree against the mortgagee. The plaintiff 
whose predecessor in interest was the original mortgagor filed 
another suit for redemption of the house in the year 1993. 
The defendant pleaded inter alia that the plaintiff had no locus 
standi to file a suit for redemption, that the mortgage deed 
executed by the original mortgagor was un-registered and there¬ 
fore not admissible in evidence, that the suit of the plaintiff 
was time-barred, that the defendant was holding the house 
in adverse possession to the plaintiff and that the defendant 
had spent nearly Rs. 4,000 on improvements of the house. 
The trial court after considering the evidence adduced by the 
parties found that the plaintiff’s suit was within time, that 
the plaintiff was competent to file the suit for redemption of 
the mortgaged house and was entitled to redemption on pay¬ 
ment of Rs. 488-7-6 to the defendant mortagee. A decree 
was made accordingly in favour of the plaintiff on appeal the 
District Judge upheld the decree of the trial court. The de¬ 
fendant has come up in further appeal to this court. 
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It is argued on behalf of the defendant appellant that 
the trial court did not strike proper issues in the case which 
has greatly prejudiced the appellant and that one of the issues 
which the trial court ought to have struck was “Whether the 
plaintiff had subsisting right to redeem the mortgage at the 
time the suit was brought’’ and the burden of proof of this 
issue ought to have been on the plaintiff. This contention 
of the learned counsel for the appellant is in our opinion 
untenable. The defendant put in an application in the trial 
court on 15th Chet 1993 for amendment of the issues and 

according to the prayer of the defendant the trial court 

struck the necessary issues. The defendant therefore cannot 
complain that issues struck by the trial court were not proper. 

It was next contended by the counsel for the appellant 
that his client was in adverse possession of the property for 
a period beyond 12 years and therefore he had acquired full 
right of ownership by prescription. According to the learned 
counsel there was a recital in the mortgage deed that if the 

mortgagor failed to redeem the property within six months he 

will be debarred from doing so after the expiry of that period 
and as the mortgagor did not redeem the property within 
time the possession of the mortgagee became adverse to the 
mortgagor. We do not see much force in this contention. 
Although there was recital in the mortgage deed that if the 
house remained un-redeemed for six months the mortgagor 
would not be competent to redeem it subsequently yet the 
mortgagor filed a suit for redemption and obtained a decree 
against the mortgagee in S. 1952. The mortgagee never took 
any objection that the right of the mortgagor to redeem the 
property had become extinguished and therefore the mortgagee 
was not competent to raise such objection after the suit was 
decreed. In order to deprive the mortgagor of the property 
the mortgagee should clearly evince his intention of holding 
the land adversely to the mortgagor and must do some act 
as a manifestation of that intention to the knowledge of the 
mortgagor In the present case the mortgagee had not done 
anything to manifest any intention of holding the property 
adversely to the mortgagor. The mortgagee therefore is not 
entitled to alter the character of his original title nor can 
he rely on a possession adversely to the mortgagor to deprive 
him of his right to redeem the property. In this view we 
are supported by a very recent authority of the Lahore High 
Court reported as 1937 Lahore 837 , in which it was held 
u Where a mortgagee’s conduct does not create belief in 
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mortgagor s mind of his holding land adversely, mortgagee 

cannot deprive mortgagor of his land and alter his title 
as such.” 

, ?! be ’earned counsel for the appellant further argued 
that, the ongmal mortgage deed being un registered was in- 
admissible m evidence and the plaintiff could not place any 
reliance on that mortgage deed. We do not see any force 
" th f ! S contention either. The original mortgagor filed a suit 

ia b s a |‘ S ° f . thls mortgage deed and obtained a decree 
in 5>. The right of the mortgagor to redeem the pro- 

sm> y n WaS never u questl ° ned by the mort gagee in the previous 
. "° r a °y objection was raised with regard to the ad- 

that S,b s!!/ m ° r,g ¥ e deed for want of registration in 

that suit. There is no doubt that so long as a right to redeem 

subsists more than one suit for redemption can be brought 

y . J th L n ?? rtgagor for redemption of the mortgaged propertv, 
vide 1934 P C. 205, but the finding arrived at in a previous 
suit as to the right to redeem the mortgaged property is con- 
™ a " d opiates a S res judicata in a subsequent suit vide 

L ^° re 425. In face of the finding in the previous 

from the mortgagee it does not lie in the mouth of the de- 
tendant mortgagee to say that he is no longer a mortgagee 
and the plaintiff s right to redeem has become extinguished 

that hi!? K W a S Urged by the counsel for the appellant 

house and the amount allowed by the courts below was not 

found1“ B ° th the courts have" concurrency 

found that the defendant is entitled to Rs. 488 for the im- 

reToTto d'ist ^ him ‘ We d ° not see a 'T sufficient 

reason to disturb this concurrent finding in second appeal. 

viewof rhl 16 fore 8 oln g masons we dismiss this appeal but in 
m U^^tirTrcrs in t^s ^rr^ ™ ^ 

m( Sfo^Mr <T h2F ] & KASHMIR. 

^TOTa 'pa^" Qayoont, K. B., Chief Justice. 

K AM versus STATE 
Criminal revision No. 74 of 1995 . 

r i J ammu > 12th Phagan 1995. 

?:? ced r e Code ' Section 476. 
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that an enquiry should be made is not fatal to the proceed¬ 
ings started under section 476 of the Code of Criminal 
Procedure. 

Revision against the order of Sub-Judge, Mirpur, dated 
20th Poll 1995. 

Mr. Harbans Bhagat. 

Government Advocate. 

The accused applicant instituted a suit for the recovery 
of Rs. 145 against one Jiwan in the court of Munsifl Mirpur. 
Two summonses were issued against Jiwan, the first on 21st 
Baisakli 1995 and the second on 1st Har 1995. There is a 
report on the back of the first summonses that the accused 
went with the process server and he pointed out a certain 
man as Jiwan. Subsequently on 28th Sawan 19^5 an ex- 
parte decree was passed against Jiwan. On 14th Bhadon 
1995 two minor sons of Jiwan made an application before 
the Munsiff* that their father Jiwan had died long before the 
institution of the suit and that a wrong decree had been 
passed against a dead person. After making preliminary en¬ 
quiry the Munsiff, Mirpur, ordered the prosecution of the 
accused under section 193 and 419 of the Ranbir Penal 
Code. Against this order the accused first appealed to the 
Sub Judge Mirpur but the appeal was dismissed. The 
accused has now filed a further revision application in this 
court. 

Two points have been urged in this revision application. 
The first is that the order of the Munsiff is defective as he 
did not record a specific finding to the effect that the pro¬ 
secution of the accused was expedient in the interests of justice 
and has cite:l certain rulings in support of this contention. 
The learned Government Advocate on the other hand 
contends that a proper enquiry has been made by the Munsiff 
and that the mere fact that a finding was not recorded in 
the exact words that the prosecution was expedient in the 
interests of justice does not make the proceedings defective, 
lie has in this connection referred to more recent rulings 
of certain British Indian High Courts which are as follows : 

1931 Patna 534 , 1936 Patna 762, 1937 Lahore 867, 1935 

Allahabad 608 and 1937 Sindh 193 . 

It was clearly held in 1936 Patna 162 that the absence 
of a finding by the court ordering prosecution that it is expe¬ 
dient in the interests of justice that an enquiry should be 
made is not fatal to the proceedings started under section 
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476 of the Code of Criminal Procedure. I fully agree with 
this view. 

The other point urged is that a complete enquiry was 

not made by the Munsiff in regard to these proceedings. 

I have examined the record and I do not think that his 

contention is tenable. A proper enquiry has been made and 

I do not think that any further enquiry is called for. 

In these circumstances I see no reason to interfere in the 

order of the lower courts. The revision application is 
dismissed. 


TT(rTT 42P.L R..J&K., 68. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Bejore Mr. Justice Abdul Qayoom , K. B., Chief Justice, 

and Mr. Justice K . L. Kichlu. 

HARI CHAND & others versus KAKA & others 

Civil Second Appeal No. 3 of 1995. 

Jammu, 3rd Phagan 1995. 

Adverse possession—Proof by a co-sharer. 

Held, that, the party who puts forward the plea of adverse 
possession must prove that his possession was open, notorious, 
exclusive and hostile. The mere fact that a party has not 
been obtaining rents and profits of the property in suit does 
not by itself establish a title by adverse possession in the co¬ 
sharer who has enjoyed such profits. 

. Appeal against the order of District Judge, Jammu, dated 
24th Baisakh 1995. 

Mr. B. L. Bhakhri. 

Mr. Chaman Lai. 

Judgment. 

* r tv nan a brought a suit for possession of 57 Kanals 
10 Marlas of land comprised in Khewat No 49 in Mouza 
unawar in the Tehsil of Bhimber. His allegation was that 
his lather Attar Singh was a co-sharer in the Khewat along 
wUh his brother Jawahir Singh, the ancestor of Kaka de¬ 
fendant and due to a fraud practised by Jawahir Singh the 
plaintiff s name as an heir and successor of Attar Singh was 

not entered in the record of rights. Subsequently, however, 

on his application by order of Hon’ble the Revenue Minsiter 

do "Tt W 4 aS r ln , cluded amon g the proprietors of Khewat No. 
Si de c fendant dld not admit that the plaintiff was the 

r«mrin^ ttar ^ lngh a . nd P ,ead ed that the land in dispute has 

deradec "tk a ? C ** ls ancestors possession for over four 

that C ,° Urt ° f Sub °rdinate Judge, Mirpur, held 

at defendant No. 1 was in adverse possession of the land 


and 
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and accordingly dismissed the suit. The plaintiff appealed 
to the District Court and the learned District Judge of Jammu, 
after further enquiry, held that the plaintiff was the son of 
Attar Singh. On the point of limitation, however, the learned 
District Judge upheld the finding of the trial court and dis¬ 
missed the appeal. The plaintiff has preferred a further 
appeal in this court. 

It has been urged by the learned counsel for the appellants 
that the courts below have erred in holding that the de¬ 
fendant was in adverse possession of the property in dispute. 
His contention is that the plaintiff, who was an infant at 
the time of Attar Singh’s death, was brought up by his sister 
in another village and subsequently went to live elsewhere 
as a Khatia Damad■ He further submits that his client 
occasionally used to go to Mouza Munawar to obtain share of 
his produce from his co-sharers. He, therefore, urges that 
the possession of the contesting defendants was not adverse 
to the plaintiff. We see a good deal of force in this 
contention. That the plaintiff was absent from the village as a 
Khana Damad is not denied. It is not disputed that an 
absentee co-sharer in a village community is entitled to recover 
possession of his original holding upon his return to the 
village irrespective of the period for which he has remained 
out of actual possession. It is thus clear that so long as 
limitation arising from adverse possession on the part of those 
in actual occupation of land may not have extinguished the 
pre-exisiting rights of an absentee he may still recover possess¬ 
ion irrespective of the period of his absence. In the present 
case the plaintiff has succeeded in proving that he is the son 
of Attar Singh, who admittedly was a co-sharer in the Khewat. 
By order of the competent authorities necessary entries in 
f ivour of the pi lintifT as heir and successor of Attar Singh, 
have already been made in the record of rights. He would, 
therefore, be entitled to succeed unless the defendant proves 
that he has been in the adverse possession of the land for a 
period exceeding twelve years. In such cases all that is 
necessary for the plaintiff to prove is his title in the property 
in suit. According to the finding of the lower appellate court 
also the plaintiff has succeeded in proving this. Now the 
only question for decision is whether the defendant has been 
able to establish his plea of adverse possession. The party 
who sets up the plea of adverse possession must prove that the 
possession was open, notorious, exclusive and hostile. All that 
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the defendant has proved in this case is that he has been in 
the enjoyment of the profits of the land for a considerable 
period. This alone, however, is not sufficient for establish¬ 
ing the plea of adverse possession. Simply because a party 
has not been in enjoyment of rents and profits of the property 
in suit does not per se establish a title by adverse possession 
in the co-sharer who has enjoyed such profits. The learned 
counsel for the respondents contends that according to the 
statement ot the plaintiff in a previous case he had come to 
know long ago that his name was not entered in the record 
of rights but he did not take any steps to have the necessary 
entries made in his favour. He, therefore, urges that the 
plaintiff was aware that the defendant was denying his title 
as a co-sharer in the Khewat. This contention, however, can¬ 
not prevail. For a co-sharer to succeed in the plea of adverse 
possession it is incumbent on him to prove that his possession 
was so visibly hostile and notorious and so apparently ex¬ 
clusive and adverse as to justify an inference of knowledge 
on the part of the cosharer sought to be ousted. The mere 
fact that according to the statement of the plaintiff he, when 
he was a boy of 10 or 12 years of age, came to know that his 
name was not entered among the proprietors of the Khewat 
while that of his uncle was entered therein is not sufficient 
to show that there was, within the knowledge of the plaintiff, 
any repudiation or denial by his uncle of his title in the land 
in dispute at present. The evidence to show adverse possession 
by a co-sharer must be much clearer than between strangers 
to the title and the hostile intent of the cosharer in possession 
must be shown to be of unequivocal conduct. In the present 
case this is clearly wanting. We are, therefore, of opinion 
that the defendant has not succeeded in discharging the 
onus which was on him. The finding of the court below can¬ 
not, under the circumstanses, be upheld. As the suit was 
dismissed on the point of limitation and no finding was given 
on the other issues the case will have to be remanded for the 
decision thereof. We accordingly accept the appeal. Set 
aside the order of the courts below and remand the case to 
the trial court with the direction that the other issues may be 
decided according to law. 

Costs shall abide the result. 
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HIGH COURT OF JUDICATURE! JAMMU & KASHMi R. 

Be)ere Mr. Justice Abdul Qayoom , K.B ., Chief Justice. 
BHAGAT RAM twsws STATE 
Criminal Second Appeal No. 57 of 1995. 

Jammu, 2nd Chet 1995. 

Ranbir Penal Code, Sections 363 and 376—Consent 
of a minor girl. 


Held , that, as the girl was not more than 13 years of age 
at the time when the occurrence took place, her consent 
even if it was given, was immaterial in the present case 

Appeal against the order of Sessions judge, Jammu, 
dated l 3th Magh 1995. 

Nemo for the appellants. 

Government Advocate. 


Judgment. 

This is a Jail appeal. The accused was convicted by 
the Sub Judge Magistrate, Kathua, under sections 363 and 376 
of the Ranbir Penal Code and sentenced to one year’s rigorous 
imprisonment and a fine of Rs. 10 for each offence. The 


sentences were to run concurrently. The convictions and the 
sentences for both the offences were upheld by the learned 
Sessions Judge Jammu on appeal. 

Mst. Giano who is stated to be a girl of about 13 years 
of age is the daughter of one Phoola. The accused who 
worked as a carpenter lived in the house of Phoola in Tehsil 
Basohli for a few months before the occurrence. The pro¬ 
secution story is that on 17th Bhadon 1995 the accused 
kidnapped the girl, brought her to Jammu and kept her in 
a house in Purani Mandi. According to the girl the accused 
committed rape with her on the way as well as in Jammu. 
On 2 st Bhadon 1995 the girl was recovered by Sub- 
Inspector Natha Singh from the house in Purani Mandi, and 
both the girl and the accused were brought to the Police 
Station. During the trial the accused admitted bringing the 
girl with him to Jammu and also having sexual intercourse 
with her but his plea was that all this was done with the girl’s 
consent. He, further, pleaded that the girl had been betrothed 
to him by Phoola but as Phula did not stick to his promise 
he brought the girl to Jammu at the girl’s own suggestion. 

The girl was medically examined and according to the 
evidence of the lady Doctor who examined her the girl was 
not more than 13 years at the time of the examination. 
There is also others evidence on the file to show that the girl 
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was not more than 13 years at the time when the occurrence 
took place. So there can be no doubt about the age of the 
girl. She was not more than 13 years of age at the time 
when the occurrence took place. So the consent of the girl, 
even if given, is immaterial in the present case. But it is 
clear from the evidence of Mst. Giano that she was not a 
a consenting party. Her statement before the Magistrate is 
very clear and she gives a clear account of the occurrence 
rom the beginning to the end. She stated how she was 
kidnapped by the accused when she had gone to bring water 
from a Bawli near her house and how she was threatened to 
death if she made any noise. The girl also stated how the 
accused misbehaved with her against her will on the way as 
well as in Jammu. 

From the evidence on the record both the offences have 
been fully established against the accused and the punish¬ 
ment as awarded is not excessive. The appeal is dismissed. 
The appellant shall be informed of this order in Jail. 


42 PL R J & K 72 

HIGH COURT OF JUDICATURE, JAMMU & KASHMR. 

e/ore Mr. Justice Abdul Qayoom, K. B., Chief Justice. 
STATE versus RAM CHAN D 

STATE versus SHIV RAM 

STATE versus SANA ULLAH 

Criminal Revisions Nos. 87, 88 and 89 of 1995. 

Jammu, 2nd Chet 95. 

Vehicles Regulation—Its violation most dangerous. 
Held, that, the acts complained of which infringed- the 
provisions of the Motor Vehicles Regulation are most dan¬ 
gerous for public safety and in cases of this nature adequate 
sentences should be awarded by the trying Magistrates. 

Revisions against the order of Additional District 
Magistrate, Jammu, dated 21st Maghar 1995. 

Government Advocate. 

Non-applicants in person. 

_ Judgment. 

Sln ,i h l accused persons Ram Chand, Shiv Ram and 

Additional TV f re , all J 0rry dnvers have been convicted by the 
the Motor V?E S V Magistrate, Jammu, under section 16 of 
the Motor Vehicles Regulation and while the first two were 

sentenced to a fin l ° 8* * * ach the third Sana UMah was 

have been filed on hoh if H 7 b ~ e tbree revision applications 

ment of tho iont beha ’ f ‘he Government for the enhance¬ 
ment of the sentences of the accused persons. As the facts 


Vol. XL11 — 1940.J 


Jammu and Kashmir. 


73 


of all the three revision applications are practically the same 
this judgment will govern the decision of all the three of them. 

Ram Chand accused was found carrying 12 extra passen¬ 
gers in his lorry between Udhampur and Jammu on the night 
of 20th Maghar 1995 and on the same date Shiv Ram had 
his lorry over-laden by 25 maunds and Sana Ullah accused 
was found carrying six extra passengers in his lorry. The 
accused persons are present and they admit their guilt. These 
violations of Motor Vehicles Regulation are most dangerous 
for public safety and in cases of this nature adequate senten¬ 
ces should be awarded by the trying Magistrates. There 
can be no doubt that in the present cases the sentences 
awarded are ridiculously inadequate and such inadequate 
sentences can have no deterrent effect. I, therefore, accept 
these applications for revision and enhance the sentences of 
Ram Chand and Shiv Ram to a fine of Rs. 25 (Twenty five) 
each and in the case of Sana Ullah to Rs. 20 (Twenty). A 

copy of this order shall be placed on the other two revision 
files. 


42 P L R J & K 73 

HIGH COURT OF JUDICATURE,’JAMMU & KASHMIR. 

Before Mr. Justice Abdul fjayoom , K. B ., Chief Justice. 

DINA NATH versus KARAM DIN 
Criminal Reference No. 34 of 1995. 

Jammu, 3rd Chet 1995. 

Code of Criminal Procedure , Section 250 —Pay- 

ment ot compensation to the accused. 

Held , that, according to section 250 of the Code of Cri¬ 
minal Procedure the Magistrate should first call upon the 
complainant to show cause why he should not pay compen¬ 
sation to the accused and if after considering the explanation 
given by the complainant the Magistrate is satisfied that 
the application was false and either frivolous or vex¬ 
atious he may direct the grant of compensation to the 
accused. 

Reference made by the Additional Sessions Judge, Mir- 
pur, dated 28th Magh 1995. 

Mr. Janak Lai, for the applicant. 

Non-applicant in person. 

Government Advocate. 

Judgment. 

The complainant filed a complaint under section 406 
of the Ranbir Penal Code in the court of the Munsiff Magis¬ 
trate, Rampur Rajouri. During the trial the complainant 
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made an application on 4th Sawan 1995 for the withdrawal 
of the complaint on the ground that his witness had been won 
over by the accused. Upon that the Magistrate discharged 
the accused and ordered the complainant to pay a compen¬ 
sation of Rs. 50 to the accused under section 250 of the Code 
of Criminal Procedure. On a revision application being filed 
by the complainant against the order of grant of compensation 
the learned Additional Sessions Judge, Mirpur has made this 
reference recommending that the order of grant of compen¬ 
sation is defective and should be set aside. 

I have heard the applicant’s counsel, the non-applicant 
and the Government Advocate and also examined the record. 
The learned Government Advocate frankly admits that the 
order passed by the Magistrate regarding grant of compen¬ 
sation is irregular and should be set aside. On examining 
the record it appears that the procedure adopted by the 
trial Magistrate was clearly irregular. The Magistrate record¬ 
ed in the very order of discharge that the complaint as made 
by the complainant was false and vexatious. According to 
section 2^0 of the Code of Criminal Procedure, the Magistrate 
should first call upon the complainant to show cause why he 
should not pay compensation to the accused and then he 
should record and consider any cause which the complain¬ 
ant may show and if after considering the explanation given 
by the complainant the Magistrate is satisfied that the appli¬ 
cation was false and either frivolous or vexatious he may 
direct the grant of compensation to the accused. But in the 
present case the Magistrate recorded his finding that the 
complaint was false and vexatious before the complainant was 
called upon to show cause and before the explanation given 
by him was considered by the Magistrate. So the procedure 
adopted by the Magistrate was clearly irregular. Besides 
the finding of the Magistrate that the complaint was false and 
vexatious is not based upon any evidence on the record, and 
has been given in a very arbitrary manner. The mere fact 
that the complainant wanted to withdraw the complaint did 
not by itself prove that the complaint was false and vexatious. 

a jj . 686 circumstance 8 I accept the reference made by 
the Additional Sessions Judge, Mirpur and set aside the order 
regarding grant of compensation to the accused. The Magis¬ 
trate, Thakur Durga Singh shall be warned and he shall be 
directed to act in accordance with the provisions of law in 
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HIGH COURT OFJUDICATURE,'JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayooin , K. B ., Chief Justice. 

ABDULA t^rsws STATE 

Criminal 2nd Appeal No. 59 of 1995. 

Jammu, 5th Chet 1995. 

Joint trial of two accused — The evidence of a witness if 
believed against one and not believed against the other. 

Held , that, in a joint trial of two accused persons of the 
same offence if the evidence of a witness is not believed by 
the court as against one of the accused who is acquitted it 
should not ordinarily be believed as against the other. 

Appeal against the order of Sessions Judge, Jammu, dated 
26th Magh 1995. 

Messrs. Abdul Qadir and Ghulam Ghous. 

Government Advocate. 

Judgment. 

The accused has been convicted by the Sub Judge 
Magistrate, Udhampur, under sections 395/149 of the Ranbir 
I enal Code and sentenced to three and a half years rigorous 
imprisonment and a fine of Rs. 10. The accused first 
appealed to the Sessions Judge, Jammu but the appeal was 
dismissed. He has now filed a further appeal in this court. 

The prosecution story is that on the night of 2nd Katik 
1995 a dacoity was committed in the house of one Sukh Dyal 
in village Wagan Tehsil Ramban and that during the course 
of the dacoity injuries were caused to Sukh Dyal and his 
wife Dropti. Three persons were challaned by the Police, 
under section 397 of the Ranbir Penal Code—Ghulab Shah, 
Nawab Shah^and the present appellant Abdulla. Ghulab Shah 
and Nawab Shah were acquitted by the trial Magistrate and 
the present appellant was convicted and sentenced as stated 
above. 

The appellant’s learned counsel does not deny that a 
dacoity or robbery took place in the house of Sukh Dayal on 
the night of 2nd Katik 1995 but he submits that as it was a 
dark night the complainant could not identify the real culprits 
And that the present appellant was wrongly involved out of 
sheer malice. He submits that while the occurrence took 
place on the night of 2nd Katik no report was made to the 
local Police until 6th Katik and that this intervening period 
was utilized by the complainant in concocting a false story 
against his enemies. It is stated that the complainant was 
not well disposed towards the appellant as he thought that the 
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appellant instigated his wife to leave him. It. is further sub¬ 
mitted that Chamalwas and Wagan are two different villages 
and while the accused appellant is a resident of Chamalwas 
the residence of the accused is shown in first information 
re P° rt as Wagan. It is submitted that the complainant him¬ 
self lived in village Wagan and he knew everybody in that 
village and that the very fact that a wrong description in 
regard to the residence of the accused was given in the first 
information report makes the whole case very doubtful 
against the accused. I have examined the first information 
report and it is true that in that report the residence of the 
present accused is shown as Wagan. The learned Govern¬ 
ment Advocate has not been able to explain as to how this 
mistake was made when the accused really belongs to 
Chamalwas. 

The other point urged by the appellant’s counsel is that 
the complainant definitely identified the other accused Ghulab 
Shah as one of the dacoits but that his statement was found 
false and disbelieved by the trial Magistrate and on that 
ground he ought to have been acquitted. It is urged that when 
the complainant’s statement in regard to Ghulab Shah has been 

u i j, the statement in to the present appellant 

should also have been disbelieved and in support of this con¬ 
tention he refers to 1935 P. L. R. 756 and 1934 Oudh 286. It 
has been held in 1934 Oudh 286 that in joint trial of two 
accused persons of the same offence if the evidence of a wit¬ 
ness is not believed by the court as against one of the accused 

who is acquitted there is no reason why it should he believed 

as against the. other. The learned Government Advocate has 
not been able to give any convincing reasons as to why the 
h °S'" an | s ,. statement in regard to the present appellant 
r , , , e beheved when his definite statement in regard to 
, .lab bhah who has been acquitted has been found to be 


is rhJ?hV ^ P U / g c d the appellant’s learned counsel 

taeie 77^ f . Sa , ld to haVe been made from a nalla is very 
vague and unsatisfactory and when the evidence of these 

peSo e ns e Ghufh b Sb n h dlSb ^ el M Ved in re e ard to other accused 
not be beltveS and Nawab Shah that evidence should 

amined the el H ^ u the present accused - 1 have ex- 
cE d tbe rH " Tl 6 ° f 7^ tW ° witnes8 « and in the con- 

definitelv stated tv, f' S statement Samdu prosecution witness 
dettn.tely stated that no recovery was made by the accused 
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persons in his presence and that the Police had made a wrong 
repoit that the recovery was made in his presence. The evi¬ 
dence ot Abdul Rehman is also of a very vague nature and is 
not sufficient to convict the accused. 

After carefully examining the record I do not think that 
the case is free from doubt so far as the present appellant is 
concerned. It appears from the first infQrmatipn report and 
also from the evidence of Mst. Dropti that the present appell¬ 
ant was suspected of advising Mst. Dropti to leave her hus¬ 
band and to go away elsewhere and this indicates that the 
complainant was not well disposed towards the present appell¬ 
ant. It is also clear from the record that the complainant did 
not disclose the true facts and exaggerated the version of the 
affair. The complainant positively stated that Ghulab Shah 
was one of the persons who took part in the dacoity but his 
statement was found to be false. Similarly the complainant 
stated that the injury to his foot was caused by the dacoits but 
this statement was also found to be false by the trial Magistrate. 
The prosecution witness Mst. Farzooni stated that the injury 
to Sukhdyal’s foot had been received two days before the 
dacoity and this version of Mst. Farzooni has been found to 
be correct by the trial Magistrate. The evidence regarding 
recoveries from the present accused is also of a very unsatis¬ 
factory nature. In these circumstances I do not think that 
the case against the present accused is free from doubt and 
the accused is entitled to receive the benefit of doubt. I 
therefore accept this appeal and setting aside the appellant’s 
conviction acquit him. The accused appellant shall be 
forthwith released and the fine, if paid, shall be refunded to him. 


42 P I. R J & K 77 

HIGH COURT OF JUDICATURE,’jAMMU & KASHMIR. 

Before Mr. Justice Abdul Qaxoom, K. B , Chief Justice, 

Mr. Justice K. L. Kichlu and Mr. Justice J. N. Wazir. 

Criminal Miscellaneous Nos. 1, 2 and 3 of 1995. 

Jammu, 19th Chet 1995. 

Section 188 Ranbir Penal Code—Legal practitioners 
duty to respect law and to get it respected. 

Held, that, the disobedience of an order promulgated by 
a public servant lawfully empowered to promulgate such order 
is covered by the section 188 of the Ranbir Penal Code and it 
cannot be seriously argued that the action of a person who 
defied the order of a public servant lawfully empowered to 
promulgate such order according to specific provision of law 
does not amount to defiance of law. 



78 


The Punjab Law Reporter. [Vol. XLI—1940. 


_ » 

Held, further, that the legal practitioners are officers of the 
court and it is their clear duty to respect law themselves and 
to get it respected by others. It should always be remembered 
that those who live by the law should keep the law. 

Rules issued under the provisions of Clause 19 (b) of the 
Constitution of the High Court against 

Pandit Jia Lai Kilam Vakil, Srinagar, 

Ch. Ghulam Abbas, Vakil High Court, Jammu, and 

Kh. Ghulam Mohd Sadiq, Vakil, Srinagar. 

Government Advocate. 

Messrs. Jia Lai Kilam, Ghulam Abbas and Ghulam Mohd 
Sadiq. 

Mr. Harbans Bhagat, amicus curiae. 

Judgment. 

The respondents Pt. Jia Lai Kilam, Ch. Ghulam Abbas 
and Kh. Ghulam Mohd. Sadiq who are legal practitioners were 
convicted under section 188 of the Ranbir Penal Code and 
sentenced to various terms of imprisonment. After the con¬ 
victions notices were issued to them under clause 19 (b) of the 
Constitution of the High Court to show cause as to why they 
should not be dealt with under the disciplinary jurisdiction of 
the High Court. The respondents appeared before us. Mr. 
Harbans Bhagat also appeared as amicus curiae on behalf 
of the Bar Association Jammu. 

On 11th Bhadon 1995 corresponding to 26th August 1938, 
the District Magistrate Kashmir promulgated an order under 
section 144 of the Code of Criminal Procedure and by that 
order prohibited the taking out of processions and of holding 
of public meetings of a political nature within the limits of 
Srinagar Municipality fora period of one month. On 15th 
Bhadon \995 i. e. 3Jth August 1938 Pt. Jia Lai Kilam led 
a procession in the town of Srinagar in defiance of the order 
of the District Magistrate referred to above and was convicted 
under section 188 and sentenced to six months rigorous im¬ 
prisonment and a fine of Rs. 10. Ch. Ghulam Abbas also 
defied the order of the District Magistrate and on 27th Bhadon 
t. e. 11th September 1938 he delivered a speech in a political 
meeting in Khanqah-i-Moula Srinagar. He was also convicted 
under section .88 and sentenced to five months rigorous im¬ 
prisonment and a fine of Rs. 125. Kh. Ghulam Mohd Sadiq 
attended a political meeting in Srinagar on 14th Bhadon 1995 
i. e> 29th August 1938 in defiance of the District Magistrate’s 
order and delivered a speech. He was also convicted under 

section 188 and sentenced to six months rigorous imprisonment 
and a fine of Rs. 25. • 
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The learned Government Advocate submitted that as 
Vakils of this Court it was the duty of the respondents to 
respect and maintain law but as they have deliberately defied 
the law they have rendered themselves liable to be dealt 
with under the disciplinary jurisdiction of this Court and that 
suitable action should be taken against them. In support of 
this submission the learned Government Advocate has cited 
the following rulings of the British Indian High Courts : — 

44 Bombay 418, 1924 Madras 129 (Full Bench), 1924 
Madras 419 (Full Bench), 1923 Patna 185, 1933 Calcutta 731, 
1934 Lahore 251 and 1935 Bombay 1. 

Pt. Jia Lai Kilam addressed the Court on his own behalf 
as well as on behalf of the other respondents. Mr. Kilam 
admitted at the very outset that in these proceedings he was 
precluded from challenging the validity of the convictions re¬ 
corded against him and the other respondents. Pt. Jia Lai 
Kilam’s first submission was that the order of the District 
Magistrate Kashmir dated 11th Bhadon 1995 did not amount 
to law and if the respondents, on purely conscientious grounds, 
acted contrary to that order they should not be considered to 
have defied any law of the land. This contention is ab¬ 
solutely untenable. The order dated 11th Bhadon 1995 was 
issued by the District Magistrate Kashmir under a specific 
provision of law and reasons for issuing that order were men¬ 
tioned in the order itself- The District Magistrate was clear¬ 
ly empowered to issue and promulgate that order. Now the 
disobedience of an order promulgated by a public servant 
lawfully empowered to promulgate such order is covered by 
section 188 of the Ranbir Penal Code and it cannot be serious¬ 
ly argued that the action of a person who defied the order of 
a public servant lawfully empowered to promulgate such order 
according to specific provisions of law does not amount to 
defiance of law. 

Mr- Kilam further submitted that he and the other res¬ 
pondents disobeyed the order of the District Magistrate purely 
on conscientious grounds and that for that action of theirs 
they have already been punished. He added that they never 
intended to defy the law nor have they any intention of defy¬ 
ing any law in the future. He further submitted that the 
respondents had not been guilty of any professional misconduct 
or misbehaviour and as they were always ready to respect and 
maintain law no further disciplinary action was called for in 
regard to them. h4r. Ghulam Abbas and Mr. Ghulam Mohd 
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^ ad *9 ful] y associated themselves with the submissions made 
by Mr. Jia Lai Kilam. 

, u ^^rbans Bhagat who appeared as amicus curiae on 
behalf of the Jammu Bar Association started by saying that 
r. Jia Lai Kilam had made no speech in defiance of the 
order of the District Magistrate Kashmir dated 11th Bhadon 
an ,d s< ? 8 bould not have been convicted. It was point¬ 
ed out to him that it was not open to him in these proceedings 
to challenge the validity of the convictions and so that point 
could not be raised by him. It was further pointed out to him 
that leading of political processions was also prohibited by 
the District Magistrate’s order and that Mr Jia Lai Kilam was 
actually found leading a political procession on 15th Bhadon 
1995. In regard to the case of Mr. Ghulam Abbas, Mr. 
Harbans Bhagat read out the entire speech which yyas made 
by him in Srinagar on 27th Bhadon 1995. Mr. Harbans Bha¬ 
gat submitted that Mr. Ghulam Abbas strongly exhorted the 
audience to remain non-violent and to do absolutely nothing 
which might endanger public peace and that although he 
might have been convicted for making that speech purely on 
technical grounds no further disciplinary action should be 
taken against him for making a speech of that kind. Mr. Har¬ 
bans Bhagat submitted in the end that the respondents had 

done nothing which migb.t disqualify them to continue on the 
rolls of this Court. 


We have carefully considered the matter. We do not 
want to interfere with anybody’s political views but we want 

. oni J' e u Perfectly clear that legal practitioners whose duty 
l is to help in the enforcement of law cannot be permitted 
^ • themselves. Legal practitioners are officers 

° j e cour t an d it is their clear duty to respect law themselves 

and to get it respected by others. It has been held in 1934 
Lahore 251 that legal practitioners are parts of the machinery 
provi ed for the maintenance of the order and enforcement of 

,v e • .?* and and that it is therefore inconsistent with 
their ties as legal practitioners to incite others to break the 
law which it is the duty of the courts to administer. The 
same view wa$ taken in 1924 Madras 129. 

on A pi 1 ? 1 !f rly lt haS ^ ee , n k eld in 44 Bombay 418 that Advocates 
r apn . vlle S ed class enrolled not only for the pur- 
• :. ^nng assistance to the courts in the admi nistration 

thev are enHtl^ S ?n K g ,v f" S professional advice, for which 
whn rpnnirp fk • ° be paid, to those members of the public 
who require their services. Their position, training and 
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practice give them immense influence with the public and 
their example must necessarily have a much greater effect 
whether for good or for evil than the example of those who do 
not occupy this privileged position. It should always be 
remembered that those who live by the law should keep the 
law. In the present case we do not think that the respondents 
behaved in a manner consistent with their position as legal 
practitioners. But in view of the statements made before us 
that the respondents will respect the law in future and will do 
nothing which might clash with their duties as legal practition¬ 
ers we do not propose to take a severe action in regard to 
them. We express our strong disapproval in regard to their 
conduct and give them a warning against this sort of conduct 
in future. We expect that this warning will have the 
desired aflect. No further action shall be taken in these 
proceedings. 


42 P. L. R, J. & K. t 81. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayooni. K. B ., Chief Justice , 

and Mr. Justice J. N. Wazir. 

I M A M- U L-1) IN versus C H H A J U 

Civil First Appeal No. 81 of 1095. 

Jammu, 6th Baisakh , 1996. 

/nsolvency application—Grounds for dismissal. 

Held , that, the mere fact that a part of the properry be¬ 
longing to a person seeking to be declared an insolvent was 
not disclosed by him, would not by itself constitute a ground 
for rejecting his application while it is proved that he has 
been guilty of an act of bad faith. 

Appeal against the order of District Judge, Jammu, dated 

24th Sawan 1^95. 

Mr. Chaman Lai. 

Mr. Girdhari Lai. 

JUDGM ENT. 

The applicant applied to be declared an insolvent but his 
application was dismissed by the learned District Judge, 
Jammu. This is an appeal against the order. 

It is submitted by the applicant’s learned counsel that the 
applicant has no means to pay oil his debts and that as he 
has not been guilty of any act of bad faith his application 
should not have been dismissed by the lower 'court. It is 
further submitted that if any part of the property was not dis¬ 
closed by the applicant that fact by itself should not be 
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dCe n G u tG be sufficient for the dismissal of the application 
as all the property belonging to the applicant can, on his being 

aeclared an insolvent, be taken overby the Receiver for the 
ene t of the creditors. In support of this contention the 
learned counsel has referred to judgments of this court in 
civi appeal No. 26 of 198J Hari Saran versus Dukan Nand 
Kam, civil appeal No. 20 of 1991, Labhuram versus Janki 
p ass and civil appeal No. 42 of 1991 Jamiat Singh versus 
rYem Nath Shah. The counsel on the other side has not 
been able to meet satisfactorily the points urged by the 
appellant’s counsel. We have examined the record and we 
do not think that sufficient grounds existed for rejecting the 
application. We therefore accept this appeal and adjudicate 
the applicant to be an insolvent. A copy of this order shall be 
sent to the learned District Judge Jammu and he shall be direct¬ 
ed to take further action in the case according to law. The 
question of the appointment of a Receiver shall also be deter¬ 
mined by the learned District Judge. No crder as to costs in 
this court. 


42 P L R J & K 82 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR 

Abdul Qayoom, K.B., Chief Justice. 
Mst. BARKAT BIBI, versus MOHAMMAD DIN 
accused-applicant, complainant— 

Non-applicant. 

Criminal Reference No. 40 of 1995. 

Jammu, 8th Baisakh 1996. 

Ranbir Penal Code, Section 498. 

Held, that, a woman who is enticed away by another 

person cannot be charged under section 498 of Ranbir Penal 

Vjoae but only be charged for abetment under section 498/109, 
Kanbir Penal Code. 

Mr. Ram L.al A nand. 

Mr. Ghulam Abas. 

Government Advocate. 

Judgment. 

Ientic1n?T Plllint U " d6r SeCti0n 498 of the Ranbir p enal Code 
Sade aLn^ m A" al ' ntent a married woman) was 

Barkat^Rihi on ® ^ oh d 19,0 and of abetment against Mst. 
accused MohM n complainants allegation was that the 

BarkatBVw IS"/ u away his wife Barkat Bibi and that 
M , Tf i\t abett:ed ,n the commission of the oflence The 

accused ^ ag, * trate Ranbirsinghp u ra , discharged Moh’d Din 
accused but framed a charge under section 498 against Mst. 
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Barkat Bibi. On a revision application being filed the 
Sessions Judge Jammu has made this reference recommending 
that the charge under section 498, against Barkat Bibi be 
cancelled and the proceedings against her be quashed. 

I have heard the learned counsel for the parties and 
examined the record. The action taken by the MunsifT 
Magistrate is clearly irregular and betrays his ignorance of 
law and procedure. In the first place the Magistrate ought to 
have known that a woman who is said to have been enticed 
away by another person cannot be charged under section 
498 of Ranbir Penal Code and can only be charged for 
abetment under section 498 109. The Magistrate explained 
his action by saying that he really intended to proceed 
against Mst. Barkat Bibi under section 494 of the Ranbir Penal 
Code and that it was through a mistake that the charge was 
framed under section 498. But this explanation does not 
improve the Magistrate’s position. The Magistrate perhaps 
did not realise and that he was not empowered to try an 
offence under section 494 of the Ranbir Penal Code and also 
that there was no complaint under section 494 pending before 
him. 

In these circumstances the view taken by the learned 
Sessions Judge is correct and l accept his recommendation. 
The charge under section 498 of Ranbir Penal Code framed 
against Mst. Barkat Bibi is hereby cancelled and the pro¬ 
ceedings against her are quashed. If the complainant wants 
to take action against Mst. Barkat Bibi under section 494 of 
the Ranbir Penal Code he will have to hie a new compaint 
against her. A copy of this order shall be sent to the Sessions 
Judge Jammu and a separate warning shall be administered 
by the Registrar of the High Court to the Munsiff Magistrate 
who shall be directed to act according to the provisions of 
Law in future. 

42 P. L. R , J & K. 83. 

HIGH COURT OFJUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B., Chief Justice. 

JAG AT RAM versus STATE 

RAM DITTA versus STATE. 

Criminal Second Appeals Nos. 73 and 77 of 1995. 

Jammu, 15th Baisakh 1996. 

Ranbir Penal Code , section 363—Consent of a minor. 

Held, that, the question of any consent on the part of a 
minor girl does not arise as a minor’s consent is immaterial. 
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7th Chet Tg^ a J’ a 1 " S1 the order of Sessions Judge, Jammu, dated 

Mr. N. D. Murad. 

Government Advocate. 

Judgment. 

ronv I Vf he ^ a k CCU f ed c P L r ^ 0ns Jagat Ram and Ram Ditta were 
con vi cted by the Sub Divisional Magistrate Reasi under section 

o the Ranbir Penal Code and sentenced to three years 

rigorous imprisonment and a fine of Rs. 50 each. On appeal 

tie learned Sessions Judge Jammu altered the conviction of 

p pn ^ C r ue , d Persons to one under section 363 of the Ranbir 

t enai <~ode and sentenced them to six months rigorous im- 

haveno ent fit n 4 dne of Rs - 50 each - The accused persons 
have now filed two separate appeals in this court. As the 

tacts ot the case are the same this judgment will govern the 
decision of both the appeals. 

Mst Ishri is the daughter of Mst. Sukhmon. Jagat Ram 
accused is the brother-in-law of Mst. Ishri. The prosecution 
story is that on the evening of 28th Cliet 1993 the accused 
persons kidnapped Mst. Ishri from her mother’s house and 
the girl was taken first to village Arnas and then to Bijepur 
and after that brought to Jammu. While at Jammu the girl 
made an application to the Additional District Magistrate 

Ram Ditta accused. 

even^Tv, WaS , paSS6d on the application and the same 
evening the girl was married to Ram Ditta in the Arya Samaj 

staved' ^ fter marriage the girl and Ram Ditti 

stajed in Jammu for a few days and when they were 

fTmav benm ^ were cau S ht b 7 the p °hce at Katra. 

ha d ma de a report to the local Police ab ,ut the disappearance 

tL h m ^ l3hn fromher hou se and in that report 
the names of both the accused persons were mentioned In 

that report the girl Mst. Ishri was described as a minor and 

her age was stated to be about 14 years. 

counse/tha^thf 1 *y* submit ted by the appellants’ learned 
badcharanfer la MsL Suk hmon is woman of 

never Hved with E a h K Ugh u he WaS married to one Ni halu she . 
Sress ofone R^ o Ut u haS admit tedly been living as the 

so the evidence of w't ctAaf 0 and bear ' n b r him children and 
It is further snh 'U V ,p uk hmon should not be relied upon. 

by the accused^ tCd a ffenCe has been committed 

daughte^IshH to! MSL Sukhmon wanted to sell her 

c n old man Sarban Lamberdar who had 
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already got two wives and a number of children and grand 
children and that this plan on the part of Mst. Sukhmon was 
resented by the girl Mst. Ishri and so to avoid her forced 
marriage with an old man she herself sought the protection of 
her brother-in-law Jagat Ram and of Ramditta to whom she 
had already been engaged. The learned .counsel laid great 
emphasis on the point that the girl was not taken from Mst. 
Sukhmon’s house by the accused persons but that the girl 
went by herself to village Arnas to seek the protection of the 
accused persons. In this connection the learned counsel 
referred to the statement of the girl Mst. Ishri recorded on 
1 1th Baisakli 199*1 under section i64 of the Code of Criminal 
Procedure. It was pointed out to the learned counsel 
that this statement was not of much value as it was 
recorded while the girl was still under the influence of the 
accused persons. Besides this statement was subsequently 
completely retracted by the girl in her subsequent statements. 
Besides the plea that the girl went to village Arnas by herself 
is negatived by the clear evidence of Shibu and Ferozdin 
witnesses. Both these witnesses saw the girl Mst. Ishri 
going along with Jagat Ram and Ram Ditta accused on 
the evening of 28th Chet 1993 soon after the girl’s disappear¬ 
ance from her mother’s house. The learned counsel then 
urged that even if the girl went with the accused persons no 
offence has been committed by the accused as the girl was a 
consenting party in going with the accused persons. But if 
it is found that the girl was a minor at the time of the occurrence 
her consent would be absolutely immaterial. 

The learned counsel then submitted that the girl was 

• 

not a minor at the time of the occurrence but she was major as 
she was more than 18 years at that time. In this connection 
Mr. Murad referred to the evidence of certain male Doctors 
who were of the opinion that the girl was above IS years ot 
age. But the lady Doctor who twice examined the girl was 
definitely of the opinion that she was about 14 or 15 yeais 
of age. Besides the evidence of Lady Doctor in regard to the 
girl’s age is supported by the other evidence which exists 
on the file on this point. A copy of the girl s birth 
entry was produced and according to that entry the gul 
was born on 24th Baisakh 1979. This birth entry was piovcd 
by the evidence of Sohnun Chowkidar. According to this entry 
the girl was between 14 and 15 years of age at the time of the 
occurrence. From the evidence of Mst. Sukhmon and Baldev 
it also appears that the girl was between 14 and 15 years 
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of age at the time of the occurrence. In these circumstances 
1 think that the learned Sessions Judge was justified in 
declaring the girl to be a minor at the time of the occurrence 
and when the girl has been declared to be minor the question 
of any consent on her part does not arise as a minor's 
consent is immaterial. From the evidence on the record the 
offence of kidnapping from lawful guardianship has been fully 
established against the accused persons and they have been 
rightly convicted by the lower appellate court. 

The question of sentence has been carefully considered 
by me After considering all the circumstances of this case I 
think that the substantive sentence of imprisonment already 
undergone Ly the accused persons will meet the ends of 
justice. I therefore reduce the substantive sentence of both the 
accused persons Jagat Ram and Ram Ditta to that already 
undergone. The sentence of fine of Rs. 50 is maintained in 
the case of both the accused persons. The appeals are 
accepted to the extent indicated above. A copy of this 
order shall be sent to the Superintendent Jail, Jammu. 


42 P L R J & K 86 

HIGH COURT OF JUDICATURE,’JAMMU & KASHMIR. 

Be/ore Mr. Justice Abdul Qayoom, K. B., Chief Justice , 

and Mr Justice J. N. XVazir. 

HABIB ULLAH versus STATE. 

Criminal First Appeal No. 35 of 1935. 

Jammu, 16th Baisakh 1996. 

Sections 302 and 304 parti of the Ranbir Penal Code— 
Question of premeditation on the part of the accused. 

Held* that, there was no evidence of any premeditation 
on the part of accused and the accused acted on sudden 
impulse and in the heat of the moment the accused should be 

convicted under section 304 Part I and not under section 302 
of the Ranbir Penal Code. 

of Sessi °ns Judge, Kashmir, 

dated 25th Phagan 1995. 

Mr. Ghulam Ghous , amicus curiae , for the appellant. 
Government Advocate. 

_ Judgment. 

Kashmir ac ^ used has been convicted by the Sessions Judge 
entered rod 302 of ‘he Ranbir Penal Code and 

the l Mahfrf? d R h 1 j ubjec m t0 confirm ation by His Highness 

tion and thfsFntnee"' ^ ‘ S 3PPeaI 3gainSt the COnvi(> 
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Mst. Sahibi was the widow of one Abdul Kazak. She had 
six children by her first husband. After having remained 
widow for about 5 years Mst. Sahibi married the present 
accused in Baisakh 1995. It is stated that at the time of 
marriage the accused gave an undertaking that for four years 
after the marriage Mst. Sahibi would be allowed to live in 
her former husband’s house and that after four years she 
would go to the house of the accused. The accused also 
stayed with Mst. Sahibi in Abdul Razak’s house but it is 
alleged that after a month of the marriage the accused wanted 
to take Mst. Sahibi to his own house but Mst. Sahibi did not 
agree to that. Mst. Sahibi lived in the upper story of the 
house while her sister-in-law Mst. Ashmi lived in the lower 
story. The prosecution version is that in the latter por¬ 
tion of the night between 27th and 28th Har 1^92 Mst. Ashmi 
heard some noise from the room where Mst. Sahibi and her 
husband slept and on hearing that noise she raised an alarm 
and called the neighbours P. W. 6 Zamanlon and P. W. 7 
Abdul Karim. Both these witnesses rushed to the spot and 
on going to Mst. Sahibi’s room they found the accused sitting 
over Mst. Sahibi and when they removed the accused from 
Mst. Sahibi they found that she had died. The Police 
station Titwal is about 8 miles from the scene of the occurrence 
and report was made at the Police station at 12 noon on 
28th Har 1995. This report was given by Yasin, brother of 
Mst. Sahibi and Mangta Lambardar. The post mortem exami¬ 
nation was performed on 29th Har 1995 and 8 injuries were 
found on the body and in the opinion of the medical officer 
who conducted the post mortem examination the death of the 
deceased was due to asplyxia due to strangulation and throt- 
ling of the neck. The accused pleaded alibi. 

The appellant’s learned counsel submitted that even if 
the presecution version was fully believed the offence does 
not amount to murder under section 302 but amounted to 
grievous hurt under section 325 or culpable homicide not 
amounting to murder under section 304 of the Ranbir Penal 
Code. The learned counsel urged that there was no premedi¬ 
tation on the part of the accused to kill his wife as there 
was no quarrel between the husband and the wife either on 
the proceeding day or in the night before they went 
to sleep. The learned counsel submitted that it appeared 
from the evidence of the boy Majid who happened to be in the 
same room in which Mst. Sahibi slept that there was a sudden 
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quarrel between the husband and the wife and that on same 
sudden provocation being given to the husband by the wife 
fhe accused acted in the sudden heat of the moment without 
any premeditation on his part. It was further submitted 
that the accused never intended to kill his wife but that 
he only wanted to give her a beating. In support of the 
contention that in the circumstances of this case the offence 
did not amount to murder the learned counsel referred us to 
the following rulings of the Lahore High Court:— 

1931 Lahore 189, 

1929 Lahore 863, and 
1933 Lahore 883. 

We have .examined these rulings. In 1931 Lahore 189 the 
accused strangled the deceased by his turban. No previous 
enmity was found but the attack was found to be sudden and 
unpremeditated. The accused was held to be guilty under 
section 304 and not under section 302. 

We have carefully examined the record and considered 
all the circumstances of the case. From the evidence on the 
record we are not fully satisfied that the offence in this 
case amounts to murder. There is absolutely no evidence of 

on the part of the accused. On the other 
hand it appears, from the evidence that there was a sudden 
quarrel and that the accused acted on a sudden impulse in 
the heat of the moment. The little boy Majid who happened 
o e m the room at the time could not properly explain 
the whole position but he referred to a fight which took 
p ace between the accused and Mst. Sahibi. The accused was 
a so medically examined and marks of scratches were found 
°n hi S face. P. W. 6 Zaman Lon and P. W. 7 Abdul Karim 
w o i us led to the spot immediately on hearing Mst. Ashmi’s 
a arm ound the accused person pressing Sahibi’s throat with 
one hand and beating her with a chapli with the other hand, 

i c u Karim even stated that the accused had placed 
his left hand on the throat of Mst Sahibi and that with 
is rig t land he was beating her with a chapli. From the 
vi ence on the record we think that the accused should 
,A 9 COn f section 304 part I and not under section * 

° . ie Ranbir Penal Code. We therefore alter the 
conviction of the accused to one under section 304 part I 

finp / lm t0 ten y ears rigorous imprisonment and a 

mpnt- in H r H (te r n ru P ees )- The period of rigorous imprison- 

iQ d<efault pa y ment of fine shall be one month The 

appeal is accepted only to the extent indicated above. 
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42 P. L. R , J. & K. 89. 

HIGH COURT OF J U DICAT U RE, JAMMU & KASHMIR. 

Bejorc Mr. Justice Abdul Oayoom , K. B., Chief Justice 

amt Mr. Justice K. L. Kichlu. 

THAKUR LAMAR SINGH versus STATE. 

Criminal lsl Appeal No. 45 of 1996. 

Jammu, 29th Baisaldi 1996. 

Section 302 of the Ranbir Penal Code—The evidence of 
the Doctor before the committing Magistrate very unsatisfac¬ 
tory and of a confusing nature and was contradicted by the 
evidence of another Doctor who was subsequently examined 
in the Sessions Court : 

Held , that, the doctor should have been examined in the 
Sessions Court as well the Sessions Judge should not have 
contented himself with transferring his statement to his own 
lile. 

Appeal against the order of Sessions Judge, Jammu, dated 
28th Chet 1995. 

Messrs. Amar Das and iBchan Lai , for the Appellant. 

Government Advocate. 

Judgment. 

Thakur Lahar Singh has been convicted by the Sessions 
Judge Jammu under section 302 of the Ranbir Penal Code and 
sentenced to death subject to confirmation by His Highness 
the Maharaja Bahadur. This is an appeal against the convic¬ 
tion and the sentence. 

The appellant’s counsel opened his arguments by criti¬ 
cising the medical evidence on the file and submitted that 
in view of the unsatisfactory nature of the medical evidence 
a retrial of the case was called for. In view of the order 
that we are going to pass we propose to express no opinion 
about the merits of the case. It is admitted that one 
Sanitu was shot ‘lead on the 10th of Bhadon 1995 and that 
his body was found in the house of one Amroo Chamar. The 
post mortem examination of the dead body was performed by 
Dr. Prabh Dyal Sub Assistant Surgeon Ramnagar on 12th 
Bhadon 1995 and that doctor was examined by the committing 
Magistrate on 20th Poh 1995. Dr. Prabh Dyal Sub Assistant 
Surgeon found 18 injuries on the body and in his opinion 
those injuries were caused by the firing of three shots. 
The statement of Dr. Prabh Dyal recorded by the committing 
Magistrate was transferred to the Sessions file. The Sessions 
Judge, however, examined Dr. Partap Singh Khosla Assistant 
Surgeon in regard to the injuries found on the body. The 
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statement of Dr. Partap Singh was based on the post mortem 
examination report and the statement of Dr. Prabh Dyal re¬ 
corded in the committing Magistrate’s court. Dr. Partap Singh 
was of opinion that at least four shots were fired but he 
added that it was possible that five shots might have been 
fired or even more. Besides Dr. Partap Singh thought that 
Dr. Prabh Dyal had confused eversion and inversion of edges 
because even where there were no exit wounds, for example 
in the case of buttock wound, Dr. Prabh Dyal described the 
edges as everted which was not possible. Dr. Prabh Dyal did 
not state as to how injury No. 11 on the buttock was caused 
but Dr. Partap Singh was of opinion that that injury was 
also due to gun shot. We think that, the evidence of Dr. Prabh 
Dyal is of a very unsatisfactory and confusing nature and 
full description of the various injuries has not been given. 
When such was the nature of Dr. Prabh Dyal’s evidence the 
learned Sessions Judge should not have contented himself 
by merely transferring the statement to the Sessions file 
but ought to have sent for the doctor and examined him in 
the Sessions court with a view to clear up the points which 
had not been explained by the doctor. This course was all 
the more necessary as the opinion of Dr. Prabhu Dyal was 
contradicted by Dr. Partap Singh and the statement made by 
Dr. Prabh Dyal was declared to be vague and confusing. The 
learned Government Advocate admitted that the medical evi¬ 
dence on the file was not clear and attempted to explain 
the various omissions on conjectural grounds. This cannot be 
allowed. In a case like this every material point should 
be made absolutely clear and there should be left no room 
for any uncertainty or confusion. We, therefore, think it 
necessary that Dr. Prabh Dyal should be examined again in 
the Sessions court and he should be asked to explain fully the 
various points at present left vague and uncertain. 

It is also pointed out by the appellant’s counsel that 
a written report of the occurrence was given by Amroo Chamar 
to the police but it is not known as to what happened to that 
report. Amroo admitted in his statement that he got a report of 
the occurrence written by Raflu Lambardar and that it was 
given by him to Mani Ram Head Constable. No such report 
is now on the file. No proper enquiry appears to have been 
rnade as to what happened to this report. It is strange that 
Mani Ram Head Constable who was the first police official to 
reach the spot and who started the investigation was not 



Vol. XLII—1940. ] 


|ammu and Kashmir. 


91 


produced as a witness in the case. If the prosecution did not 
like to produce Muni Ram Head Constable as a prosecution 
witness, the Sessions Judge ought to have summoned him 
under section 540 of the Code of Criminal Procedure and 
asked him about the written report which is said to have been 
given to him by Amroo Chamar. 

In his statement P. W. 2 Meenak mentioned the names of 
certain persons who, on an alarm being raised by Meenak, 
came to the spot immediately after the occurrence and who 
also took part in pursuing the accused. It has not been 
explained as to why none of those persons was produced by 
the prosecution. The names of those persons were definitely 
mentioned by P. \V. 2 Meenak. If for any reason the prosecu¬ 
tion did not care to produce those persons as witnesses the 
Sessions Judge could have easily summoned them under 
section 540 of the Code of Criminal Procedure and examined 
them to find out whether they supported the evidence of 
Meenak in regard to that point. 

We have carefully examined the record and we arc of 
opinion that a proper enquiry has not been made in the case. 
There are a number of points which have not been fully 
explained. We think that in the interest of justice a fresh trial 
should take place. We, therefore, accept this appeal and 
setting aside the order of the learned Sessions Judge direct 
tnat the case shall be re-tried by him and fresh orders passed 
according to law. 


42 P. L. R, J. & K., 91. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B ., Chief Justice * 

and Mr. Justice J . N. Wazir. 

GHULAM NABI & others versus AMIR <C others 
GilULAM NABI & others versus RAJ WALI & others 
MOHD SAID & others versus RAMZAN Mothers. 

Revenue Revisions Nos. 5, 6 & 7 of 1994. 

Jammu, 20th Baisakh, 1996. 

Tenancy—Defendants' status as tenants not determined 
Held , that, as the clear directions given by the High 
Court with regard to the determination of the defendants 
status as tenants still remained to be complied with, the order 
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set aside on that 


passed by the lower court deserved to be 

ground. 

daleS "ulg^iggt the ° rder of Hon ' ble J “ s,ice Kich '»’ 

Mr. Anant Ram , Advocate of Sialkot. 

Mr. Kir pa Ram. 

Mr. Chaman Lai. 

Judgment. 

These three connected revision applications are against 
he order of our brother Kichlu and will be disposed of by 
is judgment. The main grievance of the appellants’ learned 
counsel i s that t he order of this court dated 1st Magh 1991 
by which an independent enquiry was directed to be made in 
regard to the character of the defendants’ tenancy was ignored 
by the learned Governor of Jammu and that in spite of this 
clear order the exact status of the defendants as tenants has not 
been determined. In view of the order that we are going to pass 
we do not propose to express any opinion in regard to the other 

there i«°f ^ ^ °° exam,mn g the record we find that 

there is force in the contention referred to above. In the order 
tL dated lst Ma / h 1991 a clear direction was given 

n , te n ane quir h 'm r K Rard }° the char acter of the defend- 
order the wL h w d be n ? T ade and in compliance with that 
the ca e an J, Ud hampur struck additional issues in 

Se to n- S S d) ? la a Se (3> and als ° declared 
of the W — v kmd t0 the landlords. This order 

of ammu on 7™ "o aside by the learned Governor 
wa Tbl " Bhadon 1994 and the order of the Governor 

no«h- q Upheld by our brother Kichlu. So the 

position now is that the status of the defendants’ as tenants 

the orZ a of S the n w term w d f ° r WhUe the G °vernor set aside 
or T r L Z ri WaZa u rat hedid not clearly declare by 

tenancy and what "T the 6xact nature of the defendants’ 
of ten/ A, I S ‘.heir position as regards the payment 

we accent the^e P ?- nt the case stil1 remains undecided 

Jrder of th P f a PP hcatl °" s for revision and setting aside the 

nature and ^ tbat the P oint in re gard to the 

examined hv £ araCter ° f the defendants’ tenancy shall be 

passed in rP l r d t T Governor of J«nmu and clear orders 

court to abide th P t0 n acc ° rdan ce with law. Costs in this 

Phced on the file. A Cupy of this ord er shall also be 

placed on the files of the otner two revision applications. 
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42 P. L. R., J.& K m 93. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B , Chief Justice, 

and Mr. Justice K. L. Kichlu. 

KAMAL DARZI versus RASOOL SHEIKH & another. 

Civil Second Appeal No. 54 of 1995. 

Srinagar, 30th Jeth 1996. 

Execution of a decree—What determines the pecuniary 
jurisdiction of the executing Court. 

Held , that, it is the value of the suit which determines 
the jurisdiction of the executing court. Held , further, that 
proceedings in a suit do not terminate with the decree but 
the word “suit” includes proceedings taken to execute the 
decree. 

Appeal against the order of the District Judge, Srinagar, 
dated 18th Maghar 1995. 

Mr. Satya Pal. 

Mr. Tara Chand. 

JUDGM ENT . 

In a suit for the recovery of Es. 1400 a decree for Rs. 
1000 was passed by the Special Judge Baramulla on 28th 
Maghar 198T In Poh 1989 an application for the execution 
of the decree was made by the decree-holder but as the court of 
the Special Judge had ceased to exist the decree was trans¬ 
ferred by the District Judge Kashmir to the Ciiy Munsiff for 
executijn. The execution application was subsequently con¬ 
signed to the record room. After some time a second execution 
application was made and that was also consigned to the 
record room. The present application for execution was filed 
on 18th Har 1994. Upon that one of the judgment-debtors who 
had not appeared before raised an objection that as the value 
of the original suit was Rs. 1400 the City Munsiff Srinagar, 
whose jurisdiction was limited to Rs. 1000 had no jurisdic¬ 
tion to take execution proceedings in the case. This objec¬ 
tion was over-ruled by the Munsiff. The judgment-debtor 
then appealed to the District Judge Srinagar but the appeal was 
dismissed. The judgment-debtor has now come in second 
appeal to this court. 

The question involved is an important one but it does not 
appear to have been properly considered by the learned 
District Judge. The lower courts appear to be under the 
impression that it is the amount of the decree and not 
the value of the suit which determines the pecuniary 
jurisdiction of the executing court. We do not agree with 
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this view. We think that it is the value of the suit 
which determines the jurisdiction of the executing court. 
I he same view was taken by the Calcutta High Court in 16 

457 and subsequently by a Full Bench of the 
Madras High Court in 1927 Madras 977. In 16 Calcutta 457 
it was held that a civil court has no jurisdiction to 
execute a decree sent to it for that purpose when the 
decree has been passed in a suit the value or the subject 
matter of which is in excess of the pecuniary limits of 
its ordinary jurisdiction. It was further held in the same 
ruling that proceedings in a suit do not terminate with 
the decree but the word “suit” includes proceedings taken 
to execute the decree. Similarly it was held in 1927 
Madras 977 that it is the money value of the original suit 
that fixes the jurisdiction throughout the subsequent 
litigation in its several stages. In these circumstances, 
we are of the opinion that as the value of the original 
suit in the present case was Rs. 1400 the City Munsiff 
Srinagar, whose jurisdiction is limited to Rs 1,000 is 
not competent to execute the decree. We therefore accept 
this appeal and setting aside the order of the lower 
courts direct that the decree shall be transferred to the 

court of the City Judge Srinagar for disposal according to law 
No order as to costs in this court. 


42 p p j ^ 94' 

HI n^ CO H R T OF JUDICATURE,'JAMMU & KASHMIR. 

rTm r»{ Abdul Q^ 00 ” 1 ' K • B > Chief Justice. 
KAM LH AND AND OTHERS versus STATE. 

Criminal Revision No. 125 of 1996. 

Srinagar, 28th Jeth 1966. 

. , SecU ™ s 149/352 of the Ranbir Penal Code—No action 
taken by Police against actual assailants. 

Held, that, when no action was taken against actual 
assailants the conviction of the present accused persons under 
Sections 149/352 could not be maintained 

a „ a R ^ is !, 0n n agai ? St the order of Sessions Jud-e, lammu 
dated 22nd Baisakh 1996. J > Jammu, 

Mt. Lok Nath Sharma. 

Government Advocate. 

_ Judgment. 

., . T ,™ CC “ Sed P ersons were convicted and sentenced bv 
the trial Magistrate as under:— sentenced Dy 
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Ram Chand, Bhulla, Mangtu, Bhagat Singh and Pishori 
Lai under section 148 of the Ranbir Penal Code to three 
months rigorous imprisonment and a fine of Rs. 10 each under 
section 149/352 to three months rigorous imprisonment and 
a fine of Rs. 10 each and under section 149/325 to three 
months rigorous imprisonment and a fine of Rs. 10 each. The 

sentences were to run concurrently. , 

Khiali under section 148 of the Ranbir Penal Code to 

three months rigorous imprisonment and a fine of Rs. 10, 
under section 149/353 to three months rigorous imprisonment 
and a fine of Rs. 10 and under section 325 to six months 
rigorous imprisonment and a fine of Rs. 10. The sentences 
were to run concurrently. 

On appeal the learned Sessions Judge Jammu altered the 

convictions of the accused persons under section 148 to one 

under section 147 and conviction under section 149/353 to one 
under section 149/352. The conviction of the; first five 
accused persons under section 149/325 and of khiali under 
section 325 was maintained. The sentences as awarded by 
the trial Magistrate were maintained. The accused persons 
have now filed a further revision application in this court 

Certain villagers o.vnir.g land in village Thub, Tehsil 
lammu including the accused persons were in arrears of 
land revenue and so the Tehsildar of Jammu went on the 
snot to realize the arrears. The Tehsildar reached the 
village on the evening of 6th Baisakh 1995. On the next 

day messages were sent to the defaulters through the 
local Zaildar Shib Saran to pay up the arrears or their 
crops would be cut away. The arrears were not paid on the 

7 th and so the Tehsildar collected a number of labourers and 

nut them to cut the standing crops of the defaulters It is 
alleged that upon that action being taken by the Tehsildar 
' „ artv 0 f the villagers numbering about 35 including the 

present accused persons and armed with lathis, spears and 
chavis reached the spot and one of the accused persons Khiali 
struck one of the labourers Guchhu with a dang and fractured 

one of his fingers. It is also alleged that two of the members 

of that party, Bishensingh and Kesar, proceeded to assault 
the Tehsildar but they were stopped by some members of the 

Teh U d is r Iubmitted by the appellants’ learned counsel that the 
present accused persons are not named by any prosecution 
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P6rSOnS '^°u made an assauIt on the Tehsildar 
assauLi^VT m 5 B ' shan Sin - h and Kesar who actually 
the convlttn f ar haVe , n0t been challaned by the Police 
of the Ranbh- Pena) a £™ Sed P ersons . unde r section 149/353 
prosecution t ^ode ' S n0t J ust 'h ed - A majority of the 

as the De°" w,tn f ses ha ve named Bishen Singh and Kesar 

persons are r-7,°K aSSaU ted the Tehsildar aad both these 

s P urDrisin n l to d k be preS6nt in the viIla S e - It 's therefore 

Police & Tk °r W y n ° actlon was taken against them by the 

as to whv i e , G ° Vernment ? dvocate could not give any reason 

the nersor s whn Was take " a S amst Bishensingh and Kesar, 

TehsiTdTr The are ^ ‘° be the aCtUal Plants of the 

i etisildar. The case does not appear to have beenproperlv 

reTo^d^ d h by the P ro u secution and there is nothing P on the 
record t° show as to why action was not taken against the 

ac^ua assailants. So when no action was taken against the 

unde secTiS"'^ A?,°" i' ,he Pres ' nt “ c ““ d l*“ 

of S ,tSn« 

The offence under section 147 of the Ranbir Penal 

i n 49/ e 3 S 2 a 5 aSins't the and the ofieilce ^ d er section 

under secTion 325 againsf ThialT^ p " sons and the o^nce 

show that immediately thT e'Zt ^ the fi,e 

under the orders of the Teh m 8 f the , Crops started 
including the present T^sildar, a number of persons 

form of an unlawful Zl l ° * he s P ot *" ‘he 

persons were still members 1 the accused 

caused him grievous iniurv Th* ^ lat >ourers Guchhu and 

fore been rightly conv cted nL perSO " S have ther c- 

It is clear from the evilenee o? sect ' ons ' 47 and 149/325. 
witnesses that it was Khiali whn™^ of , the prosecution 

injury to Guchhu and so he has hee ruck , and ca used grievous 

section 325 of the Ranbir PeS“ CodT® ri Y Convlcted under 

Kh! , fiVe T Pe " antS under section 147 and ‘S” °S 
Khiali under section 147 and ; c r and of 

The learned 

Z*2?L3b3*£ Sift'« /^ 

Ram Chand appellants am old person^"' 


Vql. XL1I —1940.J 


97 


Jammu and Kashmir. 


age and their substantive sentence of imprisonment for both the 
offences are reduced to that already undergone. The senten¬ 
ces of fine shall stand. 

The substantive sentence of Mangtu, Pishori Lai, and 
Bhagat Singh are reduced to two months rigorous imprionment 
for each of the offences the sentences to run concurrently. 
The sentences of line shall stand. 

The substantive sentence of Khiali under section 147 
is reduced to two months rigorous imprisonment and the 
sentence under section 325 of the Ranbir Penal Code is 
reduced to four months rigorous imprisonment. The sen¬ 
tences shall run concurrently. The sentences of fine im¬ 
posed on Khiali shall stand. The revision application 
is accepted only to the extent indicated above. The 
accused applicants Mangtu, Pishori Lai, Bhagat Singh and 
Khiali shall be sent to jail to serve the remaining portion of 
their sentences. 

42 P L R J & K 97 

HIGH COURT OF JUDICATURE,'JAMMU & KASHMIR. 

Before Mr Justice Abdul Qayoom , K. B., Chief Justice 

and Mr. Justice J. N. Wazir. 

HAJI ALI JOO versus RAZAK MIR Sc others. 

Civil Second Appeal No 100 of 1996. 

Srinagar, 24tn Jeth 1996. 

Suit for permanent injunction—Expression “special 
damage ” not used in the plaint but reference made in the 
plaint to a particular inconvenience suffered by the plaintiff 
and whether plaint can be amended. 

Held , that- the plaintiff should be allowed to amend the 
plaint. 

Appeal against the order of District Judge, Srinagar, 
dated 13th Poh I 995. 

Mr. Chandar Joo. 

Mr. S. A 7 . Dar. 

Judgment.. 

The plaintiff’s suit for the grant of a permanent 
injunction against the defendants was dismissed by the 
trial court on the preliminary point that the consent of 
the Governor a9 required under section 91 of the Code of 
Civil Procedure, was not obtained. On appeal the learned 
District. Judge Srinagar considered that the suit had been 
improperly dismissed by the trial court. The District 
Judge further held that as the plaintiff had not referred 
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framer! Spec,al sufle red by him in his plaint the suit as 

n0t i en u ab e ,' • He ’ however ’ did not allow the 
pia.ntifl to amend the plaint but left him to file a fresh suit if 

,n,7 a ,7°I V1Sed ‘ The Plaintif3f has now come in second 
appeal to this court. 

We have heard the learned counsel for the parties 
and examined the record. It is true that in the plaint 
the expression special damage” is not used by the plaintiff 
ut in clause 3 of the plaint the plaintiff refers to the particular 
inconvenience suffered by himself and the members of his 
tamily on account of the action taken by the defendants. So 
we do not think that this is a case in which the plaintiff should 
not be allowed to amend the plaint. We therefore accept 
this appeal and direct that the plaintiff shall be given an 
opportunity to amend the plaint and file the amended plaint 
in the trial court. On the amended plaint being filed the trial 
court shall proceed to determine the case according to law. 
No order as to costs in this court. 

\%r . A > j r \ 

42 P L R J & K 98 

HI GH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Bejore Mr. Justice Abdul Qayoom , K. B., Chief Justice, 

and Mr. Justice K. L. Kichlu. 

REHMAN WANI versus REHMAN SUFI. 

Civil Reference No. 42 of 1995. 

Srinagar, 23rd Jeth 1996. 

rat land. ^ reC ° Very °* rent tn res P ect °f « P loi of agricultu- 

no. byflfe 3$ W “ " iab,e ^ ,he r ' re "“ ■"■1 

Poh Kr ce made by the Munsifif ’ Srina s ar > dated 9th 

Plaintiff not present. 

Defendant Rehman Sufi in person. 

„ Judgment. 

1 his is a suit for the recovery of rent in respect of a 
plot of agricultural land. The plaint was first presented in 
a revenue court but it was returned to the nlainfiff Tk P 

SriLag^but the d Dl he ? aint ^ ^ C ° Urt ° f the Small'Causes 

presentation in ^ ^ ^ retUrned to the Plaintiff for 

fben fi .A in a court of proper jurisdiction. The plaintiff 

present reference has been made by the Munsiff under section 
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g of Chapter XVI of Rules and Orders for the guidance of 
Courts subordinate to the High Court of judicature to 

determine the question of jurisdiction. 

We have examined the record. Prima facie the case is 

one which should be determined by a revenue court. lhe 
defendant is present today and he admitted before us that the 
plaintiff is the owner of the agricultural land in dispute and 
also that he had executed a deed of lease in favour ot the 
plaintiff in respect of the same land. In these circumstances 
the plaint should not have been returned by the revenue court 
The Munsiff Srinagar shall return the plaint to the plaintiff 
and the case shall be tried by the revenue court according to 
law. No order as to costs in this court. 


42 P. L. R., J. & K, 99. ^ TTlv/rT „ 

HIGH COURT OF JUDICA EURE, JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom , K. B., Chief Justice and 

Mr. Justice J. N. Wazir. 

SHAMBU NATH versus MURLl MAL & others. 

Civil Second Appeal No. 101 of 1995. 

Srinagar, 23rd Jeth 1996. 

Execution of decree- Compromise—Certain facilities only 

given for payment of decretal amount. , , 

Held , that, the decree was not extinguished by the 

compromise which merely prescribed the mode of payment of 
the decretal amount and therefore the decree continued to be 

LX6C Appeal against the order of District Judge, Kashmir, dated 

27th Pliagan 1994. 

Mr.Sarva Nand. 

Mr. Satya Pal. 

Judgment. 

On 20th Bhadon 1981 a decree for Rs - 2 with costs 
was passed in favour of Murli Mai against Habib Makai and 
Shambu Nath. On 27th Bhadon 1981 MorhMal_apphed fo 
the execution of the decree against Habib Makai. On 4th 
AAsrcrhnr i QR1 a compromise was entered into between tne 
decree-holder and Hab.b Makai whereby Habib Makai agreed 
to pledge his paddy-husking motor machine to the decree 
holder for a period of one year for the payment of the decretal 
amount. After that two nnore execution apphcations were 
made by the decree-holder but were consigned to the record 
r 0)m In Assuj 1987 the decree was transferred to one Brij 
La^ and he also made two execution applications one in 
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fonlfan” i 9 , 8 lu nd the °i ller ,n Katik ^090—but they were both 

cntinn d t0 ^ , rec ° rd . room - The present execution appli¬ 
cation was made by Bnj Lai in Phagan 1992. Habib Makai 

judgment-debtor had died and therefore in the last application 

the legal representatives of Habib Makai and the other 

r ath were .impleaded as respondents. 
P at Shambu Nath filed certain objections in the execu- 

ung court that the decree was not executable against him but 

q C8e , ° •]? c *’ lons were disallowed by the executing court 

onambu Nath then filed an appeal in the District court but 

the appeal was dismissed. He has now filed a further appeal 
in this court. ► ^ 

., . X hC main ob J ecti p n urged by the appellant’s counsel is 
at , T e T C ,° mp . r0r ? ,Sedated 4th Maghar 1981 entered into by 
Murh MM and Habib Makai extinguished the original decree 
and that the decree was no longer executable. 

We have heard the respondent’s counsel on this point and 
also examined the record. We do not think that the compro¬ 
mise entered into on 4th Maghar 1981 amounted to a new ad¬ 
justment between the parties, but it only prescribed a mode 
ot payment of the decretal amount. The very language of the 
compromise does not indicate that there was any idea of 
extinguishing the original decree but on the other hand it 
s ows that certain facilities were given to one of the 

SuT Th'T t0 6nable h ' m to pay 0(4 the decretal 
amount, i he decree was not extinguished by the compromise 

and it continues to be executable. 

.on Th ® appellant's counsel also submitted that the decree 
transfer o 6 f < T xec 'j lted against Shambu Nath as no notice of rhe 

Shambu N h d6Creeby Mur,i Mal to Br 'j Lai was given to 

ofrTvil P N h / S was j;t9 u,red V Order 21, rule 16 of the Code 
bv thp r ° Ce , dlire , Thls ob i ectl on appears to have been made 
lv y Jh T? 1 Under SOme misapprehension. The record clear- 

ulven to Shamh 0tlC M "t reqUir6d Under the law 'vas duly 
decree ifw”, NatH re 8 ard to the transfer of the 

counsel thVt th. d CaSually mentioned by the appellant’s 
Sha^hn m t H • deCree could not be executed against 
w-s not ** u VaS barred b y limitation, but this point 

the record that th' tbe appellant’s counsel It appears from 
lTnt’«f. ^ • h ! S ob Jection was also raised by the appel- 

auentlv withH the T lo " er appe,late court but was subse- 
to interfere in ^ h « ° fi 1 ° tbese circumstances we see no reason 

,h ' “»"• The appeal 
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42 P. L. R.. J.&K., 101. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Bejore Mr. Justice Abdul Qayoom , K. B., Clue) Justice, 

and Mr. Justice K. L. Kichlu. 

KAPURA versus STATE. 

Criminal First Appeal No. 45 of 1995. 

Srinagar, 20th Jeth 1996. 

Section 302 of the Ranbir Penal Code—The story given 
by the approver not satisfactorily corroborated b y independent 
evidence nor his statement corroborated by the medical 
evidence . 

Held , that, the offence of murder has not been satisfactorily 

established against the accused. 

Appeal against the order of Sessions Judge, Jammu, 

dated 14th Chet 1995. 

Mr. Lok Rath Sharma. 

Government Advocate. # 

Judgment. 

The accused, Kapura, has been convicted by the 
Sessions Judge Jammu under section 302 of the Ranbir 
Penal Code for the murder of Mst. Dullo, wife of Arjan, 
and sentenced to death subject to confirmation by His 
Highness the Maharaja Bahadur. This is an appeal against 
the conviction and the sentence. 

Mst. Dullo was a relation of the accused Kapura. The 
prosecution story is that Kapura’s wife had illict connection with 
one Kansu and that Mst. Dullo acted as a go-between 
the two and that they used to meet secretly at Mst. Dullo's 
house. This was resented by Kapura and he wanted to get 
rid of Mst. Dullo. It is alleged that Kapura took into his con¬ 
fidence two other persons Chunun and Simbhu, but Kapura 
did not tell them that the idea was to murder Mst. Dullo but 
simply told them that they would all go and commit a theft in 
Arjan’s house. On the night between 28th and 29th Maghar 
1995 Arjan was away from the village and it is alleged that 
on that night all the three persons Kapura, Simbhu and 
Chunun went to Arjan’s house. Kapura’s sister Mst. Malogri 
a girl of about 9 years of age had come that night to 
sleep in Arjan’s house- The door of Arjan’a house was 
broken open and all the three persons entered the house. 
Kapura accused is said to have been armed with a hatchet. 
It is stated that when the three persons entered the 
house both Mst Dullo and Mst. Malogri got up and Mst. 
Dullo caught hold of a box containing ornaments. It is 
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Chunun then left the 
containing ornaments, 
side and it is alleged 
were distributed among 

- 1 .v ^ O 


?f K ^ Ura accuse d inflicted four blows with 
over t-h C h 6 f i° n 1 S b P udo and a fr er that Kapura handed 

hloL rvf K u u‘ mbhu and Slmbhu struck two further 
blows with the hatchet on Mst. Dullo. Kapura, Simbhu and 

house and took with them the box 
The box was opened in a field out- 
that the ornaments found in it 

that™**) e ,lT° the three P ersons - It is stated 
tn thTl f t ankha1, tW ° Silver Khandas and one Dolary fell 
were reeeT 0 Ail K fu a " d ^ vo silver Jhumkas and two Balis 
one HasirTa H bu ' Chunun * s sa >d to have received 

th , nd Rs ’ 2 m Caah - Mst Dull ° died sometime in 

the night and u is stated that the girl Mst. Malgori remained 
with the dead body that night. The next day Kapura accused 
informed Subram brother of Arjan of the death of Mst. Dullo 
and latter on he went to inform Arjan in village Ghat 
S.mbhu turned an approver while Kapura and Chunun were 

the Ra P nbir Peni'l T H ""a ,7™ Charged Under Section 460 of 
VY? R r h b P Code and Ka P ura was charged under section 
302. Chunun was acquitted by the Sessions Judge Jammu but 

Kapura was convicted and sentenced as mentioned above 

Apart f rom die approver the onlv other eye-witness 
18 said to . be u M st. Malogri, a girl of' about t years of 
age It is submitted by the appellant’s counsel that when the 

b fev"ed “ r LTrV nd ° f K Mtt Mal ” S " h “ 

supuort of this in m r6 u gard t0the Present accused. In 

vs 

SKS .“"a — 

z? pointed ■srs? szsas 

hatchet blows were given bv K appr ° ver 8 ^ ated , that f ’ our 
— *- - - ’ - ^ y Kapura Mst. Malogri deposed 

were given by Kapura. It is 

appellant’s counsel that 

not be relied upon as 

learned conn.el V«'taSrf“.h.T'Thd. °" ''"j 

approver only six hatchet Ki • „ accordln g to 

Mst. Dullo, four by Kapura ^ 7 3 J Were inflicted on 

ten incised wounds were actually ‘1° by ! he ap P rover 

•be c th . p„ st m „, rsa.ss 1 t„ & ^ 


, i , . V oy 

that only two hatchet blows 

further submitted by the 

approver’s statement should 

contradicted by the medical 


the 
it is 
The 
the 
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tion the appellant’s counsel cited 1934 Lah. 10 and 1924 

Lahore 59. It was held in 1924 Lahore 59 that where the 

medical evidence conflicted with the story given by the eye¬ 
witnesses the conviction based on their evidence was untenable. 

We have heard the learned Government Advocate at 
length and carefully examined the record. After examining 
the record we are not convinced that the story as given by 
the approver has been satisfactorily corroborated by inde¬ 
pendent evidence. The 9 years old girl Mst. Malogri’s 

evidence is of a very doubtful nature. This girl was 

examined by the learned Sessions Judge three times. It 
appears from the record that the first two statements of 
the girl were made while she was still under the influence of 
the Police but as soon as she was removed by the order of 
the Sessions Judge from the charge of the Police she completely 
changed her previous statements and completely denied all 
knowledge of the occurrence. In these circumstances we think 
that it will not be safe to place much reliance on the evidence 
of this girl. In any case the evidence of this girl does 
net furnish a satisfactory corroboration of the approver’s 

statement. 

In regard to the motive also, there is not very satisfactory 
evidence on the file Four witnesses i. e . the approver, Mst. 
Malogri, Shiv Nath and Bhagirath referred to the illicit 
connection between Kapura’s wife and Kansu but their 
evidence on this point was not of a very convincing nature. 
All these witnesses based their remarks on this point on hearsay 
and nobody stated that any of the witnesses had actually 
seen Kapura’s wife and Kansu meeting at Mst. Dullo’s 
house. The learned Sessions Judge also admitted that 
the evidence in regard to the motive was not strong 
but inspite of that he placed his reliance on that evidence. 

Chunun accused was also alleged to have been involv¬ 
ed in the occurrence and specific acts were alleged 
against him by the approver and the girl Mst. Malogri 
but I he statements ot these witnesses were not belie^d 
in regard to Chunun. Such being the case their evidence 
in regard to the present accused required to be examined 
with extra care and caution and until that evidence was found 
to be particularly convincing in regard to the present accused 
the conviction of the present accused should not have 
been based on that evidence. Besides the approver’s 
statement has not been fully corroborated by the 
medical evidence. On the other hand it is contradicted by 
the medical evidence. In this respect that while the approver 
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stated that only six blows were given the medical evidence 
Duilo 160 Separate incised rounds on the body of Mst. 

The learned Government Advocate submitted that the re¬ 
covery of two ornaments from the possession of the accused 
provided a strong corroboration of the approver’s statement, 
tfut W e do not think that this contention is tenable. The 
accused claimed the ornaments as belonging to his wife and 
no witness came forward to say with absolute certainty that 
t e ornaments recovered from Kapura were really those which 
e onged to Mst. Dullo. There was no distinguishing mark on 
these ornaments 2 nd even Arjan’s brother Subram had to 
admit that he could not see any difference between those 
ornaments and the ornaments worn by other women. The 
prosecution witness Vasdev also stated that at the very moment 
when the ornaments were recovered from Kapura accused his 
wife declared these ornaments to be her own. So we do 
not think that the recovery of these ornaments provides any 
satisfactory corroboration of the approver’s statements. 

After examining the entire record we are not convinced 
that the offence of murder has been satisfactorily established 
against the accused. On the other hand we find that the 
case is not free, from doubt and so the accused is entitled 
.to th e benefit of douht. We therefore accept this appeal and 
setting aside the conviction of the accused acquit him. The 
accused shall be set free at once 


Ulru ^ 42 P. L. R, J. &K, 104. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR 

Before Mr^Justice Abdul Qayoom, K. £., Chief Justice. 

STATE versus ZIA ULLAH. 

Criminal Reference No. :1 of 1996. 

Srinagar, 18th Jeth 1 996. 

Motor Vehicles Regulation No. I of 1975—Section 16-A. 
Ihe lower appellate court recommended that an enquiry 

loVy a ^ G ^ ^ ne COU ^ recovered from the owner of the 

Held, that, in view of the clear provision of law as 

Nn Ctl ° n l6 ' A ° f Mot ° r Veh >des Regulation 

No. 1 <□_ 1975 no enquiry in regard to this point is necessary. 

2nd BaZaThWe * ^ SeSSSi ° nS Judge ’ J “’ dated 
Accused applicant in person. 

Government Advocate. 
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Judgment. 

The accused was convicted by the Additional District 
Judge Jammu under section 5 of the Motor Vehicles Regula¬ 
tion and sentenced to a fine of Rs. 200. On a revision 
application being filed by the accused the learned Sessions 
Judge Jammu has made this reference to this court He 
maintains the conviction of the accused but recommends that 
a further enquiry be made by the Magistrate in regard to 
certain points and also that some reduction might be made in 

the amount of fine. 

1 have examined the record. The accused is a lorry 
driver and on the day of the accident he was found reck¬ 
lessly driving his lorry with the result that it collided 
against a private car and caused damage to it amounting 
to Rs. i 50. The learned Sessions Judge does not dispute 
the finding of the trial Magistrate in regard to the above 

f ac ts 

The learned Government Advocate does not support 
the recommendation made by the learned Sessions Jndge. It 
appears that the attention of the learned Sessions Judge 
was not drawn to the clear provision contained in section 
lb-A of the Motor Vehicles Regulation No. I of 19/b,tor, 
if that had been done he would not have suggested a 
further enquiry in regard to the points mentioned in his 
reference. It is admitted by the accused that he was only 
employed as a driver of the lorry and that the owner of 
the P lorry is a different person. The learned Sessions 
judge wanted an enquiry to be made if the fine cou , 
under law, be recovered from the owner of the lorry but 
no enquiry in regard to this point is necessary m view 
of the clear provision of law as contained in section 
16-A of the Motor Vehicles Regulation. The reference 
appears to have been made by the learned Session* Judge 
under some misapprehension and I do not Chmk th a t any 
further enquiry as suggested by the learned Se s* 10 "® Ju ^j 
is called for. The amount of fine imposed by the tf.al 
Magistrate is reasonable and in the circumstances of the case 
I do not think it necessary to make any reduction that 
amount. The reference made by the learned Sessions Jud^e 
is not accepted. The order of the trial Magistrate 

maintained. 
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high COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B„ Chief Justice, 

, „ a ” d Mr. Justice K. L. Kichlu. 

AZIZ MIR versus ASAD ULLAH BAT & others. 

Civil Second Appeal No. 84 of 1995. 

Srinagar, 17th Jetli 1996. 

Order 23 , Rule 1 —Order 7, Rule 10 of the Code of 
Civil Procedure. 

The suit was beyond the pecuniary jurisdiction 
court and the plaint was returned to the plaintiff: 

Held, that, the action taken by Munsiff was 
according to Order 7, Rule 10 and not Order 23, Rule 1. 

o ui against the order of District Judge, Kashmir, dated 

29th Maghar 1995. 

Mr. Abdul A had 

Mr. A. N. Kak. 

Judgment. 

By virtue of a sale deed dated 20th Phagan 1993 a plot 

° f ag ia U K tUr j r and measurin g 42 kanals and 3 manias 
was sold by defendants Nos. 1 and 2 to defendant No. 3 

and in the sale deed the price was shown as Rs. 1200. On 

the P ,aintiflf instituted a suit in the court of 

On l 7H S rC re , “n lde , r th * Ri S ht of Prior Purchase Regulation. 
On 17th Chet 1 Ab the Munsiff found that the suit was beyond 

thpniv't'ff' jurisdiction and so the plaint was returned to 
the plaintiff. A little later the plaintiff instituted another plaint 

hi t C ° U , rt m re f peCt of the s;ime land hut this time 

to tt ri h,S C ^ ,° n y , ,n respect 0(29 kanals - In regard 
n p f s a se P arate suit was instituted in the 

insTeaH f nf ne uC ad Bat ’ R re]ation of the plaintiff. This 

kanMAnH a , mg ° ne SUit f ° r the entire land measuring 42 
and heXh marias two suits were instituted one for 29 kanals 

bll the “r 3 A" 3 ' 5 - This was obviously done to 

Sonorl R,t r r he pe , CUniar y jurisdiction of the Munsiff 

to he d co h urt7 A 6 ? d ox l 6Kat ' k 1994 the plaintiff applied 

vithil rZ f he r " ° f the plaints as the oases were not 

X A 6th P X n l a ?;oi Ur l Sdi 7 10n the court On the same 

plaintiff The n l ' iff 7°^ tke Pl a ' nts were relumed to the 
• ,* , 1 plaintiff then on 18th Maghar 1 9y4 filed the 

hi'respect 7f the ° f ‘ he Suhordinatt Judge Baramulla 

3 marl as The Th P J° l ° f l and measurin g 42 kanals and 

marlas. The Subordinate Judge Baramula decreed the 
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plaintiff’s suit or. payment of a sum of Rs. 820 to defendant. No 
3. On appeal by defendant No. 3 the District judge Kashmir 
modified the decree to this extent that, the amount to.be pm 
by the plaintiff was increased from Rs. 820 to Rs 1200. 
Defendant No. 3 has now come in second appeal to this cour . 

The only point urged by the appellant’s counsel is that 

as the plaintiff withdrew his previous suit from the court o 
the Munsiff Sopore on 6th KaUk 1994 without the permission 
of that court the present suit filed on i 8th Maghar 1994 in the 

court of the Subordinate judge Baramulla was not main tain abk 
and should not have been decreed. We have heard the 
counsel on the other side in regard to this point >'nd also 
examined the record. The appellant's counsel appears^ 
under some misapprehension m regard to this pomt. 
was no withdrawal of the suit or abandonment of an art 
his claim by the plaintiff in the present case and so the case 
will not be governed by Order 23, Rule 1 of the ^de of C.vd 
Procedure. On the other band the plaintiff oMy requested 

on 6th Kalik 1994 for the return of the plaint on the gro 
that the case was beyond the pecuniary jurisdiction of th 
Munsiff Sopore. It appears from the order of the Mun 
Sopore dated 6th KaUk 1994 that he also realised that thei case 
was beyond his pecuniary jurisdiction and so he directed the 
return of tl.e plaint to the plaintiff. The action taken by the 
Munsiff was clearly according to Order 7 Rule 10 and not 
According to Order 23 Rule 1. So when the plaint was 
returned to the plaintiff by the Munsiff Sopore on the ground 
that the Munsiff was not competent to try the case the plamt ff 
was within his right to file the plaint in a " ourt ^ C °™ 

therefore been rightly decreed by the learned District Judge 
"d we, « no to interfere in the 

The anneal is dismissed but in the circumstanc 
we shalHeave the parties to bear their own cost. ,n th„ eourt. 


HIGH COURT OFTut> l icAT’j'R i E, 1 JA 7 MMU «. KASHMIR. 

B'Me S' Justice it** O'*?* *■*•, ChU, J u.Uce, 

Mr. Justice K. L. Kichlu. 

GHULAM AL1 alias GABU versus blAiii. 
ST^TH versus GHULAM ALI alias GAB 
, STA Jrfminal Second Appeal No. 95 of 1996. 

Criminal Reference No. 46 of 19-6. 

Srinagar, 17th Jeth 1996. , . . ,i 

Section 392/75 of the Ranbir Penal Code-Report of 
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J % immediately ajter the offence and 

incident mentioned in lull detail. The prosecution story also 
supported b\ medical evidence . 

Held, that, the offence had been fully established against 
the accused. 

Appeal against the order of Additional Sessions Judge, 
Mirpur, dated 26th Chet 1995. • J 6 

, Referenee made by the Additional Sessions Judge, Mirpur, 
dated 26th Jeth 1995. J 1 


Government Advocate. 

Judgment. 

The accused was convicted by the Munsiff Magistrate 
Bhimber under section 392/75 of the Ranbir Penal Code 
and sentenced to two years rigorous imprisonment and a 
hne of Rs. 20. The accused first, appealed to the Addi¬ 
tional Sessions Judge Mirpur but the appeal was dismiss¬ 
ed. While dismissing the appeal the learned Additional 
Sessions Judge made a reference to this court recommend¬ 
ing for enhancement of sentence. The accused has also 
filed an appeal against his conviction and sentence. This 

judgment will govern rhe decision of the appeal as well as of 
the reference. 

About 10 a. m. on 20th Magh 1995 Jalal complainant with 
h.s wife Mst. Rajan and sister Mst Saidan started from his 

Itooned fo atte 'rll l " t d , d ' ng m village Barsa,i - On the way they 
and P vh 1 f, C whlle u near a tank ca Hed Talab Chokhanwali 
I it the accused also reached that spot 

handle of Jh 1 rhJ aV '' ^ h , e accused gave two blows with the 

Mst slidan M r a p a ^ thr6e ° rnaments from the person of 
persons RaHh T Ra ] a " ra 'sed a " a,arm and u P on that three 
to be ne^r d t U ’ °*"1 and Nandu who happened 

to attack RnHh Car ^t u° ^ spot - The accused wanted 

the blow wifh Sli sll“k Lai T Radl ™ "" d ' d °f 

r d hold »f tl-e acc?, 3 d ‘otto °LeS by 

Jamadar Sadhusingh and Sadhn , 1 ' . passers-Dy 

The irriKPrl ^ f. j , u Kam also came to the spot. 

persons had c5.Tr f ° re ' eaSG himse,f but as a number of 
omntvhlfV," the spot he was secured and the 
foundon hi! had matched from Mst. Saidan were 

proceeded to the Police Chowki*' IwZ' " V ™ * d ‘*5 ' Y ( 

rrSe dTf rep %' r “ «"* cE » 

the incident was mentioned in full detail. It was 3so meSK 
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ed in the report that as the accused wanted to run away 
he was given a good beating by the persons who had collected 
there and that as a result of that beating the accused was 
lying senseless at the time when the complainant came to make 

h.s r e T Port offence aga . nst the accused is very clear and con¬ 
vincing Radhu and Lalchand who are two independent wit¬ 
nesses are the eye-witnesses apart from the complainant 
"Sd his party „nd *«y actually saw the accused sa.tch.ne 
away the ornaments from the person of Mst. Saidan. Jama 
Sadhusingh and Sadhuram are also two >mpartialwtnesse 
and they reached the spot immediately after the accused 

was caught hold ot by i^aicnanu. , , . 

his guilt before these two witnesses and entreate 
excused as he was willing to return the ornaments to 
Mst. Saidan. The prosecution story is also suppor by 
the medical evidence of Dr. Karam Chand who examined 
Jalal and Mst. Saidan on 24th Magh 1995 The otfence 
has been fully established against the accused and he has been 

^s^rSf the sentence, we have carefully consider 
ed all the circumstances of the case and we do not th 
that in the circumstances of the case an .nterference 
is called for in the discretion exercised by the JJ 

Jle recommendation made by the j A d d > t, o n al S e ss i on s ] udge 
Mirpur, for the enhancement of sentence in the 
of our revisional jurisdiction. The appeal hied y 

accused r Sssed. The appellant shall be informed of 

this order in jail. _ 

42 P. L.R., J. & K., 109. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom, K. B., Chief Justice, an 

Mr. Justice J. N. Wazir. 

JA1 RAM versus KOTHI SANTA MAL DUNICHAND. 

Civil First Appeal No. 39 of 1995. 

Srinagar, 6th Jeth 1996. 

Execution of decree-irregular procedure \ a “ ctl ™ ed to 
satisfy tosSl that th. sale of the property in the execution 
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proceedings had been conducted in a proper manner and he 
had left the matter entirely to his office Nazir, the proceedings 
taken had to be quashed. 

Appeal against the order of Sub-Judge, Muzaffarabad, 
dated 30th Chet 1994. 

Mr. An N. Shan. 

Mr. Satya Pal. 

Judgment. 

In the execution of a decree the judgment-debtor's 
immovable property was sold and purchased by the decree- 
holder himself. The judgment-debtor applied to the execut¬ 
ing court for the setting aside of the sale on the ground 
of irregularities in conducting the sale but the applica¬ 
tion was dismissed. Against this order of the executing court 
the judgment-debtor has filed the present appeal. 

The main grievance of the appellant is that owing to 
heavy rainfall in Muzaffarabad no auction actually took 
place on the dates on which it is said to have taken place 
and that a wrong report about the auction was made by the 
Nazir of the Sub-Judge’s court and that, the Subordinate 
Judge based his order on the Nazir’s report without ascertaining 
whether the auction had actually taken place or not. The 
respondent's counsel has not been able to satisfactorily meet 
this objection. He has not been able to satisfy us from the 
record that a proper auction actually took place on the dates 
on which it is said to have taken place. It appears from the 
record that on 27th Chet 1994 the judgment-debtor made an 
application to the executing court complaining of the irregular 
procedure adopted by the Nazir but that application does not 
appear to have been properly considered by the court. It 
also appears from the record that the Subordinate Judge 
Muzaffarabad did not take any action to satisfy himself that a- 
proper sale of the immoveable property was conducted and he 
seems to have left the entire matter in the hands of his 
office Nazir. This was not the correct procedure to 
adopt. The Subordinate Judge should have himself super¬ 
vised the sale proceedings. As we are not satisfied that 
proper proceedings in regard to the sale of the property 
have been taken by the lower court we accept this appeal 
and setting aside the order of the lower court, direct that fresh 
proceedings for the sale of the property shall be taken by the 

Subordinate Judge and fresh orders passed according to law. 
No order as to costs in this court. 


Ill 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B ., Chief Justice, 

and Mr. Justice K. L. Kichlu. 

Mst. NAZIRA BEGUM versus ABDULLA. 

Civil Second Appeal No. 94 of 1995. 

Srinagar, 9th Jeth 1996. 

Suit jor dissolution of marriage— Proof of impotency. 

Held , that, mere fact that the defendant did not get 
himself medically examined is not sufficient to establish that 
he was impotent at the time of marriage and has continually 
remained impotent ever since. 

Appeal against the order of District Judge, Kashmir, dated 

22nd P hag an T 94. 

Mr. Ahmed Yar, for the Appellant. 

Respondent not present. 

Judgment. 

The plaintiff instituted a suit in forma pauperis for the 
dissolution of her marriage with the defendant on the ground 
of his impotency. The plaintiIT’s claim was that the defendant 
was impotent at the time of his marriage with her 7 or 8 years 
ago and that he has remained impotent all along and has 
therefore never been able to cohabit with her. The defendant 
pleaded that he was not impotent and has been cohabiting 
with'the plaintiff and that the plaintiff once conceived as a 
result of his cohabitation. The defendant further pleaded 
that the plaintiff had fallen in the hands ot one Abdul Aziz 
Fatwari and that a false case had been instituted on his 
instigation. The trial court dismissed the plaintiff s suit. 
The plaintiff then appealed to the District Judge Kashmir but 
the appeal was also dismissed. She has now filed a further 
appeal in this court. 

We have heard the appellant’s counsel and examined 
the record. The plaintiff’s claim was that ever since 
her marriage the defendant had never had any sexual 
intercourse with her and to substantiate this claim the plaintiff 
was directed by the trial court to produce a medical certificate 
that she was virgo Intacta. But the plaintiff never 
produced any evidence in regard to her virginity. The 
plaintiff also did not produce any satisfactory evidence to 
establish that the defendant was impotent at the time of his 
marriage with her and had remained impotent all along. 
The evidence of the two witnesses produced by the plaintiff is 
of a worthless nature and has been rightly, rejected by the 
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fewer courts. The appellant’s counsel’s contention before 
us is that as the defendant did not get himself medically 
examined it must be declared that he is impotent and that 
the plaintiff’s suit should be decreed on that ground alone. 
But this contention is not tenable. The mere fact that the 

de £? ndant ^id not get himself medically examined is not 
sufficient to establish the plaintiff’s allegation that he was 

impotent at the time of the marriage and has continually 
remained impotent ever since. 

In these circumstances the plaintiff's suit has been rightly 

dismissed. The appeal is dismissed without any order as to 
costs. 


42 p L R J&K 112 

HIGH COURT OF JUDICATURE, JAM MU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B ., Chief Justice, 
ANANT SINGH & others versus STATE. 

Criminal Revision No. 122 of 1996. 

Srinagar, 1 4th Jeth 1996. 

Criminal Procedure Code , Section 112—Omission to give 

full substance of the information received—Entire proceedings 

not vitiated without proof of prejudice being caused to the 
accused 

Held , that, the omission to give more information in the 

order recorded under section 112 of the Code of Criminal 

Procedure does not vitiate the entire proceedings without 

prejudice to the accused Held, further, that such an omission 

is covered by section 537 of the Code and the main criterion 

is as to whether any prejudice has been caused to the accused 
or not. 

Revision against the order of Sessions Judge, Jammu, 
dated 20th Phagan 1995. 

Mr. Lok Nath Sharma. 

Government Advocate. 


Judgment. 

, iv/r HPP^ cantSj f° ur in number, were bound down by 
the Munsin Magistrate Jammu under section 107 of the Code of 

Criminal Procedure and directed to furnish security in the sum 

ot Rs. 100 each for a period of one year. The applicant’s 

rs appealed to the Sessions Judge, Jammu, but their appeal 

was ismissed. They have now filed a revision application 
in this court. 

f The applicants learned counsel does not dispute the facts 
o the case. The only point urged by him is that in the order 
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recorded by the Magistrate under section 112 of the Code of 
Criminal Procedure a proper substance of the information 
received by the Magistrate was not given and that this 
omission constituted a material irregularity which could not 
be cured by section 537 of the t ode of Criminal Procedure. 

1 have heard the learned Government Advocate in regard to 
this point and examined the record. It is true that in the 
preliminary order recorded by the Magistrate the substance 
of the information received against the accused persons is 
not given. But in the notice which was issued to the accused 
persons it was stated, though very briefly, what the allega¬ 
tions against the accused persons were. In a case like this 
the main criterion is as to whether any prejudice has been 
caused to the accused or not. In 1929 Calcutta 739 it 
was held that omission to give more information in the order 
recorded under section 112 of the Code of Criminal Procedure 
does not vitiate the entire proceedings without proof of pre¬ 
judice to the accused. In 3 Bombay 774 it was held that 
the omission on the part of a Magistrate to send a copy 
of the order under section 112 of the Code of Criminal 
Procedure with the summons issued under section 1 14 does 
not invalidate the trial unless it has led to some preju¬ 
dice to the accused person. Such an omission is covered 
by section 537 of the Code. Similarly it was held in 1933 
Allahabad 264 by a Full Bench of the Allahabad High Court 
that the sole criterion given by section 537 is whether the 
accused person has been prejudiced or not. The object of 
procedure is to enable the court to do justice, but if 
inspite of even a total disregard of the rules of proce¬ 
dure justice has been done there would exist no necessity 
for setting ?side the final order which is just and correct 
simply because the procedure adopted was wrong. 

In the present case 1 am satisfied, after examining 
the record, that no prejudice was caused to the accused 
persons. The record shows that the accused persons knew 
full well what the case against them was—they cross- 
examined the prosecution witnesses and produced evidence 
in their defence. So as no prejudice has been caused to 
the accused persons I see no reason to interfere in the 
order passed by the lower courts and the revision applica¬ 
tion is dismissed. A separate warning shall, however, be 
conveyed by the Registrar of the High Court to the Magis¬ 
trate concerned and he shall be directed to be careful in 
future. Magistrates should strictly act in accordance with 
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the provisions of law and they should realize that any care¬ 
lessness on their part leads to complications and reflects 
no credit on their work. 


42 P. L. R, J. &K., 114. 

HIGH COURTOF JUDICATURE, JAMMU& KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. £., Chief Justice . 

GAFAR GUJRI versus STATE. 

Criminal Revision No. 158 of 1996. 

16th Har 1996. 

Criminal Procedure Code , Section 437—Whether a 
District Magistrate is a competent authority to order the 
committal of the accused to the court of Sessions - Discharged 
as used in Section 437 of the Criminal Procedure Code — 
Its significance. 

Held , that, Section 437 of the Criminal Procedure Code 
duly lays down that action can be taken by the District 
Magistrate under that Section. 

Held , further, that the word “discharged” under Section 
437 does not mean “absolutely discharged and set at liberty” 
but also partially discharged or in other words not charged with 
an offence exclusively triable by a court of Sessions. 

Held , further, that a Magistrate cannot usurp the functions 

of a Sessions Court. In a case of conflicting and doubtful 

evidence a Magistrate ought to commit the case for trial 

however unevenly balanced the evidence may be in his 
opinion. 

Revision against the order of the Additional District 
Magistrate, Srinagar, dated 28th Jeth 1996. 

Mr. Asad Ullah. 

Government Advocate. 

Judgment. 

A challan under Section 304 of the Ranbir Penal Code 
was filed against the accused in the Court of City Magistrate 
Srinagar. The City Magistrate, Srinagar, framed a charge 
under section 325 of the Ranbir Penal Code against the 
accused. On a revision application being filed by the police 
the learned Additional District Magistrate, Srinagar, directed 
the City Magistrate to charge the accused under section 304 
of the Ranbir Penal Code and to commit him for trial to 
Sessions Court. Against this order of the learned Additional 
District Magistrate the present revision application has been 
filed by the accused. 

The first point urged by the applicant’s learned counsel 
is that the Additional District Magistrate was not competent 
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to order the comittal of the accused to the Sessions Court 
under Section 437 of the Code of Criminal Procedure. 
This contention is net tenable. The learned counsel appears 
to be under some misapprehension in regard to the scope of 
section 437 of the Code of Criminal Procedure. The Section 
clearly lays down that action under that section can be taken 
by the District Magistrate. Then there is some misapprehen¬ 
sion about the significance of the term “discharged” used in 
Section 437. The word “discharged” under section 437 
does not mean ‘absolutely discharged and set at liberty’ but 
also partially discharged or in other words not charged with an 
offence exclusively triable by a court of Sessions vide 1934 
Lahore 164. The applicant’s learned counsel referred to a 
ruling of the Bombay High Court reported as 1933 Bombay 
158 but that ruling was subsequently overruled by a Full 
Bench of the same court vide 1935 Bombay 137. It was held 
in 1935 Bombay 137 that section 437 empowers the Sessions 
Judge to set aside an order of discharge whenever he thinks 
that the order is improper. Under section 437 all that the 
Sessions Judge has to do is to come to the conclusion that 
the order for discharge was improper. He may reach 
that conclusion not only on the ground that the order was 
perverse or manifestly unreasonable and inconsistent with an 
honest appreciation of the evidence in the case; but also on 
the ground that the Magistrate has, however, competently 
taken upon himself the discharge of a duty which under the 
Code is entrusted to the Sessions Court that is to say the duty 
of appreciation of evidence of doubtful credibility. 

It was held in 1937 Allahabad 373 that a Magistrate in a 
case of conflicting and doubtful evidence ought to commit it 
for trial, however unevenly balanced evidence may be in his 
opinion. The Magistrate cannot usurp the functions of a 
Sessions Court. Similarly it was held by this court in 
' Criminal Revision No. 94 of 1994 reported as 37 P. L. R. 
J. & K. 172 that in a case where death appears to have 
resulted from injuries voluntarily inflicted by the accused, the 
Magistrate ought to be careful not to take upon himself 
to absolve the accused from the graver charge unless 
it is quite clear that there is no sufficient evidence to 
warrant the commitment of the accused to the court of 
Sessions for murder or culpable homicide not amounting to 
murder. It was further held that in a case triable by a court 
of Sessions, if the Magistrate finds that a prima Jade case is 
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made out against the accused and credible witnesses have given 
evidence he must commit it to the court of Sessions. 

In the present case I do not propose to express any 
opinion in regard to the merits of the case, bat I think that 
this was a case which ought to have been committed to the 
Sessions Court by the City Magistrate Srinagar. Under these 
circumstances I see no reason to interfere in the order passed 
by the learned Additional District Magistrate Kashmir. The 
revision application is dismissed.' 

42 P L R , J. & K., 116. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayooms K. B ., Chief Justice. 

GHANl DAR versus STATE. 

MOHDTELI 

Criminal Firdfc Appeal No. 47 of 1996. 

Srinagar, 8th Hat 1996. 

Statement of the approver—Statement fully corroborated 
in material particulars by independent evidence. 

Held , that, the accused have been rightly convicted. 

Appeal against the order of Sessions Judge, Kashmir, 
dated 25th Phagan 1995. 

, Mr. Sham Lai. 

Government Advocate. 

Judgment. 

The accused Ghani Dar has been convicted by the 
Sessions Judge Kashmir under section 436 and 457 of the 
Ranbir Penal Code and sentenced to two and a half years 
rigorous imprisonment and a fine of Rs. 25 for each of the two 
offences. The sentences of imprisonment are to run concur¬ 
rently. The other accused Mohd. Teli has been convicted 
under section 457 of the Ranbir Penal Code and sentenced 
one year’s rigorous imprisonment and a fine of Rs. 25. 
Against these convictions and sentences the accused persons 
have filed a joint appeal in this court. 

On the night of 11th Sawan 1995 a burglary was committ¬ 
ed in the house of one Habib Ganai in village Sholapura and 
a good deal of his property was stolen and after the burglary 
the house was set on fire. The result was that Habib Ganai’s 
house and two other houses were completely burnt. A report 
of the occurrence was given to the Police the next day and as 
the accused Ghani Dar was seen running from the spot after 
setting the fire his name was mentioned in the report. A list 
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of the stolen property was also furnished to the Police. Certain 
recoveries were made by the police from Ghani Dar and Mohd. 
Teli between 13th and 15th Sawan 1995. Then on 17th 
Sawan 1995 the confession of Ghani Dar accused was 
recorded under section 164 of the Code of Criminal Procedure 
and that of Mohd Teli on 19th Sawan 1995. 

The approver Ramzan Mochi gave a clear account of the 
whole occurrence from the beginning to the end. He stated 
that four persons Ghani Dar, Mohd Teli, he himself and one 
other person who has been acquitted by the Sessions Judge 
joined in a conspiracy to commit burglary in the house of 
Habib Ganai as they bad received information that there was 
cash of the value of Rs. 500 in the house. At first all the four 
waited in the house of Ghani Dar and then at about midnight 
they proceeded to the house of Habib Ganai and there they 
broke open a window at the back of the house and through 
that window the approver went inside the house. From there 
he took out the articles and handed them over to Ghani Dar. 
After that the approver went into another room and removed 
articles in a similar manner. Then they all went away to a 
Nar with the stolen property for the distribution of the stolen 
property. Then it was suggested by Ghani Dar that they 
should set fire to Habib Ganai’s house otherwise they would 
be caught by the police. This suggestion was accepted by 
all the accomplices and so they came back to Habib Ganai’s 
house and there Ghani Dar got over the approver’s shoulders 
and set fire to the house and they all ran back to the Nar and 
there the stolen property was distributed in four shares and 
everybody went back to his own house with his share of the 
booty. Subsequently the approver produced before the police the 
exact share of the property and that share was identified to be a 
part of the stolen property. 

The appellants’ counsel submitted that no notice should 
be taken of the confession of the accused persons as they were 
subsequently retracted. Similarly it is submitted that the 
approver’s statement should not be relied upon as it is not 
corroborated in material particulars by other independent 
evidence. The appellants’ learned counsel seems to be under 
some mis-apprehension. The record shows that the approver’s 
statement is fully corroborated in material particulars by in¬ 
dependent evidence. In the first place the production of his 
share of the property by the approver which was subsequently 
established by means of satisfactory evidence to be the com¬ 
plainant’s property affords a very strong piece of corroboration 
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of the approver’s statement. The approver stated that after 
the burglary the stolen property was divided into four shares 
and he received a specific share of the property. Then only 
a couple of days after he produced that property before the 
police and that property was identified to be the stolen 
property. Then in the second place the approver’s statement 
is corroborated by the confession of the accused recorded 
under section 164 of the Code of Criminal Procedure. The 
confession of the accused which was subsequently retracted 
may not be of much value by itself but when it is considered 
in conjunction with the approver’s statement affords an impor¬ 
tant corroboration to the approvers statement. Wnen the 
approvers statement is corroborated by the important evidence 
of two eye-witnesses P. W. 3 Ahmad Ganai and P. W. 4 
Rehman Gan ii. Immediately Habib Ganai’s house was set 
on fire both these witnesses saw Ghani Dar accused running 
away towards the Nar from the side of Habib Ganai’s house. 
The evidence of these two witnesses provides a strong piece of 
corroboration of the approver’s statement. 

The remarks made above apply to the case of the other 
accused Mohd. Teli as well. The approver’s statement is 
supported in the first place by the confession of Mohd. Teli 
himself recorded under section 164 of the Code of Criminal 
Procedure on 19th Saw an 1995 and secondly by the evidence 
of witnesses in regard to the recoveries made from Mohd. Teli. 

I have carefully considered the case and I think that from 
the evidence on the record both the accused persons have been 
rightly convicted and the sentences awarded are not excessive. 
The appeals of both the accused persons are dismissed They 
shall be informed of this order in Jail. 

42 P. L R. J.&K, 118. 

HIGH COURT OF J UDICATU RE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qaxootn ., K.B., Chief Justice 

and Mr. Justice K. L. Kichlu . 

RAJAB SUFI AND another versus P. GOBIND JOO 

AND 6 OTHERS. 

Civil 1st Appeal No. 77 of 1995. 

13th Har 1996. 

Prior Purchase Regulation /Vo. II of 1993—Section 5 

The character of the property m dispute at the time of 
sale. An important consideration—95 Indian Cases 675 and 
1935 Lahore 808 quoted with approval. 

Held , that, the land in dispute was intended to be used for 

building purposes and was not used for any commercial 
purpose. 
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Held , further, that if after the sale any structure had been 
raised that would not change the character of the land as it 
was at the time of sale. 

Held , further, that the land was therefore subject to right 
of pre-emption. 

Appeal against the decree of the District Judge, Kashmir, 
dated 1 9th Jeth 1995. 

Mr. Asad Ullah , Advocate . 

Mr. A. N. Kali , Advocate. 

Judgment. 

On 1 1th Chet 1991, Umar Baba and Sakhi Baba executed 
a sale deed in favour of Rajab Sufi, Ghulam Sufi, Ahad Sufi, 
Ismail Sufi, Rasul Sufi and Aziz Sufi in respect of a plot of 
land measuring 11:1 sq. ft. 6 sq. inches situate in the town of 
Srinagar and in the sale deed the price of the land was 
mentioned as Rs. 300. This deed was registered on 26th J eth 
1992- On 20th Har 1992, the plaintiffs who claimed to be 
the owners of an adjoining plot of land instituted a suit for 
pre-emption in respect of the land sold. The trial court’ 
originally decreed the suit but on appeal, the learned District 
Judge remanded the case for a fresh decision. Then the New 
Munsiff who tried the case dismissed the suit on the prelimi- 
nary ground that the land in dispute was not subject to 
pre-emption. On appeal, the learned District Judge found that 
the land was subject to pre-emption and setting aside the order 
of the Munsiff remanded the case for the trial of the remaining 
issues and for fresh orders. Against this order of the learned 
District Judge the present appeal has been filed by two of the 
vendees, Rajab Sufi and Ghulam Sufi. 

The first point urged by the appellant’s learned Counsel is 
that the present transaction was not governed by the Right of 
Prior Purchase Regulation No. II of 1993 and so the learned 
District Judge was not correct in referring to Section 5 of that 
Regulation. This objection is correct. The Right of Prior 
Purchase Regulation came into force in Sambat 1993 and it 
applied only to cases which had not been completed before the 
Regulation came into force. * In the present case, the trans¬ 
action of sale was completed on 26th Jeth 1992 and so the 
case will be governed by the pre-emption Regulation of 1977. 
But Section 4 of the old pre-emption Regulation contains the 
same provision as is contained in Section 5 of the new 
Regulation of 19^3. Section 4 of the old pre-emption Regula¬ 
tion also provides that no right of pre-emption shall exist in 
respect of the sale of a shop, Serai or market or some other 
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property used as a place for transaction of public business. 
Now we have to see as to whether the plot of land in dispute 
comes within the purview of Section 4 of the old pre-emption 
Regulation or not 

In this connection, the main point to consider is as to 
what was the character of the property in dispute at the time 
of the sale We have examined the sale deed and in the sale 
deed itself, the plot is clearly mentioned as a building site 
(Qittah Zamin Saktii). This will clearly show that at the 
time of the sale, there were no shops or any other structures 
on the land and also that the land was not used as a place for 
transacting public business. The words “ Qittah Zamin Sakni” 
clearly indicate that the land was intended to be used for 
building purposes and was not used for any commercial 
purpose. If after the sale any shops have been built on the 
land or any other structures have been erected they will not 
change the character of the land as it was at the time of the 
sale. The same view was held in 95 Indian Cases 675 and 
7935 Lahore 808. 

In these circumstances, we think that the lower appellate 
court was justified in declaring the land to be subject to right 
of pre-emption. 

The appeal fails and is dismissed with costs. 


TTr _ 42 p L. R.. J & K., 120. 

HIGH COURT OFJUDICATURE.JAMMU & KASHMIR. 

Before Mr^Justice Abdul Oa\oo?n., K-B. , Chief Justice 

and Mr. Justice K L Kichlu. 

1. MST. ZOONI versus HARI KISHEN, minor, 

2. MST. AZIZ1 UNDER THE GUARDIANSHIP 

3. KHIZAR KHAN of mst. AMRA DEVI, 

4. GUL KHAN his real mother 

MINOR UNDER THE 
GUARD1ANSH P OF MST. 

AZIZl. 

Civil Second Appeal No. 148 of 1995. 

5th Har 1996. 

' Suit for permanent injunction—Points mentioned in 
memorandum of appeal not abandoned by the appellant. 

Held , that, the points mentioned in the memorandum of 
appeal ought to have been considered by the 1st. Appellate 
Court, unless they were definitely abandoned by the appellant. 

oo , ^ p , pe ^ a & ainst the order of District Judge, Kashmir, dated 
2Utn Bhadon 1995. 
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Mr. Ahmad Yar. 

Messrs. A.R. Oswal & Satya Pal. 

Judgment. 

The plaintiff’s suit for the grant of a permanent in¬ 
junction directing the defendants to remove the structure 
raised by them has been decreed by both the lower courts. 
The defendants have now come in second appeal to this 
court. 

The main point urged by the appellants’ learned 
Counsel is that issues Nos. 2 and 3 which were essential for 
the determination of the suit were not properly considered by 
the trial court and that the appeal filed in the lower appellate 
court was summarily dismissed and that the various points 
urged in the memorandum of appeal filed in the lower appellate 
court were not considered at all. The respondent’s learned 
counsel replied by saying that the lower appellate court did 
not consider the points mentioned in the memorandum of 
appeal as they were deliberately abandoned by the 
appellants’ Counsel in that Court. The appellants’ Counsel 
further submitted that arguments were addressed before the 
learned District Judge on the preliminary point as to whether 
the suit abated or not and that the parties were under the im¬ 
pression that they will have further opportunity to address the 
court on other points after a finding was recorded on the point 
of abatement but no further opportunity was granted to them. 

We have examined the record and it does not appear 
from the record that the points specified in the memorandum 
of appeal were actually given up before the District^ Judge 
by the appellants’ Counsel So when the points in the memor¬ 
andum of appeal were ■ not definitely abandoned by-the 
appellants’ Counsel, they ought to have beten .‘considered -by 
the learned District Judge and a proper findihg recorded in 
regard to them. * ,s ‘ 

’ We therefore accept the appeal and setting aside the 
Order of the learned' 'District Judge direct that the points 
mentioned in the memorandum of appeal shall now be properly 
considered and fresh' orders passed according to law on the 
appeal filed in the -District Judge’s Court 
‘ The file of the lower appellate court does not show that 
the site in dispute was inspected by the learned District Judge; 
We think that this is a case in which the inspection of the 
site will be helpful in properly determining the appeal. We 
therefore suggest that the site in dispute may be inspected 
by the learned District Judge before deciding the appeal. 

The parties shall bear their own costs in this court. 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Bejore Mr. Justice Abdul Qayoom., K.B., ChieJ Justice 
„ r. _ and Mr. Justice J. N. Wazir. 

KAL SINGH versus TULSI RAM, minor, under 

THE GUARDIANSHIP OF 


, GOKAL SINGH. 

Civil Ind Appeal No. 43 of 1995-96. 

2nd Har 1992. 

Execution oj a decree-Death oj the Decree-holder—The 

person taking out the execution ajter his death alleged to be 
a stranger : ® 

Held , that a proper enquiry should have been made 

whether the person applying for execution after the death of 

the decree-holder was the son of the decree-holder or not. 

Appeal against the order of District Judge, Srinagar, dated 
2nd Katik 1995. 

Mr. Ahmad Yar. 


Respondent's guardian in person. 

_ Judgment. , , , 

, 25th Bhadon 1991, a decree for Rs. 281 was passed 

by the subordinate Judge Muzaflarabad in favour of Kishen- 
Dass Kishen Lai against Gokal Singh. At the request of the 

A/r Cree a h °i der ’ the decree was transferred to the court of 
u '? sl . J. 1 n . a £ ar _/ or execution. During the execution pro¬ 

ceedings Kishen Das died and on 23rd Bhadon 1994, a second 
application for execution was made by one Tulsi Ram who 
claimed to be the son of Kishen Das decree-holder. After 

a f ps ^.°. f . s ° me tlme the judgment-debtor raised an objection 
that Tulsi Ram was not the son of Kishen Das decree-holder 
but was an absolute stranger and as such the execution of 
the decree could not be taken out by him. This objection 
was overrided by the City Munsifif Srinagar as well as by 
the District Judge Kashmir to whom the matter went in first 

appea . The judgment-debtor has now come in second 
appeal to this court. 


tW t i hiS ^ udgment ’ the City Munsiff Srinagar remarked 
J ‘ T , ul ,' Ram was admitted to be the son of Kishen Das 

11 13 submitted by the appellant’s learned 

and thit n S / e N ark ° f thC City Munsiff is not correct 
Hehtnr W ^ admlsslon ' wa s ever made by the judgment- 
debtor We have examined the record and we do not find 

effLt a thT S T n i °r the Part u° f the judgment-debtor to the 
effect that Tulsi Ram was the son of Kishen Das. It is true 
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that the objection that Tulsi Ram was not the son of Kishen- 
das was not promptly made by the judgment-debtor on the 
filing of the second execution application. On the other 
hand, it appears that on the filing of the second execution 
application the judgment-debtor wanted to come to some 
terms with the decree-holder. The appellant's Counsel ex¬ 
plains this attitude on the part of the judgment-debtor by 
saying that the judgment-debtor is not an Urdu Khawan and 
that when the second execution application was filed, the 
judgment-debtor was all along under the impression that that 
application had been made on behalf of the remaining decree- 
holder Kishen Lai and that the fact that the execution appli¬ 
cation had actually been made by Tulsiram was not within 
the knowledge of the Judgment-debtor at the time. It is 
further submitted that the judgment-debtor came to know on 
8th Magh 1994 that the execution application had been made 
by a stranger and on the same date an application was filed 
by the judgment-debtor that execution in the name of Tulsi- 
Ram could not proceed. The position was that on the one 
hand Tulsi Ram claimed to be the son of the original decree- 
holder Kishen Das but that claim was denied by the 
judgment-debtor. The judgment-debtor, on the other hand, 
declared Tulsi Ram to be an utter stranger. When such was 
the case, a proper enquiry ought to have been made as to 
whether Tulsi Ram was or was not the son of Kishen Das 
decree-holder. But no such enquiry appears to have been 
made by any of the lower courts. We therefore accept this 
appeal and setting aside the orders of the lower courts, direct 
that a proper enquiry shall now be made in regard to the 
point as to whether Tulsi Ram is or not the son of Kishen- 
dass deceased decree-holder and when that enquiry has been 
made, fresh orders shall be passed on the execution application 

according to law. 

Costs in this court to abide the result. 


, 42. P. L. R , J &K., 123. 

HIGH COURT OF JUDICATURE, JAMMU* KASHMIR. 

Before Mr. Justice Abdul QayoomK B ., Chief Justice 
, ■ and. Mr. Justice J.N. Waztr. 

1, ALI MOHAMMED versus STATE 

2. KAKU 

Criminal 1 st Appeal No. 55 of 1996. 

} , 16th Har 1996. 

First infortnantion Report—Its Object Code of Criminal 
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Procedure Section 288 , Statement transferred under this 
section itself a piece of substantive evidence. 

Held , that, a first information report made to the Police 
need not contain full details of the occurrence. The object 
of the first information report is simply to acquaint the 
police of the commission of the offence. The first information 
report is not a piece of substantive evidence. 

Held , further, that the statement of a witness trans¬ 
ferred to the Sessions file under Section 288 of the Code of 
Criminal Procedure can be used as a piece of substantive 
evidence for all purposes. 

Appeal against the order of the Sessions Judge, Jammu, 
dated 16th Jeth 1996. 

Mr. Hamid Ullah , for the Appellant* 

Government Advocate. 

Judgment. 

The appellants Ali Mohammad and Kaku are brothers. 
Ali Mohammad has been convicted by the Sessions Judge, 
Jammu under Section 304 (2) of the Ranbir Penal Code and 
sentenced to 7 years’ rigorous imprisonment and a fine of 
Rs. 20. Kaku has been convicted . under Section 323 of the 
Ranbir Penal Code and sentenced to three months’ rigorous 
imprisonment. The accused persons have filed a joint appeal 
against their convictions and sentences. 

Sadar Din and Dina were cousins. The accused persons 
are the sons of Dina. Sadar Din and Dina possessed adjoin- 
ing plots of land and there was a dispute between them in 
Wd t ° the boundary of these plots. In the afternoon of 
24th Chet 1994, the accused persons dug up certain pits to 
put up a fence on the boundary line but this was objected 
to by Sadar Din as he thought that the pits had been dug 

up in his portion of the land. He therefore removed one 

or two Thors which had been put in the pits by the accused 
persons. The prosecution version is that upon that the 
accused Ah Muhammad struck Sadar Din with a Gutala on 
the head and after that the other accused Kaku hit Sadar Din 
with a piece of Thor. Gutala is an implement which is used 

in digging pits and has an iron head on one side After 
receiving the injury on the head with the Gutala, Sadar Din 
tell down, became unconscious and died soon after. Sadar 

Dm s son Nur who was present on the spot informed the 

local Lambardar llam Din of the occurrence and the Lambar- 
dar went to report the matter to the Police Station Hir a - 
nagar which is at a distance of about three miles from the 



Vol XLII—1940. ] 


Jammu and Kashmir. 


125 


scene of occurrence. The report was recorded at the Police 
station at 7-30 p.m. the same evening. The post-mortem 
examination was performed the next day and the skull was 
found fractured and in the opinion of the medical officer who 
conducted the post-mortem examination the death of the 
deceased was due to the injury received on the head. The 
accused persons remained absconding for about a year and 
were ultimately arrested on 2nd Phagan L9d. They were 
sent up for trial and have been convicted and sentenced as 
stated above. 

The first point urged by the appellants’ learned Counsel 
is that no importance should be attached to the first infor¬ 
mation report given by Ilam Din Lambardar as no mention 
of the Gutala had been made in that report. This contention 
is not tenable. The first information report made to the Police 
need not contain full details of the occurrence. The object 
of the first information report is simply to acquaint the 
Police of the Commission of an offence. The first information 
report is not a substantive piece of evidence. 

The other point urged is that the three eye-witnesses 
Nur, Nathu and Ilmun who have appeared as eye-witnesses 
in the case are tutored witnesses and should not be relied 
upon. We have carefully examined the evidence of these 
witnesses and we think that the learned Sessions Judge has 
rightly relied upon the evidence of these witnesses. The 
learned counsel referred to certain discrepancies in the state¬ 
ment of these witnesses but. these discrepancies are of a 
trivial nature and do not affect the main evidence of these 
witnesses. It appears that Ilmun eye-witness and Ilam 
Din Lambardar attempted to favour the accused persons in 
the Sessions Court and so they changed their previous state¬ 
ments to some extent. Ilmun was declared to be a hostile 
witness and according to Section 288 of the Code of Criminal 
Procedure the statement which he made before the committ¬ 
ing magistrate was transferred to the Sessions Courts’ file. 
The statement of a witness transferred to sessions file under 
Section 288 of the Code of Criminal Procedure can be 
used as a piece of substantive evidence for all purposes.^ The 
same view was held by their Lordships of the Privy Council 
in 1937 P.C. 119. Ilmun fully supported the prosecution 
story before the committing magistrate and stated that there 
was a dispute between the parties about the putting of a fence 
on the boundary line and that as a result of that dispute 
accused Ali Mohammad struck Sadar Din on the head with 


126 The Punjab Law Reporter. [Vol. XLII—1940. 


a G a tala and the other accused Kaku hit him with a Thor. 
The other two eye-witnesses Nur and Nathu definitely 
stated before the Sessions Judge that Sadar Din had been hit 
on the head by Ali Mohammad accused with a Gutala and 
with a Thor by the other accused Kaku. We see no reason 
why the evidence of these eye-witnesses should not be relied 
upon. The evidence of these witnesses is fully supported by 
the medical evidence on the file. 

The occurrence took place in the afternoon of 24th Chet 
1994 and a report was made to the Police almost at once. 
There was no time for anybody to concoct a false story 
against the accused persons. In the report which was given 
to the Police the same evening both the accused persons were 
definitely mentioned as the assailants of Sadar Din and the 
names of the eye-witnesses Nathu and Ilmun were also clearly 
mentioned in that report. The accused persons pleaded alibi 
and stated that they were away from the village for about a 
month and a half before the occurrence. But even Ilmun 
witness who was declared a hostile witness in the Sessions 
court and did his best to help the accused persons had to admit 
in the Session court that he saw both the accused persons in 
the village a day before the occurrence. Ilmun also admitted 
in the Session court that when he reached the spot he was in¬ 
formed by the other eye-witnesses that Sadar Din had been 
struck by the accused persons. From the evidence on the 
record both the accused persons have been rightly convicted. 

As regards the sentences, it is submitted by the appell¬ 
ants learned counsel that in the circumstances of the case 

they are excesbive and some reduction might be made in 
them. 

We will first take up the case of Kaku accused. It is 

clear from the record that Kaku struck Sadar Din with 

a piece of Thor and this injury was of such a trivial nature 

that no mark of that injury was left on the body of the 

deceased. We think that in the case of Kaku the sentence 

of imprisonment which he has already undergone would be 

sufficient and we therefore reduce his sentence to that already 
undergone. J 

As regards the other accused Ali Mohammed, we think 
that a sentence of five years’ rigorous imprisonment would 

r !ru le , nt ln the circumstances of the case and the sentence 
ot All Mohammad is therefore reduced to five years’ rigorous 
imprisonment. The sentence of fine will stand. 
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With these modifications in regard to sentences the 
appeal is dismissed. 

A copy of this order shall immediately be sent to the 
Superintendent of Jail Jammu. 

42 P L R J & K 127 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B„ Chiej Justice. 
GOPl NATH versus BANSI LAL, minor, through 

NIL KANTH. 

Criminal Reference No. 65 of 1996. 

15th Har 1996. 

Application under Section 488 oj the Code of Criminal 
Procedure—Offer to keep his child n6t made in good Jaith by 
the father who neglected the child from his birth. 

Held , that the boy is entitled to receive a maintenance 
allowance from his father. 

Reference made by the Sessions judge, Kashmir. 

Mr. Arjan Nath Bhan. 

Mr. Sham Lai. 

Judgment. 

An application under Section 488 of the Code of Crimi¬ 
nal Procedure was made on behalf of a minor boy Bansi Lai 
against his father Gopi Nath. The trial Magistrate granted 
an allowance of Rs. 8 per mensem in favour of the boy against 
his father. On a revision application being filed by Gopi Nath 
the learned Sessions Judge Kashmir has made this reference 
with a recommendation that the amount of maintenance be 
reduced from Rs. 8 to Rs. 5 per mensepi, and that the main¬ 
tenance should be allowed only upto the time when the minor 
completes his 8th year. 

1 have heard the counsel for the parties and examined 
the record. The mother of the minor boy has died and the 
minor’s father has married a second wife. It appears from the 
record that the relations between Gopi Nath and the minor’s 
mother were not good and the minor’s mother was neglected 
by her husband and she ultimately died in her parents house 
after a protracted illness. The boy is said to have been born 
under the influence of some evil stars and so the boy’s father 
did not want to keep him under the apprehension that if the 
boy lived with him he would bring him bad luck. The result 
is that ever since his birth, the boy has been living under the 
protection of his maternal uncle Nil Kanth. The boy is said 
to be about four years of age at present and there is evidence 
to the effect that the bad effect of the evil stars will come to 
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an end when the boy had completed his 8th year of age. 
When the^ present application was made the non-applicant 
G°pi Nath’s plea was that the boy had been adopted by Nil- 
Kanth and was therefore not entitled to any allowance from 
him i. e. from Gopi Nath. But this plea of adoption has been 
found to be incorrect. Gopi Nath then offered that if Nil- 
Kanth did not like to keep the boy with him, the boy might be 
returned to Gopi Nath. But it has been found by both the 
lower courts that this offer has not been made by Gopi Nath 
in good faith. Gopi Nath neglected the child from his birth. 
It appears from the record that Gopi Nath’s apprehension has 
been that the boy was born in an inauspicious time he would 
bring him bad luck if he , came and lived with him. In these 
circumstances, I think that the boy is entitled to receive 
maintenance allowance from his father. The amount of 
allowance suggested by the learned Sessions Judge is reason¬ 
able. 

I therefore accept the recommendation made by the 
learned Sessions Judge and direct that the order of the 
trial court shill be modified accordingly. 


TT1 , M _ 42 P.L.R J.&K, 128. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before A Ir Justice Abdul (Jayoom ., K. B., Chief Justice 

and Mr. Justice K. L Kichlu. 

MOHD KHAN versus STATE 

STATE versus ' MOHD KHAN 

Criminal 2nd Appeal No. I I ] of 1996. 

Criminal Reference No. 64 of 1996. 

Srinagar, 26th Har 1996. 

Case triable by Sessions Court-Duty of the Magistrate 

when a prima Jacie case has been made out against the 
accused. 


Held , that a Magistrate should not usurp the functions 
of a Sessions Court and when he finds that a prima facie case 
has been made out against the accused and respectable wit¬ 
nesses have given evidence he must commit it 10 the Sessions. 

ApP ea l against the order of and reference made by the 
Additional Sessions Judge, Mirpur, dated I 4th Jeth 1996. 

Nemo , jor the appellant. 

Government Advocate. 

Judgment. - 

A challan under Section 304 of the Ranbir Penal Code 
was filed against the accused in the court of the Sub Judge 
Magistrate Koth. The Magistrate convicted the accused 
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under section 325 of the Ranbir Penal Code and sentenced 
him to one year’s rigorous imprisonment and a fine of Rs. 20. 
Against this conviction and the sentence an appeal was 
filed in the court of the Additional Sessions Judge Nlirpur. A 
revision application was also filed in that court by the Public 
Prosecutor praying that the order of the Magistrate be set 
aside and he may be directed to commit the accused for 
trial to the Sessions Court. The learned Additional Sessions 
Judge dissmissed the appeal filed by the accused As regards 
the revision application filed by the Public Prosecutor the 
Additional Sessions Judge Mirpur did not. consider it necessary 
in the circumstances of the case to direct a commitment of 
the accused to the Sessions Court but has made the present 
reference with the recommendation that the sentence of the 
accused under section 325 be enhanced to at least two years. 
The accused has also filed a further appeal in this court 
from the jail. This judgment will govern the decision of the 
criminal reference as well as of the appeal. We have heard 
the learned Government Advocate and examined the record. 
Said Mohd deceased was an uncle of Mst. Fazal Bibi who 
is the wife of the accused Mohd Khan. On 1st Maghar 
1995 the accused gave a beating to his wife Mst. Fazal Bibi 
and she complained about it to her uncle Said Mohd. The 
next day i. c. on 2nd M aghat 1995 Said Mohd. came to the 
house of Mohd. Khan accused in the morning and demon¬ 
strated with the accused for having beaten Fazal Bibi. Upon 
that hot words were exchanged between the two and after 
that they grappled with each other Shah Mohd and Said 
Mohd witnesses happened to arrive on the spot and they 
intervened and separated one from the other. When these 
witnesses were going away the accused and Said Mohd again 
caught hold of each other and during the fight the accused 
who had a stone in his hand gave several blows with the 
stone on the side of Said Mohd. Said Mohd dropped down 
and died r soon after. Fateh Sher witness who is an uncle of 
the accused reached the spot at the time of the fight and ie 
gave the first information report to the Police Station after 
Said Mohd had expired. In this report which was recorded 
the same afternoon Fateh Sher gave a full account of the 
whole occurrence and state how Said Mohd had died as a 
result of the injuries caused to him by the accused. The 
post mortem examination was performed the next day i. e. 
on 3rd Makgar 1955 and during that examination the spleen 
was found ruptured and the lower lobe of the left lung was 
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found lacerated. A contusion was also found near the 9th 
and lO.h left ribs. In the opinion of the medical officer who 
conducted the post mortem examination the cause of the 
death of the deceased was due to the rupture of the spleen 
and the laceration of the lower lobe of the left lung. The 
accused admitted beating his wife Mst. Fazal Bibi and also 
admitted his fight with Said Mohd deceased. His plea how¬ 
ever was that Said Mohd had come to his house in his absence 
and had given a beating to his mother. 

Fateh Sher, Said Mohd, Shah Mohd and Sain are the 
eye-witnesses of the occurrence and they fully support the 
prosecution story. Fateh Sher witness is an uncle of the 
accused and there was no reason for him to give a false state¬ 
ment against the accused, who is his own nephew. Besides 
there was no time for anybody to concoct any false story 
against the accused as the report of the occurrence was immedi¬ 
ately made to the Police. From the evidence on the record 
the accused has been rightly convicted and his conviction is 
maintained. His appeal is dismissed. 

As regards the sentence a notice was issued to the 
accused to show cause as to why his sentence should not be 
enhanced. He has submitted his objections in writing. We 
have examined these objections and we do not think that they 
are entitled to any weight. Keeping in view all the circum¬ 
stances of the case we think that the sentence of one year’s 
rigorous imprisonment, is inadequate We therefore accept 
the recommendation of the learned Additional Sessions Judge 
Mirpur and enhance the substantive sentence to two year’s 
rigorous imprisonment The sentence of fine is maintained. 

The accused and the Superintendent Jail shall be informed of 
this order. 


i ^examining the record we find that although the 
learned Additional Sessions Judge Mirpur did not consider 
necessary to order committment of the accused to the sessions 
court, the Magistrate was not right in starting the trial of the 
case himself. When the magistrate had found that death had 
resulted from injuries voluntarily inflicted by the accused the 
Magistrate ought to have committed the accused to the sess¬ 
ions court and should not have taken upon himself the dis¬ 
charge of a duty which under the law is entrusted to a 
Sessions court A Magistrate should not usurp the functions 
of a Sessions Court. Reference in this connection shall be 
made to a judgment of this court reported as 37 P.L.R. J.&K. 
171 and to another judgment of this court in Guffar Gujri v.* 
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State (1) delivered on 1' th Har 1996. It has been held by this 
court that in a case triable by a sessions court if the Magis¬ 
trate finds that a prima facie case has been made out against 
the accused and respectable witnesses have given evidence he 
must commit it to the sessions. We expect that the Magistrate 
shall be careful in the future and act according to the pro¬ 
visions of law. 


42 P.L R J.&K, 131. 

HIGH COURT OF J UDICATURE, JAMMU & KASHMIR. 

Beiore Mr. Justice Abdul Qa\oom ., K B., Chief Justice 
MUNI, GHULAM JILANI versus STATE 
Criminal 2nd Appeal No. 105 of 1996. 

Srinagar, 21st Har 1996. 

Section 376 of the Ranbir Penal Code—Report of the 
occurrence given ajter 10 days—Delay fully explained— Girl's 
statement convincing and fully supported by medical 
evidence—No enemity established 

Held, that, as the girl could not ruin her honour and 
cause injuries to her person simply to make a false case, the 
offence of the accused had been fully established. 

Appeal against the order of Sessions Judge, Kashmir, dated 
3 I st Baisakh 1996. 

Mr. H.N.Dar. 

Government Advocate. 


Judgment. 

The accused persons Muni and Ghulam Jilani were con¬ 
victed by the Sub-Judge Magistrate Muzaffarabad under 
Section 376 of the Ranbir Penal Code and sentenced to one 
year and eight months rigorous imprisonment and a fine of 
Rs. 10. They were also sentenced to whipping. On appeal 
the learned Sessions Judge Kashmir maintained the conviction 
of both the accused persons but reduced their substantive 
sentence to one year’s rigorous imprisonment. The punish¬ 
ment of fine and that of whipping was maintained. The accus- 
persons have now filed a further appeal in this court from the jail. 

The prosecution story is that on the night of 10th and 
11th Har 1995 Mst. Nurjan, an unmarried girl of about 15 
years slept on a cot in the compound of her house with two 
small children. The girl’s father was away from the village at 
the time but her mother and one other woman Mst. Sahibi 
slept in the same compound. When all these persons were 
asleep the accused persons entered the compound, put one 
child who was sleeping with Mst. Nur Jan on the ground and 


(1) 42 P. L. R. J. & K. 114. 
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took away the cot with Mst. Nur Jan and one child on it. 
Alter going some distance the girl woke up and she attempted 
to raise an alarm but the accused persons gagged her and then 
left the cot with the child near the river bank and removed the 
girl to another spot nearby. It is alleged that both the accused 
persons raped the girl on that spot and when the girl became 
unconscious they ran away. On regaining consciousness the 
girl came back to her house and informed her mother of what 
had happened. The girl was bleeding at the time. It may 
also be mentioned here that during the absence of the girl from 
the house her mother woke up and finding the girl and her cot 
missing she had also raised an alarm and some persons had 
collected there. On being questioned as to where her cot was 
the girl went back to the place and pointed out the place 
where the cot had been left by the accused persons. The cot 
was found at the place with one child sleeping on it. 

On the return of the girl's father a report of theoccurrence 
was made to the police on 21st Har 1995. The girl was medi¬ 
cally examined at Srinagar by Dr. Mazumdar on 22nd Har 
1995 i. e. 12 days after the occurrence, and even at that time 
an injury was found in the girl’s private parts which in the 
opinion of the Doctor was strongly suggestive of rape. Besides 
this injury, marks of scratches were found on the girl’s back 
and legs. 

It is submitted by the appellant’s learned counsel that a 
report of the occurrence was given after iO days and this delay 
in the making of the report makes the case doubtful. But • the 
delay has been fully explained by the fact that the girl’s father 
was away from the village for about 7 days and there was no 
other male member in the family who could go and give a re¬ 
port at the Police station. I have examined the record. The 
girl's statement is very convincing in the case and has been 
fully supported by the medical evidence. Besides the girl’s 
story is fully supported by the fact that soon after the occurr¬ 
ence the girl’s cot and one child were actually found at the 
place where it had been pointed to be. The plea of the 
accused was that a false case had been made against them. 
But no enemity has been established and the girl could not 
ruin her honour and cause injuries to her person simply to 
make a false case against the accused persons. The offence has 
been fully established against both the accused persons and they 
have been rightly convicted. The punishment as reduced by 
the lower appellate court is not excessive. The appeal is dis¬ 
missed. The appellants shall be informed of this order in 
jail. 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. £., Chief Justice. 

NIHALU versus STATE 
Criminal Reference No. 67 of 1996. 

Srinagar, 22nd Hat 1996. 

Section 514 of the Code of Criminal Procedure—Notice 
to surely. 

Held^ that before passing an order for the recovery of 
the penalty from a surety a notice ought to have been issued 
to the surety under Section 514 of the Code of Criminal 
Procedure to show cause why the penalty should not be paid 
by him. 

Reference made by the Sessions Judge, Jammu, dated 
23rd Jeth 1996. 

Nemo, for the applicant. 

Government Advocate. 

Judgment. 

In connection with a case under section 498 of the Indian 
Penal Code (enticing or taking away or detaining with criminal 
intent a married woman) one Chinalu accused was wanted by 
the District Magistrate of Chamba. Extradition proceedings 
were taken and the District Magistrate Jammu issued an 
extradition warrant against Chinalu. The District Magistrate 
further directed that if the accused furnished a bond for 
Rs. 500 with two sureties he should be released on bail. 
Chinalu did not appear before the District Magistrate Chamba 
and as Nihalu applicant was one of the sureties the District 
Magistrate directed the Sub Divisional Magistrate Kathua to 
recover Rs. 250 from Nihalu by way of penalty. Nihalu then 
applied to the District Magistrate Jammu saying that the case 
pending before the Chamba Magistrate had been compounded 
between the parties and the accused was acquitted and so he 
i. e. Nihalu was not liable to pay penalty of Rs. 250. Upon 
that the District Magistrate Jammu passed the following order 
on 3rd November 1938 : — 

“I have heard the pleader. Rejected.” Nihalu then 
filed a revision application before the Sessions Judge Jammu 
and the learned Sessions Judge has made the present reference 
with the recommendation that as the order passed by the Dis¬ 
trict Magistrate Jammu is neither a legal nor a proper order it 
should be set. aside. 
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I have heard the learned Government Advocate and ex¬ 
amined the record. The learned Government Advocate admits 
that the order passed by the District Magistrate is not a proper 
order and therefore supports the recommendation made by the 
learned Sessions Judge Jammu. Before passing an order for 
the recovery of the penalty from the surety a notice ought to 
have been issued to the surety under Section 514 of the Code 
of Criminal Procedure to show cause why the penatly should 
not be paid by him. But no notice in this case was issued to 
the surety by the District Magistrate. This is the first irregu¬ 
larity committed by the District Magistrate. Secondly the 
District Magistrate ought to have himself taken action in accor¬ 
dance with the provisions of section 514 of the Code of Crimi¬ 
nal Procedure and should not have delegated that function to 
the Sub-Divisional Magistrate Kathua by an executive order. 
Thirdly when a certified copy of the order of the District 
Magistrate Chamba had been produced and it was clear from 
that order that the case had been compounded between the par¬ 
ties and that on that account the papers had been filed and the 

accused had been acquitted no action should have been taken by 
the District Magistrate Jammu to recover the penalty from any 
of the sureties. The offence under Section 498 of the Ranbir 
Penal Code as well as of the Indian Penal Code is a com- 
poundable one and when the case had been compounded and 
the accused acquitted it was no longer necessary for the 
accused to appear before the District Magistrate Chamba and 
so the sureties of the accused were not liable to pay any 
penalty for the non-appearance of the accused. 

In the reference made by the learned Sessions Judge he 
expresses some doubt as to whether the offence under Section 
498 of the Ranbir Penal Code is an extraditable one and whether 
extradition relations exist between this State and Chamba State. 

A reference to the extradition Manual of the State as modified 
up to 31st October 1933 would show that Extradition relations 
do exist between this State and Chamba State and the offence 
of enticing or taking away or detaining with criminal intent a 
married woman (S. 498) is an extraditable offence. 

I' therefore accept the recommendation of the learned 
Sessions Judge and set aside the order of District Magistrate 
directing the recovery of Rs. 250 from Nihalu applicant. A 

copy of this order shall be sent to the Sessions Judge and also 
to the District Magistrate Jammu. 
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HIGH COURTOF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B ., Chief Justice, 

and Mr. Justice K. L. Kichlu. 

ANAND BAT versus SHAMBU NATH 

MINOR & OTHERS. 

SHAMBU NATH minor versus ANAND BAT and 

UNDER GUARDIANSHIP OF OTHERS. 

NAND BAYU. 

Civil 2nd Appeals Nos. 66 & 77 of 1995-96. 

Srinagar, 19th Har 1996. 

(a) Appeal - Points mentioned in memorandum of 
appeal. 

Held, that the appellate courts should always be careful 
in properly disposing of appeals filed before them. They should 
consider each and every point specifically mentioned in the 
memorandum of appeal excepting the points which are de¬ 
finitely given up. 

( b ) Guardianof minors—Effect of recording evidence 
in absence of a guardian. 

Held , that recording evidence in the absence of any 
guardian to represent the minor was irregular. 

(c) Order 32 Rule 3 sub-clauses (3) and ( 4) of the Civil 
Procedure Code. 

Application for appointment of a guardian not supported 
by the affidavit according to clause (3) of the Rule 3 nor a 
notice issued to the minor according to clause (4) of Rule 3. 

Held, that the mandatory provisions of 0. 32, Rule 3 sub- 
clauses (3) and (4) have been entirely disregarded by the lower 
court. A decree passed against the minor defendant without 
the appointment of a proper guardian is clearly a nullity. 

Appeal against the order of District Judge, Kashmir, dated 
2nd Maghar 1995. 

Mr. Sundar Lai for Shambu Nath appellant. 

Mr. Sham Lai for respondent No. 2 Bala Bayu. 

Anand Bat appellant in person. 

Judgment. 

On 21st Maghar 1992, defendant No. 1 Shridhar Bayu 
executed a sale deed in favour of the plaintiff Anand Bat in 
respect of two houses and a strip of land adjoining those 
houses. The possession of the property remained with de¬ 
fendants Nos. 2 to 4 and so in Har 1993 Anand Bat brought 
a suit for the possession of the property sold to him and also 
for the recovery of rent from the defendants at the rate of 
Rs. 20 per mensem. Defendant No. 4 Rogho Bayu died 
during the pendency of the suit in the trial court and his minor 
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son Shambu Nath was brought on the record in his place. The 
trial court decreed the plaintiff’s suit for possession but dis¬ 
allowed the claim for rent. Two cross-appeals were filed in 
the court of the District Judge Kashmir—one by the plaintiff 
for the grant of the amount of rent disallowed by the trial 
court and the other on behalf of Shambu Nath minor for the 
setting aside of the decree passed by the trial court. The 
District Judge. Mr. Mul Raj, maintained the decree passed by . 
the trial court but made some modification in regard to the 
allotment of costs. Two further appeals have now been filed 
in thiscourt^—one on behalf of Shambu Nath and the other 
by the plaintifh This judgment will govern the decision of 
both the appeals. 

Mr. Sunder Lai appears for Shambu Nath minor. His 
first grievance is that the appeal filed by him in the lower 
appellate court was dismissed in a summary manner and that a 
number of material points specifically urged in the memor¬ 
andum of appeal were not at all considered by the learned 
District Judge and no finding recorded in regard to them. Mr. 
Sundar Lai has particularly referred to grounds Nos. 2,3,7 and 
8 contained in the memorandum of appeal filed in the lower 
appellate court and has stated that although detailed arguments 
in regard to these points were addressed by him before the 
learned District Judge no finding whatsover was recorded by 
the learned District Judge in regard to these points. We have 
examined the record and we do not find that the grounds re¬ 
ferred to above were ever given up by the appellant in the 
lower appellate court. When these points had not been given 
up on behalf of the appellant it was the duty of the learned 
District Judge to have considered all these points and recorded 
a definite finding in regard to them. Appellate courts should 
always be careful in disposing of appeals filed before them. 
They should consider each and every point specifically men¬ 
tioned in the memorandum of appeal excepting the points 
which are definitely given up by the appellant and should on no 
account give an impression to the litigant public that the 
appeals are not properly considered but are disposed of in an 
off-hand manner. We hope that the learned District Judge 
will be careful for the future and see that the provisions of 
law are fully observed. 

We were at. first inclined to set aside the order of the 
learned District Judge and direct a rehearing of the appeal 
filed in his court, but in view of the order that we propose 
to pass in this case that course has not been adopted. 
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The other point urged by Mr. Sunder Lai is that the 
decree passed against Shambu Nath minor is a nullity as the 
minor was not represented by a properly constituted guardian 
during the trial of the case and the mandatory provisions 
contained in Order 32 Rule 3 of the Code of Civil Procedure 
were totally ignored by the trial court. We have examined the 
record. Defendant No 4 Raghu Bnyu died on 6th Jeth 1994. 
On tne 7th Jeth 1994 the plaintiff applied for the substitution 
of Shambu Nath minor in place of his father and for the 
appointment of his mother as his guardian for the suit. It 
appears from the record that three guardians were appointed 
to represent the minor from time to time. On the first appli¬ 
cation of the plaintiff the minor’s mother was appointed as his 
guardian but the minor’s mother never appeared in the court. 
Then on 10th Bhadon 1994 the Nazir of the court was appoint¬ 
ed guardian of the minor. The case was pending in the court 
of the City Judge Srinagar but we are surprised to find that the 
order of 10th Bhadon 1994 appointing the Nazir as guardian of 
the minor was passed not by the City Judge but by some other 
official during his absence. So the order dated 10th Bhadon 1994 
was irregular. But the Nazir also never appeared to represent 
the minor. On 16th Assnj 1994, some proceedings were taken 
by tine court and some evidence was recorded but there was no 
guardian to represent the minor- This action on the part of 
the trial court in recording evidence in the absence of any 
guardian to represent the minor was irregular. Then on 16th 
Katik 1994 the minor’s maternal uncle Nand Bayu was 
appointed guardian. We are surprised to find that in regard 
to the appointment of all the three guardians the mandatory 
provisions of Order 32 Rule 3 sub-clauses (3) and (4) were 
totally disregared by the trial court. Sub-clause (3) of Rule 3 
lays down that an application for the apppintment of a guard¬ 
ian for a minor defendant shall be supported by an affidavit 
verifying the fact that the proposed guardian has no interest 
in the matters in controversy in the suit adverse to that of the 
minor and that he is a fit person to be so appointed- No 
affidavit was filed in regard to any of the above appointments. 
Sub-clause 4 of Rule 3 provides that a notice shall be issued 
to the minor when the question of the appointment of his 
guardian is considered by the court. In the present case no 
notice was issued to the minor in regard to the appointment of 
any guardian. It is represented that the minor is not a small 
child but is a boy of about 16 years of age and that he was 
therefore in a position to understand as to whether the guard- 
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ia.n proposed for him was likely to safeguard his interests or 
not. So as the mandatory provisions contained in sub clauses 
(3) and (4) of Order 32 Rule 3 of the Code of Civil Procedure 
have been entirely disregarded by the trial court and as some 
of the proceedings were taken in the case at a time when there 
was no guardian of the minor to represent him the decree 
passed by the trial court cannot be maintained. A decree 
passed against a minor defendant without the appointment of 
a proper guardian is clearly a nullity. The same view was 
held in 1937 Kangoon 106 , 1932 Lahore 521 and 1934 Oudh 
475. It was held in 1932 Lahore 521 that when no notice was 
served to the minor as required by Order 32 Rule 3 of the 
Code of Civil Procedure there was no guardian ad litem and 
the decree did not bind the minor. Similarly it was held in 
1931 Rangoon 106 that the court cannot dispense with the 
appointment of a guardian ad litem of a minor defendant and 
a decree passed against a minor defendant who is not properly 
represented is a nullity. In these circumstances we accept the 
appeal filed on behalf of Shambu Nath minor and setting 
aside the decree of the lower courts direct -that the suit shall 
be retried by the trial court and proper orders passed accord¬ 
ing to law. Costs in this court to abide the result. 

In view of the order passed by us in the appeal filed on 
behalf of Shambu Nath minor no orders are required on the 
appeal filed by Anand Bat. 

Court fee paid in this court in regard to the appeals shall 
be refunded. 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Bejore Mr. Justice Abdul Qayoom , K.B ., Chiej Justice^ 
Mr. Justice K. L. Kichlu and Mr. Justice J. N. Wazir. 
Rule issued under section 12 of the Legal Practitioners 
Regulation against Mirza Mohd. Afzal Beg, Pleader, Anantnag. 

Criminal Miscellaneous No. 4 of J995. 


Srinagar, 31st Har , 1996. 

Section 12 oj the Legal Practitioners Regulation—Duty 
oj a Legal Practitioner. 

Held, that, it is th i duty of a legal practitioner not only 
to respect and enforce the law himself but to see that it is 
respected and enforced by others. Those who live by the law 
should keep the law. 

Government Advocate. 

Mr.Jia Lai Kilam with Mr. Ajzal Beg. 
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Judgment. 

Mirza Afzal Beg, a pleader practising at Anantnag, was 
convicted by the Additional District Magistrate Kashmir under 
section 5 (1) of the Regulation for the Prevention of Seditious 
Meetings Samvat 1971 and sentenced to six months rigorous 
imprisonment and a fine of Rs. 50. He was also convicted 
by the same Magistrate under Section 21 of Notification 19-L 
and sentenced to ten months rigorous imprisonment and a 
fine of Rs. 50. The sentences of imprisonment were to run 
concurrently After these convictions a notice was issued to 
Mirza Afzal Beg to show cause as to why disciplinary action 
under the Legal Practitioners Regulation should not be taken 
against him. Mirza Afzal Beg appeared before us with his 
counsel Mr. Jia Lai Kilam. 

The Government Advocate mentioned before us the facts 
of the two cases which had been filed against Mirza Afzal Beg 
and submitted that as Mirza Afzal Beg had defied the law 
and behaved in a manner inconsistent with his position as a 
legal practitioner, suitable disciplinary action should be taken 
against him. In this connection the Government Advocate 
cited a few rulings of the British Indian High Courts but as 
these rulings have already been considered and discussed by 
us in our judgment, dated 19th Chet 1995 in criminal miscella¬ 
neous Nos. 1,2 and 3 of 1995, we do not think it necessary 
to enter into a fresh discussion of these points in this 
judgment. 

Mr. Jia Lai Kilam appeared for Mirza Afzal Beg. He 
admitted that he was precluded in these proceedings to 
challenge the convictions recorded against Mr. Afzal Beg but 
submitted that the circumstances of these cases might be 
considered by the Court. He then submitted that Mirza 
Afzal Beg was not aware of the existence of the Regulation 
for the Prevention of Seditious Meetings Sambat 1971 and of 
Notification No. 19-L and that this ignorance on his part was 
mainly responsible for the action taken by him. We are not 
impressed by this argument. The Regulation and the 
Notification referred to above have been on the Statute Book 
for a long . time and a plea of ignorance in regard to their 
existence urged on behalf of a legal practitioner is simply 
unthinkable. Mr Kilam further submitted that Mirza Afzal 
Beg was simply guilty of a conscientious expression of opinion 
that for that expression of opinion he has already been punished 
by a Magistrate and that he should not be subjected to 
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further punishment for the same thing. It was also submitted 
that it was for the first time that the present rule had been issued 
against Mirza Afzal Beg and that no charge of professional 
misconduct had been brought against him before. 

The question of duties and responsibilities of the legal 
practitioners has been fully discussed by us in our judgment 
dated 19th Chet 1995 referred to above. We would like to 
reproduce here the following portion from that judgment: — 

“We do not want to interfere with anybody’s political 
views but we want to make it perfectly clear that legal practi¬ 
tioners whose duty it is to help in the enforcement of law 
cannot be permitted to break the law themselves. Legal 
practitioners are officers of the court and it is their clear duty 
to respect law themselves and to get it respected by others. It 
has been held in 1934 Lahore 251 that legal practitioners are 
parts of the machinery provided for the maintenance of the 
order and enforcement of the law of the land and that it is 
therefore inconsistent with their duties as legal practitioners 
to incite others to break the law which it is the duty ot’ the 
courts to administer. The same view was taken in 1924 
Madras 129. Similarly it has been held in 44 Bombay 418 
that Advocates and Pleaders are a privileged class enrolled 
not only for the purpose of rendering assistance to the courts 
in the administration of justice but also for giving professional 
advice, for which they are entitled to be paid, to tho^e members 
of the public who require their services. Their position, 
training and practice give them immense influence with the 
public and their example must necessarily have a much greater 
effect whether for good or for evil than the example of those 
who do not occupy this privileged position. It should always 
be remembered that those who live by the law should keep 
the law/’ 

We have considered the circumstances of the present case 
and there is not the least doubt that Mirza Afzal Beg behaved 
in a manner inconsistent with and unworthy of his position 
as a legal practitioner. It was his duty as a legal practitioner 
not only to respect and enforce the law himselt but to see 
that it was respected and enforced by others. But unfortunately 
he failed in that duty. In view of the fact, however, that this 
is his first lapse we do not propose to take a severe disci¬ 
plinary action against him. We express our strong disapproval 
in regard to his conduct and direct that a warning shall be 
administered to him against this sort of conduct in future. We 
expect that this warning shall have the desired effect. 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice K. L. Kichlu and Mr. Justice J . N. XVazir. 

STATE versus G1TAN 
Criminal Reference No. 56 of 1996. 

Srinagar, 26th Sawan 1996. 

Section 562 of Criminal Procedure Code— Competency of 
a 2nd class Magistrate to act under this section . 

A Magistrate of the 2nd class instead of sentencing 
the accused to any punishment released him after due 
admonition. 

Held , that, a Magistrate of the 2nd class unless he is 
specially invested with powers under section 562 of the Code 
of Criminal Procedure, is not competent to release an accused 
person after admonition. 

Reference made by the Additional District Magistrate, 
Jammu, dated 22nd Baisakh 1996. 

Government Advocate. 

Judgment. 

Gitan respondent has been duly served but is not pre¬ 
sent. In this case Gitan was convicted under section 182 of 
the Ranbir Penal Code by the Tehsildar of Akhnoor exercis¬ 
ing powers of a Magistrate of the 2nd Class. The Magistrate 
Instead of sentencing the accused to any punishment released 
him after due admonition. The Additional District Magistrate 
of Jammu has referred the case to this court with the recom¬ 
mendation that the order of the Tehsildar Magistrate be set 
aside as the same was passed without jurisdiction. 

We have heard the learned Government Advocate in 
support of the reference. His contention is that the proviso 
to section 562 Criminal Procedure Code governs the entire 
section and not sub-clause (1) only. He submits .that 
according to schedule 3 of the Code of Criminal I rocedure a 
Magistrate of the 2nd class is not competent to pass orders 
under section 562 Criminal Procedure Code. Such a Magis¬ 
trate however, can be invested with powers to make orders 
as to first offenders under section 562 of the Code of Criminal 
Procedure. He, therefore, urges that unless a Magistrate of 
the 2nd class is specially invested he cannot please an 
accused person after admonition under section 562 (1-A) 
Criminal Procedure Code. In King Emperor v. Daulat Singh 
reported as A. /. R . 1928 Nagpur 343 the learned Additional 
Judicial Commissioner remarked that “it seems beyond doubt 
- that the proviso in the middle of sub-section (1) of section 562 
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Criminal Procedure Code does govern both the other parts 
of that sub-section”. He, therefore, held that a Magistrate 
of the 2nd class not specially empowered by the local Govern¬ 
ment in that behalf is not competent to release ?n offender 
after due admonition under section 562 (1-A) Criminal Proce¬ 
dure Code. The learned judges of the High Court of 
Allahabad, however, in case reported as 47 Allahabad 353 
took a different view and held that the proviso to sub-section 
(1) of section 562 Criminal Procedure Code must be read as 
part of that sub-section. We beg respectfully to differ from 
this view. It appears that it was not brought to the notice 
of the learned judges, who decided that case that it is not 
within the ordinary powers of a Magistrate of the 2nd or 3rd 
class, as given in schedule 3 of the Code of Criminal 
Procedure, to pass an order under section 562 Criminal 
Procedure Code. Powers under that section can only be 
exercised by a 2nd class Magistrate, who is specially invested 
with such powers. This aspect of the case does not appear 
to have been considered in the Allahabad case referred to 
above as also by the learned Judges of the Bombay High 
Court while deciding the case Emperor v. Wamanramji 
Patil reported as A 1. R. 1937 Bom. 481 . In the proviso 
to section 562 Criminal Procedure Code it is stated that 
“where any first offender is convicted by a Magistrate of the 
3rd class or Magistrate of the 2nd class not specially empowered 
by the local Government in this behalf and the Magistrate 
is of opinion that the powers conferred by this section should 
be exercised he shall record his opinion to that effect and 

submit the proceedings.”. The portion underlined by 

us clearly shows that the proviso governs all cases in which 
powers conferred by section 562 (1) and 562 (1-A) are exer¬ 
cised. It need hardly be added that sub-section (1-A) is only 
a part of the whole section and having regard to the fact 
that in the proviso the words “this section” are clearly used 
it would not be right to restrict this proviso to sub-section (1) 
alone. It is significant that in schedule 4 of the Code of 
Criminal Procedure, dealing with additional powers with which 
Magistrates may be invested it is provided that a Magistrate 
of the 2nd class may be invested with powers to make orders 
as to first offenders under section 562 Criminal Procedure 
Code and not section 562 sub-clause (l) only. We, therefore, 
have no hesitation in holding that a Magistrate of the 2nd 
class, unless he is specially invested with powers under 
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section 562 of the Code of Criminal Procedure, is not competent 
to release a person after admonition. The right course for 
the Magistrate was to refer the case to the Sub-Divisional 
Magistrate. Under these circumstances we accept the recom¬ 
mendation made by the learned Additional District Magistrate, 
set. aside the order and direct the Magistrate to proceed 
according to law. 

The record shall be returned to the Additional District 
Magistrate with a copy of this order. 

42 P L. R , J.&K, 143. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Bejore Mr. Justice Abdul Qayoom ., K. B ., Chief Justice 

and Mr . Justice K. L. Kichlu. 

Pt SRI KANTH versus ' GANGA BISHEN 

Civil 2nd Appeal No. 25 of 1995. 

Srinagar, 13th Har 1996 

Excution of Decree—Question of Jraud. 

In the memorandum of appeal filed by the appellant 
against the decree passed against him he showed himself as 
the proprietor of the business of a shop of the same name as 
the firm, and no objection was raised by him to the plaintiff 
describing him as such in the proceedings before the arbitrator 
as also in the court: 

Held , that, it was not open to the appellant now to urge 
that by describing him in that way the respondents practised 
fraud on the arbitrator and the court. 

Appeal against the order of the District Judge, Srinagar, 
dated 28th Asstij 1995. 

Mr. Sundar Lai. 

Mr. Anant Ram Oswal. 

Judgment. 

A decree in terms of an award was passed by the Senior 
Subordinate Judge at Rawalpindi. The defendant appealed 
to the District Judge at Rawalpindi but was not successful. As 
the judgment-debtor happened to be a resident of Baramulla, 
an application for the execution of the decree was submitted 
to the subordinate Judge of Baramulla. The judgment-debtor 
raised a number of objections. The executing Court, however, 
over-ruled the objections and proceeded with the execution 
of the decree. The judgment-debtor appealed to the District 
Court but the learned District Judge upheld the order of the 
executing court and dismissed the appeal. He has now come 
in further appeal to this court. 
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It has been urged by the learned Counsel for the appellant 
that the decree of the Senior Subordinate Judge at Rawalpindi 
was not in terms of the judgment of that court. He submits 
that the judgment was given against the Firm of Anand Ram 
while in the decree Sri Kanth was shown as the judgment- 
debtor. The next point on which stress has been laid by the 
appellant’s counsel is that the award and the decree were 
based on fraud. These contentions, however, are devoid of 
all force. 

So far as the first point is concerned the material on the 
record clearly shows that Sri Kanth was shown as proprietor 
of the business known as shop of Pt. Anand Ram of Baramulla 
and was the defendant in the Senior Subordinate Judge’s 
Court at Rawalpindi In the decree also he was similarly 
described. We have, therefore, no hesitation, in holding 
that the decree was prepared according to the judgment of the 
Court. 

As regards the other point, it would suffice to say that in 
the copy of agreement for reference of the dispute to arbitra¬ 
tion, Sri Kanth was shown as proprietor of the Firm of Pt. 
Anand Ram and in the proceedings before the Senior Subor¬ 
dinate Judge at Rawalpindi also he was shown as such. In 
the memorandum of appeal which Sri Kanth filed, against 
the decree passed by the Senior Subordinate Judge at 
Rawalpindi, he appears to have shown himself as the pro¬ 
prietor of the business known as shop of Pt. Anand Ram of 
Baramulla and no objection appears to have teen raised 
to the plaintiff describing him as such in the proceedings 
before the arbitrator as also in the court of Senior Subordinate 
Judge at Rawalpindi. It is, therefore, not open to the 
appellant now to urge that by describing him in that way the 
respondents practised fraud on the arbitrator and the Court. 
Under these circumstances we are not satisfied that the 
judgment of the court of the Senior Subordinate Judge at 
Rawalpindi was obtained by fraud. The appeal therefore 
fails and is dismissed with costs. 


42 P L; R J & K., 144. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom, K. B ., Chiej Justice , 

and Mr. Justice J. N. Wazir. 

STATE versus SAIN 

Criminal Appeal No. 51 of 1996. 

9th Sawan 1996. 

Dismissal of a criminal complaint. 
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A witness summoned under section 540 of the Criminal 
Procedure Code in response to the summons of the court. No 
steps taken to secure his attendance in court, when he did 
not appear. The Magistrate thereupon dismissed the 
case: 

Held , that, the action of the Magistrate in dismissing the 
case in the circumstances stated above was irregular and 
unjustified and the case was to be tried de-novo. 

Appeal against the order of Tehsildar Magistrate, Akhnoor, 
dated 1st Chet 1995. 

Government Advocate. 

Nemo for the respondent. 

Judgment. 

The accused was charged under section 411 of the Ranbir 
Penal Code but was ultimately acquitted by Mr. Dalip Singh, 
Tehsildar Magistrate Akhnoor. Against this order of acquittal 
the present appeal has been filed on behalf of the Govern¬ 
ment. 

The question in the case was as to whether the camel 
recovered from the house of the accused belonged to 
him or to Munshi complainant. The complainant claimed that 
the camel belonged to him and had been stolen on the night 
between the 12th and 13th of Mag hat 1995. The accused, 
on the other hand, claimed that the camel was his property 
and that he had purchased the same from one Gaman of 
Ambgarota. The Magistrate thereupon, summoned Gaman 
under section 543 of the Code of Criminal Procedure but 
Gaman did not appear. The Magistrate then dismissed the 
case and acquitted the accused. This action on the part of 
the Magistrate was highly irregular and unjustified. If Gaman 
who had been summoned by the Magistrate under section 540 
did not appear once he ought to have been summoned a second 
time or the Magistrate could have taken suitable action to 
force his attendance in the court. In any case the Magistrate 
was not justified in throwing out the challan for the simple 
reason that Gaman did not appear. We think that the 
Magistrate acted in a most arbitrary and irresponsible manner. 
Magistrates should realize that when they act in an irregular 
manner they not only get a bad name for themselves but also 
cause unnecessary harrassment to the litigant public. As the 
action of the Tehsildar Magistrate in dismissing the case was 
absolutely irregular, we accept this appeal and setting asi e 
the order of acquittal passed by the Magistrate direct that 
the case shall be retried by the Sub-Divisional Magistrate 
Jammu and fresh orders passed according to law. 


The Punjab Law Reporter. [Vol. XLII—1940. 


A warning shall be administered to the Tehsildar Magis¬ 
trate Akhnoor by the Registrar of this court and he shall be 
directed to be careful in future. 


42 P. L. R., J. & K., 146 

HIGH COURT OF JUDICATURE, JAMMU& KASHMIR 

Before Mr. Justice Abdul Qayoom , K.B., Chief Justice. 
KANTH BAYU versus KOTHI GWASHA KOUL 

and Sons through 
GWASHA KOUL 

Civil Revision No. 154 of 1996. 

9th Sawan 1996. 

Suit under Agriculturists Reliej Regulation. 

Provisions of the Regulation not kept in view by the 
trial court: 


Held , that, in such a suit under the A. R. R., the trial 
court ought to have examined the account books with a view to 
finding out the truth and as a proper enquiry had not been made 
by the trial court the decree passed by it had to be set aside. 

Application for revision of the decree of Munsiff, Anantnag, 
dated 5th Chet 1995. 

Mr. Gana Lai. 

Mr. Satya Pal. 

Judgment. 

The plaintiff instituted a suit against the defendant for 
the recovery of Rs. 146/8/- on the basis of two bonds—one 
dated 27th Sawan 1990 and the other dated 1st Bhadon 1991. 
The plaintiffs claim was that a sum of Rs. 50 was advanced 
to the defendant by way of loan at the time of writting of 
each of the bonds. The defendant pleaded that he was given 
only a sum of Rs. 25 only on each occasion and not Rs. 50 
and that in return of that loan the defendant had given his 
land to the plaintiff for a period of three years. The Munsiff 
of Anantnag passed a decree for Rs. 100 in favour of the plain¬ 
tiff against the defendant. The defendant has now come in 
revision to this court. 

The suit was filed under the Agriculturists Relief Regu¬ 
lation but the provisions of that Regulation do not appear to 
have been kept in view by the trial court. The plaintiff is a 
business firm and keeps account-books but the trial court did 
not take the trouble to examine the plaintiff’s account-books to 
determine the exact state of affairs between the parties. The 
plaintiff claimed that he had paid a sum of Rs. 100 to the de¬ 
fendant at the time of the writting of the bond but the de- 
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fendant admitted the receipt of only Rs. 50. To find out the 
truth the trial court ought to have examined the plaintiff’s 
account-books but this has not been done. It has been found 
by the trial court that the plaintiff was in possession of the de¬ 
fendant’s land for a period of three years but no enquiry has 
been made by the trial court to find out as to what was the 
value of the produce of the land which was received by the 
plaintiff during the time that he was in possession of the land. 
As a proper enquiry has not been made by the trial court, I 
accept this application for revision and setting aside the decree 
of the trial court direct that in view of the observations made 
above, a fresh enquiry shall be made by Munsiff Anantnag 
in accordance with the provisions of the Agriculturists Relief 
Regulation and fresh orders passed according to law. 

Costs in this court to abide the result. 


42 P. L. R, J. &K, 147. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom, K.B ., Chief Justice 
• ,, and Mr. Justice K . L. Kichlu. 

A LI versus . STATE 

SAHIBU 
• AHMEDO 
QADIR & 

BAGA 

Criminal 1st Appeal Nos. 59, 60, 61,62 & 63 of 1996. 

\ 8 th Saw an 1996. 

Section 304 Ranbir Penal Code. 

Held , that, the evidence of the eye-witnesses was fully 
supported by the medical evidence. 

Held , further, that the attacks were made with a danger¬ 
ous weapon on a vital part of the victim’s body by the princi¬ 
pal accused in the case he must have known that the injury 
which he was inflicting was likely to cause death. 

Appeals against the order of Sessions Judge, Jammu, 
dated 13th Jeth 1996. 

Nemo, for the appellants. 

Government Advocate. 

Judgment. 

Ali accused has been convicted and sentenced by the 

Sessions Judge Jammu as follows :— 

Under Section 304 (2) of the Ranbir Penal Code to 5 

years* rigorous imprisonment and a fine of Rs. 20 ; 

Under Section 324 to two years* rigorous imprisonment; 
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Under Section 452 to one years’ rigorous imprisonment ; 

Under Section 148 to two years* rigorous imprisonment. 

The remaining accused persons, Sahibu, Ahmedo, Qadir 
and Baga have been convicted and sentenced as follows :— 

Under Section 452 to one year’s rigorous imprisonment 
and a fine of Rs. 10 each ; 

Under Section 323 to six months' rigorous imprisonment 
and under Section 147 to six months’ rigorous imprisonment. 
All the sentences of imprisonment are to run concurrently. 
Against these convictions and sentences the accused persons 
have filed five separate appeals from the Jail. 

As the facts of all the cases are the same, this judgment 
will govern the decision of all the five appeals. 

Of the accused persons, Ali and Sahibu are brothers, 
Ahmedo and Qadir are their nephews and Baga is the son of 
Ali accused. On the other side, Chirag Din and Feroz Din 
are brothers and the deceased Massar Din was also their 
brother. Mst. Massro is a sister of Chirag Din and she was 
married to Ali accused a few years ago The prosecution ver¬ 
sion is that in return for this marriage of Mst. Massro with 
Ali, Mst. Reshman — daughter of Ali’s brother Sahibu was 
married to Chirag Din—brother of Mst Massro. Mst. Massro 
lived with her husband Ali accused, but Mst. Reshman did 
not live with Chirag Din. It may also be mentioned here 
that Mst. Reshman’s marriage with Chirag Din is not admitted 
by the accused p>ersons The story as given by the prosecution 
is that on the morning of 28th Phagan 1995, Massar Din and 
Chirag Din went to Sahibu’s house to bring Mst. Reshman to 
their house Mst Reshman happened to be working at the time 
outside the house and so Massar Din and Chirag Din brought 
her to their own house. This action on the part of Massar 
Din and Chirag Din infuriated accused Sahibu and his re¬ 
lations. In the afternoon Sahibu went to the local Lambardar 
Sant Ram and reported to him that his daughter Mst. Resh¬ 
man had been forcibly taken away by Massar Din and Chirag- 
chn. The Lambardar asked Jago Chowkidar to bring Massar 
Din to him. Jago Chowkidar went and brought Massar Din 
with him. The prosecution witness Ghulaman who Jived in 
the neighbourhood also came with Massar Din. In the 
meanwhile the accused persons had concealed themselves in 
some bushes near a tank which was on the way from Massar 
Din’s house to the Lambardar’s and when Massar Din 
accompained by Jago Chowkidar and Ghulaman reached the 

tank, the accused persons came out of the bush and proceeded 
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to attack Massar Din. Ali accused was armed with an axe 
at the time and the other accused persons had sticks with 
them. Ali accused was the first to rush towards Massar Din 
and to save himself Massar Din jumped into the tank. Ali 
accused also followed him in the tank and in the tank Ali 
gave two blows with his axe on the head of Massar Din—one 
with the blunt side and the other with the sharp side. The 
other accused persons also went, into the tank and gave a 
beating to Massar Din with their sticks. Massar Din fell 
down unconscious and he was taken out of the tank by Ghula- 
man witness. An alarm was raised by Jago Chowkidar 
whereupon Sant Ram Lambardar and Sobha Ram witness 
who happened to be nearby came to the spot. The accused 
persons then ran away to Massar Din’s house and on going 
inside the house, Ali accused attacked Feroz Din with his axe 
and caused an injury on his arm. After receiving this injury, 
Feroz Din ran out of the house. The accused persons then 
tackled Chirag Din who was also in the house and gave him a 
good beating. Chirag Din also fell down unconscious. After 
this the accused persons took Mst. Reshman from the house 
and went away to their own house. Soon after the occurrence, 
Froze Din and Jago Chowkidar proceeded to the Police station 
Samba to make a report of the occurrence and as the Police 
station was at a distance of 15 miles from the place of occur¬ 
rence, the first information report was recorded at the Police 
station at 9 a.m. on 29th Phagan 1995. Massar Din died on 
the night between 28th and 29th Phagan 1995. The post¬ 
mortem examination was performed on 30th Phagan 1995 and 
during the post-mortem examination six injuries including one 
incised wound were found on the body of Massar Din. In the 
opinion of the medical officer who conducted the post-mortem 
examination the death of the deceased was due to the de¬ 
pressed fracture of the occipetal bone. Chirag Din and 
Feroz Din were also medically examined on the same date 
and six contused wounds were found on the person of Chirag- 
Din and one incised wound on the arm of Feroze Din. Ali 
accused admitted the fight with Massar Din but denied that 
any injury was inflicted by him on Massar Din. Ali’s plea 
was that during the fight Massar Din got a push and fell into 
the tank and died as a result of the fall into the tank. The 
other accused persons totally denied all knowledge of the 
occurrence and pleaded alibi. 

The whole evidence in the case was read out to us by 
the learned Government Advocate. Jago Chowkidar and 
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Chulaman are the two eye-witnesses of the occurrence at the 
tank. They both fully support the prosecution story and 
state how Ali accused who was armed with an axe proceeded 
to attack Massar Din and how Massar Din jumped into the 
tank and was then attacked by Ali with his axe inside the tank 
and by the other accused persons with sticks. In regard to 
the attack which was made on Feroz Din and Chirag Din in¬ 
side the house of Massar Din, Mst. Massro and Mst. Nikki are 
the two eye-witnesses. Mst. Massro is the wife of Ali accused 
and attempted to help him but even then her evidence sup¬ 
ports the prosecution story. Then the evidence of the eye- 
witnessess is fully supported by the medical evidence on the 
file. Besides, there is sufficient evidence on the file to show 
that after attacking Massar Din inside the tank, all the 
accused persons ran towards Massar Din’s house and shortly 
afterwards they were seen coming back from that house with 
Mst. Reshman. Ali accused was even at that time armed 
with an axe and the other accused with sticks 


Sant Ram Lambardar and Sobha Ram witness reached the 
tank immediately after hearing Jago Chowkidar’s alarm and 
the whole incident was related to them then and there by Jago 
Chowkidar and Ghulaman witness. Massar Din was lying in 
an unconscious condition at the time and the Lambardar 
arranged to remove him on a charpai to his house. When this 
was being done the accused persons were seen returning from 
Massar Din’s house with Mst. Reshman. Devi Singh is a 
defence witness but he also supports a part of the prosecution 
story. According to this witness also Massar Din was attacked 
and injured by Ali accused. Ali accused took a very promi¬ 
nent part in the affair and he went about attacking people with 
his axe. He was the first to attack Massar Din When Massar- 
Din jumped into the tank to save his iife, Ali followed him 
in the tank and struck him pn the head with his axe. He did 
not stop at that and gave another blow on the head of Massar- 
Din with the axe. Both these attacks were made with a 
dangerous weapon on a vital part of the body and the accused 
must have known that the injury which he was inflicting was 
likely to cause death. He has therefore been rightly convicted 
under section 30+ of the Ranbir Penal Code. The other 
offences against him as well as against the remaining accused 
persons have^also been fully established and all of them have 
been rightly convicted. The convictions as recorded by the 
learned Sessions Judge a^e maintained. 

.The-auestion of sentences has been carefully considered 
by us. We think that keeping in view all the circumstances 
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of the case, a sentence of six months’ rigorous imprisonment 
and a fine of Rs. 10 for the offence under Section 45 2 of the 
Ranbir Penal Code will be sufficient in the case of Sahibu, 
Ahmedo, Qadir and Baga appellants and we accordingly reduce 
their sentence under sentence 452 Ranbir Penal Code to six 
months’ rigorous imprisonment and a fine ot Rs. 10 each. 
A similar reduction will be made in the sentence of 
Ali accused for the offence under Section 452 of the 
Ranbir Penal Code and his sentence under that Section 
will now be six months’ rigorous imprisonment instead 
of one ye^r. The sentences for all the other offences in res¬ 
pect of all the accused peasons are maintained. With the 
above modifications in regard to sentences under Section 452 
of the Ranbir Penal Code, all the five appeals are dismissed. 

The appellants shall be informed of this order in Jail. 


42 P. L. R .J.&K. 151. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayooin , K.B ., Chief Justice. 
AHAD MIR versus KOTHI P. NILKANTH & 

Bros, through NILKANTH 
Civil Revision No. 158 of 1966. 

2Cth Sawan 1996. 

Suit under Agriculturists Relief Regulation. 

Statements of parties as required by Section 8 of the 
Regulation not recorded. 

Held , that, in suits filed under the Agriculturists Relief 
Regulation the examination of the parties is absolutely necess¬ 
ary according to Section 8 of the Agriculturists Relief 
Regulation. 

Held , further, that in such a suit under the Agriculturists 
Relief Regulation the account-books of the defendant business 

firm should have been examined^. 

Application for revision of the order of Special Sub judge, 

Srinagar, dated 9th Assui 1995. 

Mr. Abdul Ahad. 

Mr. Gana Lai 

Judgment. 

The plaintiff insituted a suit against the defendant for the 
recovery of Rs. 300 on the basis of a bond dated 25th Phagan 
1987. The defendant totally denied having received any 
money from the plaintiff. The trial court passed a decree for 
Rs. 150 against defendant No. 2 Ahad Mir and fixed instal¬ 
ments of the value of Rs. 15 per harvest for the payment of 
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the decretal amount. Defendant No. 2 has now come in 
revision to this court. 

If is urged by the applicant’s counsel that although the 
suit was instituted under the Agriculturists Relief Regulation, 
the provisions of that Regulation were totally disregarded by 

the trial court in determining the suit. In the first place the 

statements of the parties were not recorded as is required by 
Section 8 of the Agriculturists Relief Regulation. I have 
examined the record and I find this objection to be correct. 
In suits filed under the Agriculturists Relief Regulation, ex¬ 
amination of the parties is absolutely necessary according to 
Section 8 of the Agriculturists Relief Regulation *but it has 
been noticed that the subordinate courts do not generally keep 
this provision in view in trying suits under the Agriculturists 
Relief Regulation. A circular order shall be issued by the 
Registrar of the High Court drawing attention of subordinate 
courts exercising powers under the Agriculturists Relief Regu¬ 
lation^ provisions contained in Section 8 of the Agriculturists 
Relief Regulation and directing them to act in accordance 
with it. 

The other objection is that although the defendant is a 
business firm and keeps account books, those account-books 
were not examined by the trial court to determine the exact 
state of affairs between the parties. This objection is admitted 
to be correct by the counsel for the non-applicant. As the 
procedure adopted by the trial court is defective, 1 accept this 
application for revision and setting aside the order of the trial 
court direct that a fresh enquiry shall be made into the matter 
in accordance with the provisions of the Agriculturists Relief 
Regulation and fresh orders passed according to law. Costs 
in this court to abide the result. 


42 P. L. R., J. & K., 152. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR 

Before Mr. Justice Abdul Qayoom , K. B., Chief Justice. 

QADIR WAN I versus STATE 
Criminal 1st Appeal No. 56 of 1996. 

26th Sawan 1996. 

Section 335 ol the Ranbir Penal Code. 

Absent of grave and sudden provocation. The offence 
cannot tall within this section. 

c ! he ingredient of the offence under 

Section 33o Ranbir Penal Code is the existence of grave and 

sudden provocation and in the absence of this ingredient the 
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offence cannot fall within the purview of Section 335 of the 
Ranbir Penal Code. 

Appeal against the order of Sessions Judge, Kashmir, 
dated 23rd Jeth 1996. 

Mr. Satya Pal. 

Government Advocate. 

Judgment. 

The accused has been convicted by the Sessions Judge 
Kashmir under Section 326 of the Ranbir Penal Code and 
sentenced to three years rigorous imprisonment and a fine of 
Rs. 50. This is an appeal against the conviction and the 
sentence. 

The accused and the complainant Sarwanand had shops 
in village Tikkar, Tehsil Handwara. It is stated that there 
was a sort of professional jealousy between them and the fact 
that most of the business diverted from the shop of the accused 
to that of the complainant caused bitterness between the two. 
The prosecution story is that on the night between 27th and 
28th Katik 1995, when the complainant was sleeping in his 
shop the accused with two other persons went to the shop and 
called the complainant to give him a Kangri as he was feeling 
cold. Upon hearing the call the complainant opened the shop 
from inside and saw the accused with two other persons 
standing in front of it. The complainant then asked the 
accused as to whether the latter had come at that time of the 
night with two other persons to commit a theft in the shop. 
There was then an exchange of abuses between the two and 
after that the accused took out a sword from under his 
Chaddar and attacked the complainant with it. Three in¬ 
juries were received by the complainant, one on the right 
cheek and the other two on the head. 

The complainant was immediately taken to the nearest 
State Dispensary for treatment and a report of the occurrence 
was made to the Police Station the next morning. In this 
report the whole incident was clearly stated and the accused 
was definitely mentioned as the assailant of Sarwanand. The 
accused denied all knowledge of the occurrence and pleaded 
alibi. 

I have heard the appellant’s counsel at length and all the 
evidence on the file has been read out to me. The first sub¬ 
mission made by the appellant’s learned counsel is that the 
complainant Sarwanand might have been attacked by some 
thieves and as these thieves had not been identified by the 
complainant, a false case has been concocted against the 
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accused out of sheer malice. This is a mere conjecture of 
the learned counsel and a mere conjecture cannot take the 
place of definite evidence of the eye-witnesses existing on the 
file. There is nothing on the file to show that the complain¬ 
ant’s shop was broken open by any thieves or that any theft 
was committed in the shop. On the other hand, there is the 
definite evidence of Sarwanand and his brother Sodarshan who 
was in the upper storey of the same shop at the time of the 
occurrence. On being called out by the accused, Sarwanand 
opened the door of the shop and he saw the accused stand¬ 
ing in front cf the shop Then there- was a talk between the 
two. After that the complainant was attacked by the accused 
with a sword. So Sarwanand had ample opportunity to 
identify his assailant. Sodarshan who was in the upper storey 
at the time first heard the accused calling out Sarwanand and 
after that he opened a window of the room and saw the accus¬ 
ed standing in front of the shop. Then Sodarshan saw the 
complainant being attacked by the accused with the sword. On 
an alarm being raised, Aftab Ram witness was the first person 
to reach the spot. The accused had at that time run away 
but the witness was definitely told then and there by Sarwanand 
that he had been attacked by the accused with the sword. At 
that time Shridhar witness saw the accused running away from 
the direction of the complainant’s shop with a sword in his 
hand. The evidence of the eye-witnesses is fully supported by 
the medical evidence on the file. The first information re¬ 
port was given scon after the occurrence and there was no 

time for anybody to concoct a false story against the accused 
person. 

The other point urged by the appellant’s learned counsel 
is that if the prosecution story is accepted as correct, then the 
offence would fall under section 335 of the Ranbir Penal Code 
and not under section 326 under which the accused has been 
convicted by the Sessions Judge. This contention is also 
not tenable, and is not warranted by the record. The 
essential ingredient of the oftence under section 335 
is the existence of grave and sudden provocation, but 
in the present case there is nothing to show that 
any sort of provocation was given by the complainant to 
the accused. On the other hand, it is clear from the record that 
it was the accused who throughout adopted an aggressive 
attitude and the question of any grave and sudden provoca¬ 
tion does not arise in this case. In the absence of the 
ingredient of grave and sudden provocation the olFence cannot 
tall within the purview of section 335 of the Ranbir Penal Code. 
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From the evidence on the record, the accused has been rightly 
convicted under section 326 of the Ranbir Penal Code. 

As regards the sentence, 1 think that in view of the nature 
of the offence, the substantive sentence of imprisonment, is not 
excessive and is hereby maintained. The sentence of fine 
however seems to be excessive in the circumstances of the 
case and I reduce it to Rs. 10 (Ten). The period of rigorous 
imprisonment in default of payment of fine shall be one 
month. 

With this slight modification in the sentence of fine, the 
appeal is dismissed. 

The appellant shall be informed of this order in Jail. 


42 P. L.R, J.&K., 155. 

HIGH COURTOF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abul Qayoom , K B , Chief Justice 

and Mr. Justice K . L. Kichlu. 

IBRAHIM versus STATE 

Criminal 1st Appeal No. t4 of 1996. 

31st Sawan 1996/15th August 1939. 

(i) Section 300 of the Ranbir Penal Code—Exception / — 
What is grave and sudden provocation ? 

Held , that, an act of abusing and kicking her husband by 
a wife when the former wanted to have sexual intercourse 
with her during the night might be called an act of provocation 
but it does not come within the category of grave and sudden 
provocation as contemplated by Exception (1) to section 
300 of the Ranbir Penal Code. 

(ii) Section 302 of the Ranbir Penal Code. 

Wife refused to have sexual intercourse with her husband 
but kicked and abused him on the night of occurrence and 


the husband killed her: 

Held , that, the case was not such in which the sentence 
of death was called for and the sentance of life imprisonment 

would be sufficient. . . , 

Appeal against the order of Additional Sessions Judge, 

Mirpur, dated 9th Har 1996. 

Mr Assad Ullah , Advocate, for the appellant. 


Government Advocate. 

Judgment. 

The accused has been convicted by the Additional 
Sessions Judge Mirpur under section 302 of the Ranbir Penal 

Code for the murder of his wife Mst. Bibi and sentenced to 

death subject to confirmation by His Highness the Maharaja 
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This is an appeal against the conviction and the 


Bahadur, 
sentence. 

Mst. Bibi, a girl about 18 years of age, was married to the 
accused in Sawan 1996. The relations between the husband 
and the wife were not good and the girl Mst Bibi did not like to 
live with her husband but stayed for the most part of her 
married life in her parent’s house. On 27th P hag an K95, 
the girl Mst. Bibi was brought to the house of the accused 
by her brother Yusuf. The girl was obviously not pleased 
to come back to her husband’s house, as she refused to take 
her evening meals and it was with difficulty that she was 
persuaded to eat something. In the night time the accused 
and Mst. Bibi slept on two separate Charpais in a room of 
the house and Mst. Baggi, the mother of the accused also 
slept in a portion of the same room. At about mid-night, Mst. 
Baggi heard the door of the room suddenly opening' and saw 
the accused running outside the room and ^lso heard some 
gurgling sound coming from the side of Mst. Bibi’s bed. Upon 
that Mst. Baggi raised an alarm that the accused Ibrahim had 
killed his wife. P. W. i Faqir, step-father of the accused, 
who slept in* another portion of the house immediately came 
to Mst. Bibi s room and lighting a lamp saw that Mst. Bibi 
was lying- in a pool of blood severely injured on the head 

crk^ vv * tk an adze (Tesha) which was lying close-by. 
Mst. Bibi was in a critical condition at the time when Faqir 

arrived and died scon after. Ham Din and Fazal Elahi 

witnesses who happened to be near the spot were sent out 

in search of the accused and a report of the occurrence was 

sent to the local Lambardar Roop Chand and the Zaildar 

Kam ctiand The accused was brought back by 11am Din 

and razal Elahi and he was shut inside the Kothri. P. W. 7 

Koop Chand Lambardar and P. W. 12 Ram Chand Zaildar 

arrive on the scene of occurrence and the accused admitted 

lS Ft 1 , . e *ore them. His plea however was that when he 

W , en ? , I s w, ^ e ® k e( i in the night for sexual intercourse she 
abused him and kicked him out of the bed and that as a 
result of that provocation he had killed her. P. W. 1 Faqir 

an .. ' . ’ 4 Bheru Mai Chowkidar .went to the Police 

srenp 11 ^^ ,rpur » which is at a distance of three miles from the 

recorded ^^h Ur, pT e t0 ™ ake a report and the re P ort was 
cost mn L hG P ° lCG Stat, ° n at 5 ° ,clock in the morning. The 

six inHsed exammat,0 _ n was performed the same day and 
sue incised wounds were found on the head, neck and cheek 
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and in the opinion of the medical officer who conducted the 
post-mortem examination the death of the deceased was due 
to haemorrhage and shock caused by the injuries. The 
accused admitted his guilt in the Committing Magistrate’s 
court as well in the Sessions court, but pleaded grave 
and sudden provocation. In the Commiting Magistrate’s 
court the accused pleaded that Mst. Bibi not only abused 
and kicked him but pulled his testicles. This story about 
the pulling of testicles has not been believed by the learned 
Additional Sessions Judge. 

The appellant’s counsel submitted that Mst. Bibi was 
a girl of bad character and had illicit connection with one 
Mangta and in this connection he referred to the evidence 
of the prosecution witnesses, Faqir, Fazal Elahi, Ilam Din 
and Mst. Baggi. He then submitted that on account of the 
illicit connection with Mangta the girl Mst. Bibi simply hated 
the sight of her husband and never liked to live in his house 
when he was present there. The learned counsel also referred 
us to the evidence which indicated that for some time Mst. 
Bibi stayed in her husband’s house when the husband was * 
away from the village but immediately went back to her 
parent’s house as soon as the husband returned home. The 
learned counsel further submitted that on the night between 
27th and 28th Phagatt 1995 when the accused went to his 
wife’s bed for sexual intercourse, Mst. Bibi not only refused 
that intercourse but badly abused him, pulled his testicles 
and kicked him out of the bed. The counsel laid great 
stress on the story of the pulling of the testicles and 
suggested that the accused was compelled to kill his 
wife in the exercise of the right of self-defence. We 
have carefully examined the record and we think that 
this plea about the pulling of the testicles is an after¬ 
thought. P. W. 7 Roop Chand Lambardar and P. 
W. 12, Ram Chand Zaildar saw the accused soon after 
the occurrence and the accused related to them the whole 
story. The accused mentioned to these witnesses that he 
was kicked by his wife Mst. Bibi when he went to her bed 
for sexual intercourse but the story about the pulling of 
testicles was never mentioned to them. P. W. 12 Ram 
Chand Zaildar was particularly questioned on this point 
and he definitely stated that the accused did not mention 
to him anything about the pulling of testicles. Then on 29th 
Phagatt 1995 the confession of the accused was recorded 
by the MunsifF Magistrate Mirpur under section 164 of the 
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Code of Criminal Procedure and in that confession also the 
accused made no mention about the pulling of testicles. The 
accused particularly mentioned at the time that when he was 
kicked out of the bed by his wife Mst. Bibi, he sustained 
an injury on his arm but he made absolutely no mention 
about the pulling of testicles. So we agree with the learned 
Additional Sessions Judge Mirpur that the story about the 
pulling of testicles is an after-thought. 

The appellant’s learned counsel then submitted that even 
if the story about the pulling of the testicles is not accepted 
the fact that the girl who was of a loose character, abused and 
kicked her husband out of the bed constitute an act of grave 
and sudden provocation and that the offence in the present 
case would therefore not amount to murder but only culpable 
homicide not amounting to murder. We do not agree with 
this view. The act of abusing and kicking might be called 
an act of provocation but it does not come within the category 
of grave and sudden provocation as is contemplated by 
exception I to section 200 of the Ranbir Penal Code. 

We have carefully examined the record and we think 
that the accused has been rightly convicted for the offence 
of murder. The conviction of the accused under section 302 
of the Ranbir Penal Code is therefore upheld. 

In th end, the appellant’s counsel submitted that in the 
circumstances of the case the sentence of the death is not 
justified and that the proper sentence in the case would be 
one for life imprisonment. The learned Government Advocate 
supports this submission of the appellant’s counsel and submits 
that the sentence of life imprisonment would be the suitable 
sentence in the present case. The Government Advocate has 
in this connection drawn our attention to the following rulings 
of the British Indian High Courts:— 

65 Indian Cases 572 , 30 Indian Cases 435 and 1935 
Allahabad 362. 

In 65 Indian Cases 572 , it was held by the Lahore High 
Court that when the wife not only refused to have sexual 
intercourse with her husband but also probably abused him 
on the night in question, it was not a case in which the extreme 
penalty of law should be exacted. Similarly it was held in 
30 Indian Cases 435 by the Madras High Court that a provo¬ 
cation though insufficient to bring a charge of murder within 
the exception to section 300 may yet be sufficient for the 
reduction of the sentence. The same view was held in 1935 
Allahabad 362. 
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After carefully considering all the circumstances of the 
present case, we do not think that this is a case in which the 
sentence of death is called for. We think that the sentence 
of life imprisonment would be sufficient and we therefore 
reduce the sentence to one for life imprisonment. 

The record of the case shall be submitted to His Highness 
the Maharaja Bahadur with the humble recommedation that 
the sentence of life imprisonment as passed by us against the 
accused Ibrahim be confirmed. 


42 P. L. R , J. &K, 159. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Bejore Mr. Justice Abdul Qayoom , K. B ., Chief Justice 

and Mr. Justice J.N. Wazir. 

BAWA SITA RAM versus Mst. ALAF NOOR, minor, 

UNDER GAURDIANSHIP OF PIR 

KHAN & 7 OTHERS. 

Revenue Revision No. 7 of 1996. 

27th Sawan 1996. 

Suit jor ejectment — Position oj “Assamidars". 

Defendants were clearly declared to be Assamidars of the 
land by a definite order of His late Highness and not liable 
to be ejected from the land at the instance of the Muafidar. 

Held , that, in the face of the order of His late Highness 
the plaintiff’s contention that the defendants were his tenants 
could not be entertained. 

Application for revision of the order of Judge High Court 
& Revenue Commissioner dated 24th Sawan 1995. ■ 1 

Mr. Satya Pal , for the applicant. 

Non-applicants in person. 

Judgment. 

This revision application relates to a litigation which has 
been going on for the last 20 years. The plaintiff who is the 
Mahant of Shri Raghunath Ji Temple at Muzaffarabad 
instituted a suit for the ejectment of the defendants from 
the land in dispute. The defendants pleaded that they were 
not the tenants under the plaintiff but were Assamidars in 
their own rights and as such they could not be ejected from 
the land. There were several orders of remand passed 
in regard to this case but ultimately on 5th Baisakh 1990, the 
Wazir Wazarat of Muzaffarabad dismissed the plaintiff’s suit. 
The plaintiff then appealed to the Governor of Kashmir but 
the appeal was dismissed on 27th Baisakh 1995. The plaintiff 
then filed a further appeal in the court of the learned 
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Revenue Commissioner and that appeal was also dismissed on 
24th Sawan 1995. The plaintiff has now filed a revision 
application before us. 

It is again contended before us by the applicant 
counsel that the defendants are tenants under the plainti 
and so they are liable to ejectment. But this contention is 
not tenable in the face of the definite order of His late Highness 
the Maharaja Sahib Bahadur dated 3rd Magh 1976, by which 
the position of the defendants was finally determined. Accord¬ 
ing to this order the defendants were clearly declared to be 
Assamidars of the land and not liable to be ejected from the 
land at the instance of the Muafidar.. It was further held in the 
order that the plaintiff would not be entitled to take 
ejectment proceedings against the defendant even at a future 
date. In the face of the order referred to above, the plaintiff’s 
contention that the defendants are his tenants cannot be 
entertained. The plaintiff's suit has been rightly dismissed by 
the lower courts. 

The revision application is dismissed with costs. 


42 P. L. R , J.&K., 160. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Oayoom, K. B., Chief Justice. 

REHMAN TRIMBU versus Mst. FAZZI. 

Criminal Reference No. 72 of 1996. 

14th Sawan 1996. 

Section 488 of Code of Criminal Procedure — Sub-section 
(3). 

Held , that the failure of the Magistrate to hold an enquiry 
in regard to the offer made by the husband that he would keep 
his wife with him on the terms mentioned by her in her 
application was a serious defect, in the proceedings which had 
to be quashed on that ground. 

Reference made by the Sessions Judge, Srinagar, dated 
30th Jeth\99b. 

Mr. Hirdey Nath. 

Mr. Mohan Krishan. 

Judgment. 

Mst. Fazzi made an application under Section 488 of 
the Code of Criminal Procedure for the grant of mainte- 
nance allowance against her husband Rehman Trimbu. The 
Munsiff Magistrate granted an allowance of Rs. 6 per 
mensem to Mst. Fazzi. On a revision application being 
tiled by Rehman Trimbu, the learned Sessions Judge has 
made the present reference recommending that the order 
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passed by the Munsifl Magistrate Srinagar be set aside and 
that the Magistrate be directed to rehear the original 
application. 

I have heard the learned counsel for the parties and 
examined the record. Before the Munsifl Magistrate Rehman- 
Trimbu offered to keep his wife with him on the terms 
mentioned by Mst. Fazzi in her application, but in regard 
to this offer, no enquiry was made by the Magistrate from 
Mst. Fazzi as to whether she was willing to accept the offer 
or not and without making that enquiry an order for grant of 
maintenance in favour of Mst. Fazzi was passed by the 
Magistrate. This enquiry was necessary according to sub¬ 
section (3) of Section 483 of the Code of Criminal Procedure. 
In regard to applications under section 488 of the Code of 
Criminal Procedure, Magistrates should strictly act in accord¬ 
ance with the provisions contained in that Section and should 
not ignore them. As the procedure adopted by the Munsifl 
Magistrate in this case is defective, 1 accept the recommend¬ 
ation made by the learned Sessions Judge and setting aside the 
order of the Munsifl Magistrate direct that in view of the 
observations made above, a further enquiry shall be made by 
the Magistrate and fresh orders passed according to law. 

42 P. L. R . J.&K.. 161. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoorn , K.B., Chief Justice. 
STATE versus Firm BHAGAT SUKH DYAL-AMIR 

CHAND through BHAGAT HUKAM 
CHAND. 

Civil Original Suit No. 6 of 1993. 

12th Bhadon 1996. 

Article 158 of the Limitation Regulation—Application 
made under para. 15 of Schedule II of the Code of Civil 
Procedure — Award. 

Held , that, according to Article 158 of the Limitation 
Regulation the period of limitation for an application to set 
aside an award is 20 days from the date when the award was 
submitted to the Court. 

Held, further, that an error in law apparent on the face of 
the award is an error which can be detected at once after a 
perusal of the award and not one which can only be discovered 
after a long discussion, debate or argument. 

Objections filed by the defendant in regard to the Award 
submitted by Mr. Justice Kichlu, dated 14th January 1939. 
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Mr. AnantRam, Advocate of Sialkot, for the Applicant. 
Mr. A. K. Oswald Government Advocate. 

Judgment. 

Reference shall be made to the order of this court dated 
Baisakh 1994 by which the case was referred to the 
arbitration of Mr. Justice K. L. Kichlu a Judge of the High 
Court of Judicature. The learned Judge has submitted his award 

in the matter. Objections have been filed by the defendant 
in regard to this award. 

Mr. A. R. Oswal who appears on behalf of the plaintiff had 
raised a preliminary objection that the present application 
submitted by the defendant is time-barred according to Article 
lo« of the Limitation Regulation and as such should be 

dismissed. It was further submitted that the present applica¬ 
tion is not covered by Section 5 of the Limitation Regulation 
and so no extension of time could be granted under that Section. 
The award in the present case was submitted to the Court 
on 1 st Magh 1995. According to Article 158 of the Limitation 
Regulation, the period of limitation for an application to 
set aside an award is 20 days from the date when the award 
is submitted to the court. The defendant first sent an applica¬ 
tion of objections by post but as that was not proper pre¬ 
sentation in accordance with Rule 10 of the Rules and Orders 
for the Guidance of Courts subordinate to the High Court of 
Judicature as sanctioned by His Highness the Maharaja 

a PP llcat,on was returned to the applicant. After 

iQC)V he Tu lcatl ,° n was P ro P er] y presented on 2nd Pnagan 
, , |- he application presented on 2nd Phagan 1995 was 

clearly beyond the time prescribed by Article 158 of the 

imitation Regulatmn. The applicant’s counsel admitted that 
the app l ,cati ° n present ed on 2nd phagan 1995 was to be 

treated as an application to set 

barred according to Article 158 

but the learned counsel argued 

was really uotau application to ... _ uul was 

r\X y f n ^PP lcatlon under Para. 14 of Schedule II of the 
Code ot Civil Procedure for remitting the award for the 

aoDhcatinn tl 0 TR f ^ Ar ^' ra F or - 1 have examined the original 
the^annlir e ver y heading of the application shows that 

AT r Td "' 13 "? ade under Para - 15 of Schedule II of the 
Code of Civil Procedure which deals with the setting aside of 

th W u a s rd no a t nd be n0t “ nderPara - 14 - The applicant’s counsel has 
us not been able to satisfactorily meet the preliminary 

coanseb" regardlng Limitation urged by the non applicant’s 
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Even on the merits I do not think that there is any sub¬ 
stance in the objections urged by the applicant. It is submitted 
that some of the material points which formed part of the 
arbitration proceedings were not duly considered by the 
Arbitrator and no finding was recorded in regard to them. 
It is stated that there was great delay on the part of the 
plaintiff in giving the possession of the land for the building 
of the Factory but that this question of delay was not properly 
considered by the Arbitrator. The applicant’s counsel appears 
to be under some misapprehension in regard to this point. By 
the order ot this court dated 3rd Baisakh 1994 only those 
matters were referred for arbitration which are covered by the 
agreement of 17th December 1930. Now in the agreement 
dated 17th December 1930 there is no stipulation on the part 
of the plaintiff to grant any land to the defendant for the 
construction of the Factory. So the question of any delay in 
the grant of the land is obviously not covered by the agree¬ 
ment dated 17th December 1930. 

The second point urged by the applicant’s counsel is 
that the amount of Rs. 40,COO agreed to be paid by the plaint¬ 
iff to the defendant for payment of customs duty at Karachi, 
in accordance with the agreement dated 15th March 1932 was 
not promptly paid to the defendant and that the question of this 
delay in payment was not properly considered by the Arbitrator. 
It is contended by the applicant’s counsel that the agreement 
dated 15th March 1932 is a part of the agreement dated 17th 
December 1930 and as such the delay in the payment of 
Rs. 40,000 stipulated by the second agreement should have 
been considered in the arbitration proceedings. But this 
contention is directly opposed to the position taken by the 
defendant himself in his written statement. In para. 8 of the 
written statement the defendant submitted that the agreement 
dated 17th December 1930 and the agreement dated 15th 
March 19 d 2 were two separate transactions. It is therefore 
not consistent on the part of the applicant’s counsel to urge 
at this stage that the agreement dated 15th March 1932 is a 
part of the agreement dated 17th Decomber 1930. In any 
case, it is clear that the agreement dated 15th March 1932 did 
not form partiof the disputes which were referred to the Arbitrator 
and as such Arbitrator was justified in not taking this question 

into consideration. , . . . . 

It is further submitted by the applicant s counsel that in 

regard to non-payment of instalments by the defendant, there 
is an illegality apparent upon the face of the award and as 
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such the award cannot stand. The Jearned counsel made a 
vague sort of statement but he could not definitely point out 
to me the illegality or error that was apparent on the face of 
the award. An error in law apparent on the face of the award 
is an error which can be detected at once after a perusal of the 
award and not one which can only be discovered after a long 
discussion, debate or argument. An error is not apparent on 
the face if you have to dive dep to discover. In 1923 P. C. 66 
their Lordships of the Privy Council held that an error in law 
on the face of the award means that you can find in the award 
some legal proposition which is the basis of the award and 
which you can then say is erroneous. Similarly it was held in 
1927 Privy Council 164 that a mere error in construing a 
contract between the parties which is referred to in the award 
simply to ear-mark the original dispute in question-between the 
parties cannot be said to be an error in law on the face of the 
award. In the present case, it has not been shown that there 
is any illegality patent on the face of the record. This is in 
regard to error said to be apparent on the face of the award. 

As regards the other errors, the legal position has been 
discussed in 1921 Cal. 657 and 1924 Patna 488. It was held in 
1924 Patna 488 that Arbitrators are Judges of Law as well as 
of fact and an error of law does not vitiate an award of the 
Arbitrators. All this is about the legal aspect of the case. So 
far as the present case is concerned, I do not find any error at 
all in the award submitted. Clauses 7 and 9 of the agree¬ 
ment dated 17th December 1930 deal with the repayment of 
the loan advanced to the defendant. Clause 7 provides that 
the loan of rupees three lacs will be repaid in six monthly 
instalments of Rs. 25,COO each. Then clause 9 provides that 
on failure of payment of two successive instalments or on 
breach of any term or condition of the indenture of agree¬ 
ment., the plaintiff shall be competent to realize his dues from 
the defendant. Now it has been admitted by the defendant 
himself that no instalment whatsoever has so far been paid by 
the defendant to the plaintiff. It has also been admitted by 
the defendant that he has failed to fulfil the conditions 
stipulated by him according to clause 6 of the agreement dated 
17th December 1930. In these circumstances, the learned 
Judge has rightly declared that the plaintiff is entitled to 
realize from the defendant the amount of the loan with interest. 

The objections filed by the defendant are dismissed with 
costs. 
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The award submitted by the learned Judge shall be filed 
and a decree shall be passed in terms of the award. 

42 P. L. R, J. &K., 165. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

1Before Mr. Justice Abdul Qayoom , K.B., Chief Justice 

and Mr. Justice K • L. Kichlu. 

1. TARACHAND versus STATE. 

2. MOHD SHER 

3. BHAGWAN DAS & 

4. CHUNI LAL 

STATE versus 1. TARA CHAND 

2. MOHD SHER 

3. BHAGWAN DAS & 

4. CHUNI LAL. 

Criminal 1st Appeal No. 85 of 1996. 

Criminal Revision No. 167 of 1996. 

6th Bhadon 1996. 

Section 302 , Ranbir Penal Code. 

The case not properly tried by the learned Sessions Judge. 
Held , that, owing to confusion in the mind of the 
Sessions Judge in regard to the material points involved in 
the case, he was not able to apply his mind properly to the 
case which should be retried in the interest of justice. 

Appeal and revision against the order of Sessions Judge, 

Kashmir, dated 20th Baisakh 1996. 

Messrs. Amur Das and Lok Nath Sharma , for the 

accused Appellants. 

Government Advocate. 

Judgment. 

On 3rd Sawan 1995, one Hakim Shiv Das was shot 
dead in a public street in the town of Muzaffarabad. A report 
of the occurrence was immediately made to the local Police 
and in that report suspicion was expressed against Bhagwan 
Das, brother of the deceased. Tara Chand son of Bhagwan 
Das, and Mohd Sher a servant of the family. Four persons 
were sent up for trial Tara Chand, Bhagwan Das, Mohd Sher 
and Chuni Lai. Chuni Lai is a brother-in-law of Bhagwan 
Das. The Committing Magistrate charged Tara Chand 
under Section 302 of the Ranbir Penal Code and the remain¬ 
ing three under section 302/109 of the Ranbir Penal Code. 
At the commencement of the trial in the Sessions court, the 
charges were amended and the accused persons were convicted 
and sentenced by Mr. Mul Raj, Sessions Judge Kashmir as 

follows:— 
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1. Tara Chand and Mohd Sher accused convicted 
under Section 302/109 of the Ranbir Penal Code and each 
sentenced to life imprisonment subject to confirmation by His 
Highness the Maharaja Bahadur. They were also convicted 
under section 120-B of the Ranbir Penal Code but no separate 
sentence was passed under that section. 

2. Bhagwan Das accused was convicted under section 
120-B read with Section 115 of the Ranbir Penal Code and 
sentenced to seven years’ rigorous imprisonment and a fine of 
Rs. 100. 

3. Chuni Lai accused was convicted under section 120-B 
read with section 115 Ranbir Penal Code and sentenced to 
five years rigorous imprisonment and a fine of Rs. 50. 

Against these convictions and sentences, the present appeal 
has been filed on behalf of the accused persons. A revision 
application has also been filed by the Government Advocate 
for the enhancement of sentences of all the accused persons. 
In this application it is submitted that the sentences of Tara 
Chand and Mohd Sher be enhanced to death and that of the 
other two to life imprisonment. The Government Advocate 
subsequently admitted that his request for the enhancement 
of sentences of Bhagwan Das and Chuni Lai to life im¬ 
prisonment was made through some misunderstanding and 
was not in order as the maximum sentence under section 115 
Ranbir Penal Code was seven years. So the real object of 
the revision application filed by the Government Advocate is 
that the sentences of Tara Chand and Mohd Sher be enhanced 
to death and the sentence of Chuni Lai be enhanced to seven 
years rigorous imprisonment. 

In the course of his lengthy arguments, Mr. Amar Das 
pointed out that the trial of the case as held by Mr. Mul Raj, 
Sessions Judge was illegal as the mandatory provisions con¬ 
tained under section 233 of the Code of Criminal Procedure 
were absolutely ignored. Section 233 provides that for every 
distinct offence for which any person is accused there shall be 
a separate charge and every such charge shall be tried 
separately except in the cases mentioned in Sections 234, 235 
236 and 239. Mr. Amar Das submitted that Tara Chand 
accused has been convicted for an offence of which he was not 
charged and so his conviction is illegal. Mr. Amar Das also 
submitted that the trial was illegal on account, of misjoinder 
of charges and in this connection he referred to the following 
rulings :— 
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25 Madias 61 (Privy Council), 42 Calcutta 153 , 1928 
Privy Council 254 and 1935 Rangoon 512. 

The learned Counsel also submitted that the convic¬ 
tion of Mohd Sher for the offence of abetment of murder was 
illegal. He pointed out that Mohd Sher was charged of the 
abetment of murder by Tara Chand accused, but when Tara 
Chand was acquitted of the charge of murder by the learned 
Sessions Judge, the charge of abetement of murder by Tara 
Chand against Mohd Sher accused could not stand. The 
learned Government Advocate admitted that the judgment 
of the learned Sessions was very confused. In view 
of the order that we are going to pass we do not 
propose to discuss the merits of the case, but after 
hearing the learned counsel for the parties and examining 
the record, we are fully convinced that the case has not been 
properly tried by the learned Sessions Judge. It appears from 
the record that there was some confusion in the mind of the 
learned Sessions Judge in regard to the material points involved 
in the case and that on account of this confusion he could not 
properly apply his mind to the case. We are ordinarily reluctant 
to order a retrial but in the present case, we are convinced that 
the case has not been properly tried resulting in a failure of 
justice and that a retrial of the case is called for in the interests 
of justice. We therefore set aside the order of the learned 
Sessions Judge and direct that the case shall be retried 
according to law. As Mr. Mul Raj has already expressed his 
opinion on the merits of the case, a retrial of the case by him 
will not be desirable. The case shall therefore have to be 
retried by another Sessions Judge. 

The question as to whether the High Court is competent 
to transfer a sessions case from one Sessions Judge to another 
has been carefully examined by us and we think that Section 
526 of the Code of Criminal Procedure empowers the High 
Court to order such a transfer. The same view was taken by 
the Bombay High Court in 55 Bombay 576. 

We therefore direct that Mr. Bhagat Ram, Additional 
Sessions Judge will retry this case at Muzaffarabad and pass 
fresh orders according to law. The accused persons shall be 
treated as under trial prisoners. 
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H i G v H C £ Ul ? T 0F JUDICATURE, JAMMU & KASHMIR. 

Be/are Mr. Justice Abdul Qayoom, K. B„ Chiej Justice and 
, iwi*. Justice J. tv. XV aziT . 

MOH’D SIDIQ and another versus Mst. FATEH BIBI 

.. and others. 

Civil Fauper Appeal No. 1 of 1994. 

5th Bhadon 1956. 

Suit lor recovery of share in property. 
husb^'^cT u nable to prove what property was left by her 

Held , that, as the plaintiff appellants have not been able 

to prove satisfactorily as to what was the property left at the 

time of death of the person through whom they claim, the 
appeal fails. 

Appeal against the decree of District Judge, Srinagar, dated 
26th Katik 1994. b 

Mr. Sarwanand , Vakil. 

Mr. Chandar.Joo , Advocate . 

Judgment. 

This is a civil second appeal preferred by the plaintiffs 

appellants against the decree of the District judge Srinagar 

dismissmg the plaintiffs’ suit. This appeal is preferred in 
iorma pauperis. r 

The facts which gave rise to this appeal briefly are that Sidio 
Zargarhad two wives Mst. Sajda Bibi and Mst Fateh Bib? 
s a)da Bibi filed a suit against GhulamMoh’d and others defend 
ants for the recovery of possession of her share in the moveable" 
and immoveaUe property , e f t by her husband Sidiq Zarear The 

R?SR1 f n a r d J mOVe J able property including cash worth 
her husband The plaintiff Sajda Bibi died durinJ the 

pendency of the suit and her brothers Moh’d Sidiq and Sona 

Baba were impleaded as her legal representatives The trial 

nnd r W that bajda Bibi was divorced by her husband 
a sha^e SdTe ZZTly 'tr * On* Z *Vl °! whlC 5 

property the piantir, Cain, ?„ pof 
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and that the movable property left by Sidiq Zargar was worth 
Rs. 2000 out of which the plaintiff had already received her 
share. The plaintiff’s appeal was accordingly dismissed. The 
plaintiffs have come up in further appeal to this court. 

On behalf of the plaintiff appellants it is argued that the 
lower appellate court decided the appeal without hearing the 
arguments of their counsel, that the evidence adduced by 
the plaintiffs was not properly appreciated by the courts 
below and that the finding recorded by the courts below 
that Sidiq Zargar left no immoveable property is in¬ 
correct. We have examined the record and have heard the 
counsel for the respondents in reply. From the judgment of 
the learned District Judge it appears that he heard the argu¬ 
ments addressed to him by the counsel for the plaintiffs- 
appellants. From the order dated 25th Katik 1994 recorded 
by the District Judge it is clear that the counsel on both sides 
were present before the court and their arguments were heard 
by the learned District Judge. Mr. Asad Ullah who appeared 
in the lower appellate court was specially sent for and was 
asked whether Mr. Amar Nath Kak counsel for the appellants 
had argued the case before the learned District Judge. He 
definitely stated that Mr. Kak appeared before the District 
Judge and fully argued the case before him. This contention 
of the appellants therefore is without any force. 

The agreement to refer the case to arbitration was 
signed by the defendants as well as by the plaintiffs. In that 
agreement Mst. Sajda Bibi was shown as the wife of Sidiq 
Zargar deceased. It was not therefore open to the defendants 
to say that she was divorced by Sidiq Zargar, her husband. 
The District Judge was therefore quite correct in holding that 
the plaintiff was not divorced by Sidiq Zargar. 

The plaintiff had to prove that Sidiq Zargar at the time 
of his death left moveable and immoveable property as detailed 
in the plaint. The evidence produced by the plaintiff was 
considered by the trial court and also by the District Judge. 
Both the courts below have concurrently found that Sidiq 
Zargar left, no immoveable property while out of the moveable 
property left by Sidiq Zargar the plaintiff had already received 
her due share. From the deed of sale dated 22 nd Chet 
1979 executed in favour of Ghulam Mohd defendant which 
was duly registered and had received the Sign Manual of His 
late Highness the Maharaja Sahib Bahadur in the month of 
Batsakh 1980 it is clear that Sidiq Zargar had no other 
property except a small piece of land which he sold in 


170 The Punjab Law Reporter. [Vgl. XLII—-1940. 


favour of Ghulam Mohd defendant. Besides at the death of 
Sidiq Zargar by mutual agreement between the parties an arbitra¬ 
tor was appointed and the parties had agreed to be bound by 
his award. The present appellants also had signed the deed 
of reference. The award was made in the year 1987 and 
the plaintiffs share in the moveable property was determined. 
The plaintiff accepted the award and affixed her thumb im¬ 
pression. The amount fixed in the award as the share of the 
plaintiff was also received by her. It appears that at the 
instance of her brothers who are the present appellants the 
plaintiff Mst. Sajda Bibi later on objected to the award and 
filed a suit in the year 1990 against the defendants. The 
learned counsel for the appellants has not been able to 
give any adequate reason as to why the award should not be 
binding on the plaintiff. The only reason given was that 
the arbitrator was a near relation of the defendants and 
had acted partially in giving the award. From the evidence 
of the arbitrator it is clear that he never wanted to act 
as an arbitrator but he was induced to do so by the plaint¬ 
iff herself. The arbitrator is a respectable person drawing 
Rs. 150 as his salary in the Silk Factory and there is no reason 
to disbelieve his statement. The plaintiff Sajda Bibi did not 
object to the award for a considerable length of time and it 
seems that she was satisfied with the award but later on was 
pursuaded by her brothers to object to the award and to file 
the suit against the defendants. The plaintiffs appellants have 
not been able to prove satisfactorily as to what was the property 
left by Sidiq Zargar at the time of his death. Under these 
circumstances, we see no reason to disturb the concurrent 
finding arrived at by the courts below that Sidiq Zargar left no 
immoveable property and out of the moveable property which 
he had left the plaintiff had already received her due share. 

There is no force in this appeal which is accordingly dismissed 
with costs. 

The respondents have contested the pauper application 
filed by the appellants. The City Judge and the District Judge 
have concurrently held that the appellants are paupers 
and unable to pay the court fees. We do not see any 
reason to disturb this finding recorded by the courts below. 
The application of the respondents is therefore dismissed. 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B., Chi cl Justice. 

FAZAL HUSSAIN versus STATE 
Criminal 1st Appeal No. 65 of 1996. 

1st Bhadon 1996. 

Section 325 of the Ranbir Penal Code—Defence of alibi. 

The presence of the accused on the spot established by 
the evidence: 

Held , that, the plea of alibi put forward by the accused 
is completely negatived by the evidence of prosecution wit¬ 
nesses and the offence has been fully established against the 
accused. 

Appeal against the order of the Additional Sessions Judge, 
Mirpur, dated 23rd Jeth 1996. 

Nemo, for the appellant. 

Government Advocate. 

Judgment. 

The accused has been convicted by the Additional Sessions 
Judge Mirpur under Section 325 of the Ranbir Penal Code and 
sentenced to three years 1 rigorous imprisonment and a fine of 
Rs. 50. Against this conviction and sentence the present 
appeal has been filed by the accused from the Jail. 

The prosecution story is that in the afternoon of 12th 
Phagan 1995, Atta Mohammed who was about 16 years of age 
started cutting a Phailaee tree with an axe. This tree was in 
the possession of the accused and his father and so they ob¬ 
jected to the cutting of the tree by Atta Mohammed. There 
was first an exchange of abuses between Atta Mohammed and 
the accused. After that the accused attacked Atta Mohammed 
with an axe and hit him on the head with the blunt side of the 
axe. Atta Mohammed fell down unconscious and died the 
same night. The post-mortem examination was performed the 
next day i. e. on 13th Phagan 1995 and during that exami¬ 
nation the right temporal bone was found fractured. In the 
opinion of the medical officer who conducted the post-mortem 
examination the death of the deceased was due to concussion 
of the brain. The accused was sent up for trial but he denied 
all knowledge of the occurrence and pleaded alibi. 

I have examined the entire record. There are two eye¬ 
witnesses of the occurrence, Bostan and Sabir Hussain, 
witness is a cousin of the accused himself. Bostan 
witness was present on the spot as he was actually helping the 
deceased Atta Mohammed in cutting the tree. This witness 
fully supports the prosecution story and states that after ex- 
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change of abuses the deceased Atta Mohammed was hit on the 
head by the accused with the blunt side of the axe and as a 
result of that injury Atta Mohammed fell down. Sabir Hus¬ 
sain witness also fully supported the prosecution story before 
the Committing Magistrate but being a cousin of the accused 
he attempted to save the accused in the Sessions court. The 
statement of the witness recorded by the Committing Magis¬ 
trate was therefore transferred to the Sessions file under 
Section 288 of the Code of Criminal Procedure. But even 
efore the Sessions Judge the witness Sabir Hussain admitted 
the presence of the accused on the spot and also the exchange 
of abuses between Atta Mohammed and the accused, and also 
the fight between the two. Then there is the evidence of 
Lrhulam Nabi who heard the exchange of abuses between 
Atta Mohammed and the accused on the spot. The plea of 
alibi put forward by the accused is completely negatived by 
the evidence of all the above mentioned witnesses. Then there 
is the important fact of the recovery of two articles belonging 
to Atta Mohammed deceased from the house of the accused. 
These articles consisted of an axe with which Atta Mohammed 
was cutting the Phailaee tree and a Chaddar which had been 
with Atta Mohammed at the time of the occurrence. Both 
these articles were recovered at the instance of the accused 
and in regard to this recovery, there is the evidence of Sri- 
Ram Zaildar, Ghulam Mohammed Lambardar and Fazal 
Lambardar. From the evidence on the record, the offence 

has been fully established against the accused and he has been 
rightly convicted. 

As regards the sentence, I think that the substantive 
sentence of imprisonment is not excessive and the same is 
maintained. The sentence of fine seems to be rather excessive 
and I reduce the sentence of fine to Rs. 10 (rupees ten). 

The period of rigorous imprisonment in default of payment of 
hne will be fifteen days. 

With this slight modification, the appeal is dismissed. 

The appellant shall be informed of this order in Jail. 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Bejore Mr. Justice Abdul Qayootn , K. B., Chief Justice 

and Mr. Justice J. N. Wazir. 

L. SHIV NATH versus 1. BHAI ANANT SINGH 
NANDA 2. P. RAJ KISHEN BAL 

3. P. DEWAN CHAND & 

4. L. BIR SEN ANAND 

1. KASHMIR TALKIES Ltd. versus L. SHIV NATH 

through BHAI ANANT SINGH NANDA. 

2. P. SHIV RAJ KISHEN BAL 

Civil 1st Appeal No. 3 of 1995. 

Civil First Appeal No. 78 of 1995. 

14th Bhadon 1996. 

(a) Application j or winding up a Company. 

The Company being solvent and having a bona fide 
dispute about the debt which it is alleged to owe. Winding 
up order cannot be passed. 

Held , that, to make an order for winding up in such 
circumstances would deprive the Company of its right to have 
the question between it and the petitioning creditor decided 
in a normal way by the civil court constituted for the purpose 
and this would be opposed to public policy. 

(b) Where is it U just and equitable ” to wind up a 

company. 

Held , that, in order to show that it is “just and equitable” 
that a Company should be wound up it must be shown that 
the substratum of the Company had gone or that a dead-lock 
has arisen in the sense that it was impossible for the Company 
to carry out the objects for which it was formed. 

Appeals against the order of Hon’ble Justice Kichlu, 

dated 31st Sawan 1995. 

Messrs. Anant Ram & Bheri Ram. 

Messrs. S. N. Bali & Vir Sen Sawhny. 

Judgment. 

A private limited Company called the Kashmir Talkies 
Ltd. Srinagar was started in 1932 with a fully paid up capital 
of Rs. 24000. The petitioner Mr. S. N. Nanda is a shareholder 
of the Company, having obtained thirty shares of the value of 
Rs. 3000 and was also a Director of the Company for some 
time. Mr. S. N. Nanda filed a petition under Section 162 of 
the Jammu and Kashmir Companies Regulation for the 
compulsory winding up of the company. The main allegations 
of the petitioner were that the Company was unable to pay 
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its debts and that the non-applicants had been guilty of gross 
negligence, mismanagement and misappropriations and that the 
financial position of the Company was hopelessly unsound and 
that on that account the Company was incapable of carrying 
on its business any longer. This petition was contested by all 
the remaining Directors of the company. The petition was 
dismissed by the learned Judge in Chambers but the parties 
were left to bear their own costs. Against this order of the 
learned Judge two appeals have been filed — one by the company 
for the grant of costs and the other by the oetitioner Mr. S. N. 
Nanda for the setting aside of the order. This Judgment will 
govern the decision of both the appeals. 

We have heard the lengthy arguments of the learned 
counsel for the parties and examined the record. The main 
grievance of the counsel for the petitioner appellant is that the 
petitioner was not given sufficient opportunity to substantiate 
his allegations. We do not think that this contention is tenable. 
A perusal of the record shows that all the evidence that was 
required for the determination of the present petition was 
recorded by the learned Judge in Chambers and that no further 
evidence was required for the disposal of the petition. The peti¬ 
tioner did not file any proper affidavit in regard to this petition. 
An affidavit was however filed by the other party but in respect 
of that affidavit no counter-affidavit was filed by the petitioner. 

The main allegations made by the petitioner were that 
the Company was unable to pay its debts and that owing to 
the mismanagement and negligence of the non-applicants, the 
substratum of the Company was entirely gone and that it was 
therefore unable to carry on its business. 

In regard to the first allegation the petitioner’s claim was 
that the Company owed him a sum exceeding Rs. 500 but that 
debt had not been paid inspite of repeated demands having been 

made for its payment. The record shows that a dispute existed 
between the parties in regard to this claim. Tbe Company 
claim3d a set-off which was not accepted by the petitioner. So 
the petitioner’s claim clearly amounted to a disputed claim and 
if the Company did not pay a debt in regard to which a genuine 
dispute existed, it cannot be said that the Company was 
unable to pay its debt. The same view was taken in 
1936 Allahabad 840 and 58 Calcutta 716-. It was held in 
1936 Allahabad 840 that if a company is solvent and there is 
a genuine dispute about an alleged debt, the resort by the 
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creditor to the summary proceeding of serving on the company 
a notice under section 162 and following the same by peti¬ 
tion for winding up, is ordinarily referable to a desire on 
the part of the creditor to bring pressure on the company in 
order to induce the company to pay the debt without having 
the dispute settled by the civil court by which court the dispute 
ought to be ordinarily settled. To make an order for winding 
up in such a case would deprive the company of its right to have 
the question between it and the petitioning creditor decided in 
the normal way by the civil court constituted for the purpose, 
and this would be opposed to public policy. An application 
for winding up in ' such a case must therefore be regarded as a 
vehicle of oppression and an abuse of the process of the court 
and be dismissed. An order for the compulsory winding up of a 
company is very extreme step to take and such order ought 
not to be lightly passed. It has not been satisfactorily 
established that the debt of any other creditor remained unpaid 
by the Company. 

As regards the general financial position of the Company 
the learned Judge in Chambers got the entire accounts of he 
Company audited by an Auditor selected for the purpose by 
the State Accountant General. Mr. Balmukand was the Auditor 
to whom the work of auditing of accounts was entrusted and 
he submitted his report in regard to the audit of the accounts. 
After that Mr. Balmukand was subjected to a lengthy examina¬ 
tion and in the course of his examination he had to withdraw 
or modify some of the objections made in the audit report. 
From the statement which the Auditor made in the Court it is 
clear that there were no embezzlements or frauds, no falsifica¬ 
tion of accounts and that the general financial condition of the 
Company was sound. 

The petitioner’s learned counsel referred us to a large 
number of items mentioned in the Auditor’s report and attempt¬ 
ed to suggest that the expenditure incurred in regard to some 
of those” items was either extravagant or unnecessary. But 
the learned counsel appears to have overlooked the fact that 
this is a private limited Company and the expenditure was 
approved and passed by the entire body of Directors. Even 
if it is conceded that any expenditure was incurred on a 
liberal or extravagant scale, that fact by itself cannot justify 
the compulsory winding up of the company. The petitioner s 
learned counsel could not convince us by reference 
to facts and figures that the substratum of the Company 
was entirely gone and that on that account the company had 
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become incapable of carrying on its business any longer. It 
is true that the Company sustained some losses in the first 
year of its working, but that was before the time when the 
present Directors joined the Company. During the second year 
the Company showed some profits and it has not been, 
established that the Company sustained any losses since. The 
mere fact that the Company worked at a loss at any 
particular period or periods is by itself no ground for the 
compulsory winding up of the Company. This view was taken 
by the Bombay High Court in 1932 Bombay 415. It was 
held in that case that the court would not be justified in 
making a winding up order merely on the ground that the 
Company had made losses and is likely to make further losses. 

The petitioner’s learned counsel has not been able to 
show that it will be just and equitable to wind up the Company. 
The terms “just and equitable” have been fully discussed by 
their Lordships of the Privy Council in the ruling reported as 
161 Indian Cases 539. It was held by their Lordships that 
“where there is no question of a deadlock, nor is there any 
question of the shareholders who have the voting power using 
that power for their own commercial interests outside the 
company in disregard of the interests of a minority nor again, 
is there any question involved of an improper management of 
the company by the directors who are in control and the 
problem involved is of the nature of a business problem and if 
there was at the relevant time a reasonable hope of tiding over 
the period of deep depression and of emerging into a region 
in which the company might reasonably expect to carry on at 
a profit, there would be no sufficient reason why the Court, re¬ 
gard being had to the essential character of the bargain made 
between the parties on the formation of the Company, and 
considering the matter from much the same standpoint as if 
the Company were a private partnership, should wind up the 
Company under the just and equitable clause.” In 58 
Calcutta 716 it was held that to show that it is “just and 
equitable” that a company should be wound up it must be 
shown that the substratum of the company had gone or that 
a deadlock has arisen in the sense that it is impossible for the 
company to carry out the objects for which it was formed. 
We do not think that any just and equitable grounds exist in 
the present case for winding up the Company. It was suggested 
that one of the Directors had an upper hand in the control of 
the Company and that everything was done according to his 
sweetwill. Even if this complaint is accepted as correct, it 
will form no ground for passing a winding up order. It was 
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held by their Lordships of the Privy Council in 1932 Privy 
Council 1 that the fact that one of the shareholders had a 
preponderating voice in the Company by reason of his owning 
or controlling a large number of shares is by itself no reason 
for winding up the Company. It was also held in this ruling 
that an ultra vire transaction on the part of the Directors is 
of itself no ground for a winding up order. Similarly it was 
held in 39 Allahabad 334 , that unless it was apparent that 
either the substratum of the Company was gone or that the 
Company was conceived or brought forth in fraud it was not 
just and equitable to wind up the Company. In 39 Bombay 
16, it was held that allegations as to the internal mismanage¬ 
ment of a Company are matters for the shareholders to deal 
with and do not call for interference of the court. 

It may also he noted here that the present petition for 
the winding up of the Company has been made by one share¬ 
holder while all the other shareholders of the Company are 
opposed to the winding up of the Company. The petitioner 
has not been able to show that the substratum of the Company 
is gone or that the Company has for any other reason become 
incapable of carrying on its business. Besides all the remaining 
shareholders of the Company are strongly opposed to the 
winding up of the Company. It was held in 1929 Bombay 8 
that when one shareholder petitions to wind up the Company 
and the petition is opposed by a great majority of shareholders 
a winding up order is not justified. 

In these circumstances, we do not think that in the present 
case an interference of the court was called for. The petition 
was rightly dismissed by the learned Judge. The present 
appeal filed by the petitioner is dismissed with costs. 

As regards the appeal for grant of costs filed by the 
non-applicants, we have carefully considered all the circum¬ 
stances of the case and we do not think that a satisfactory 
reason exists for an interference in the discretion exercised 
by the learned Judge. On the other hand, we think that in 
the circumstances of the case, the discretion has been rightly 
exercised and no reason for an interference exists. The appeal 
filed by the non-applicants is therefore dismissed with costs. 

The books of the Company which are at present in the 
Court shall be returned to the Company. 
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G r H y C °V, RT ,° F .JUDICATURE, JAMMU & KASHMIR. 

BeJ °. re 0«yoo«, K.B, Chief Justice. 


versus STATE. 


1 GHAZAN 

2 . RASOOL KHAN & 

3. GHULAM MOHD 

Criminal 2nd Appeal No. 137 of 1996. 

7th Bhadon 1996. 

Section 377 of the Ranhir Penal Code—High Court 
Circular No. 6 dated 28th April! 937 -Reasons for not award¬ 
ing punishment of whipping must be given. 

according to the instructions contained in the 
High Court Circular 6 dated 28th April 1937 the Magistrate 
recording conviction in such cases had to give reasons in his 
judgment as to why the punishment of whipping was not 

inflicted and a copy of the judgment had to be submitted 
forthwith to the High Court. 

A PP eal against the order of Sessions Judge, Kashmir, dated 
29th liar 1996. 

Nemo, for the appellants. 

Government Advocate. 


Judgment. 

The accused persons Ghazan & Rasool Khan have been 
convicted bv the Sub-Judge Magistrate Muzaflfarabad under 
section 377 of the Ranbir Penal Code and sentenced to nine 

hs " g " r , ou9 imprisonment each. The third accused 

Lrhulam Mohd was convicted under section 377/109 and was 

also sentenced to nine months’ rigorous imprisonment. On 

appeal, the learned Sessions Judge Kashmir maintained the 

convictions of tne accused persons and also the sentence 

of Ghazan and Rasool Khan but reduced the sentence of 

Ghulam Mohd to six months’ rigorous imprisonment. The 

accused persons have now filed a further appeal in this court 
from the jail. 

On 9th Baisakh 1994 a portion of the Jhelum Valley 
Road near Ramkote was blocked on account of slips and a 

. lorr,es f w , ere detained on the road. It is stated 
that the Drivers of these lorries went away to other places 

th Ut oTfu WC o e left in chaf g e their lorries for 

the night, jolakhan Singh, a boy about 15 years of age, was 

Cleaner of Lorry No. 1836 while the accused persons were the 

cleaners of other lorries. The allegation against the accused 

persons is that about midnight when Solakhan Singh was 

sleeping in his lorry, the accused persons went to his lorry 
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dragged him outside and took him to the road side and there 
Ghazan and Rasool Khan committed sodomy with him while 
the third accused Ghulam Mohd abetted in the act. It is state 
that the boy’s mouth was gagged and so he could not cry in 
the beginning. But after some time he was alle to raise an 
alarm and upon that one Harnam Das who happened to be 
in some other lorry on the road reached the spot and then 
all the three accused persons ran away. A report of the 
occurrence was made to the Police and the boy was medically 

examined on 11th Baisakh 1994. 

I have examined the entire record. The evidence of 
Solakhan Singh is very clear and convincing. No reason has 
been shown as to why his evidence should not be relied upon. 
Besides, his evidence is fully supported by the evidence of 
Harnam Das and the medical testimony on the file. From the 
evidence on the record, the accused persons have been right¬ 
ly convicted and their convictions are therefore maintained. 

As regards the sentences, 1 think that in view of the nature 
of the oftence the punishment awarded is rather mild. No 
punishment of whipping has been inflicted in the present 
case. According to the instructions contained in the High 
Court Circular No. 6 dated 28th April 1937 the Magistrate 
recording conviction in such cases has to give reasons in his 
judgment as to why the punishment of whipping has not been 
inflicted and a copy of the judgment has to be submitted 
forthwith to the High Court. But these instructions have 
not been acted upon by Mr. Amar Nath Thussu Sub Judge 
Magistrate Muzaffarabad in the present case. In regard to this 
point the Magistrate’s explanation shall be called for by the 
Registrar of the High Court and the same when received 
shall be put up before the Chief Justice for orders. The appeal 
of all the accused persons is dismissed. 

The appellants shall be informed of this order in Jail. 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B., Chief Justice. 

SUNDAR versus STATE. 

Criminal Revision No. 172 of 1996. 

7th Bhadon 1996. 

Section 342 of the Code of Criminal Procedure. 

The trial Magistrate failed to examine the accused under 
section 342 of the Code of Criminal Procedure: 

Held , that, the object of procedure is to enable the court 
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to do justice but if inspite of even a total disregard of the rules 
of procedure justice has been done there would exist no 
necessity for setting aside the final order which is just and 
correct simply because the procedure adopted was wrong. 

Revision against the order of Sessions Judge, Jammu, 
dated 19th Har 1996. 

Mr. Dina Nath , for the accused applicant. 

Government Advocate. 

Judgment. 

The accused has been convicted by the Tehsildar Magis¬ 
trate Ranbirsinghpura under section 498 of the Ranbir Penal 
Code and sentenced to six months’ rigorous imprisonment 
and a fine of Rs. 50. On appeal, the conviction and the 
sentence were upheld by the learned Sessions Judge Jammu. 
This is a further revision application filed on behalf of the 
accused. 

The allegation against the accused was that in Katik 
1993 he enticed away and detained for illicit intercourse Mst. 
Saro, wife of Amin Chand complainant. The accused does not 
deny that Mst. Saro is the wife of Amin Chand but denied 
that she had been enticed away or detained by him. Both the 
lower courts found the accused guilty under section 498 of 
the Ranbir Penal Code and sentenced him as stated above. 

In this revision application the first point urged by the 
applicant’s learned counsel is that the trial Magistrate failed 
to examine the accused under Section 342 of the Code of 
Criminal Procedure after the conclusion of recross-examina¬ 
tion of the prosecution witnesses and that this failure on the 
part of the Magistrate vitiates the trial. In support of this 
contention the learned counsel referred to 1934 Lahore 415 
and 1934 Lahore 64S. But at the same time he stated that 
he did not want a retrial of the case. The learned Govern¬ 
ment Advocate referred to 1933 Allahabad 264 Full Bench 
and 1936 Allahabad 253 and submitted that the omission of 
the Magistrate to examine the accused under section 342 of the 
Code of Criminal Procedure after the conclusion of the prose¬ 
cution evidence was a mere irregularity which is cured by 
Section 537 of the Code of Criminal Procedure. It was held 
by a Full Bench of the Allahabad High Court in 1933 
Allahabad 264 that the sole criterion given by Section 537 is 
whether the accused person has been prejudiced or not. The 
object of procedure is to enable the court to do justice, but 
if inspite of even a total disregard of the rules of procedure, 
justice has been done, there would exist no necessity for setting 
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aside the final order which is just and correct simply because 

the procedure adopted was wrong. 

This point need not be discussed any further in connection 
with the present case as the applicants counsel himself does not 
suggest that the accused has been prejudiced by the omission 
of the Magistrate referred to above and is opposed to a retrial 
of the case. The action of the Tehsildar Magistrate in not 
examining the accused under section 342 of the Code of 
Criminal Procedure after the conclusion of the prosecution 
evidence was clearly irregular and he shall be warned by the 
Registrar of this court to be careful in future. Magistrates 
should act strictly in accordance with the rules of procedure 

and should not disregard them. 

It was further submitted by the applicant’s learned 

counsel that the evidence on the file was not sufficient 
lor the conviction of the accused person. I have examined 
the record and 1 think this contention is not tenable. There 
is the clear evidence of Kharak Singh, Sarda and Arura to 
the effect that Mst. Saro had been wrongfully detained in his 
house by the accused and no satisfactory reason has been 
shown as to,why the evidence of these witnesses should not 
be relied upon- From the evidence on the record the accused 
has been rightly convicted and the punishment, awarded is not 

excessive. 

The revision application is dismissed. 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Bejore Mr. Justice Abdul Qayoom , K. 8., Chief Justice 

and Mr. Justice J. N. XVazir. 

SIRA] DIN versus STATE. 

Ciminal First Appeal No. 69 of 1996. 

Srinagar, 16th Assui 1996. 

Ranbir Penal Code , Section 303—Punishment 
Held , that, in the absence of extenuating circumstances 
the proper sentence for murder is death. The fact that the 
age of the accused is only 20 years will not be sufficient to 
justify the refraining from imposing the maximum penalty 
prescribed by law, a man of twenty being of sufficient age to 

be fully able to realize the nature of his acts. 

Appeal against the order of Additional Sessions Judge, 

Mirpur, dated 5th Sawan 1996. 

Mr. Abdul A had, amicus curiae , for the Appellant. 

Government Advocate. 
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Judgment. 

The accused has been convicted by the Additional 
Sessions Judge Mirpur under section 302 of the Ranbir 
Penal Code and sentenced to death, subject to confirmation 
by His Highness the Maharaja Bahadur. This is an appeal 
against the conviction and the sentence. 

The facts of this case are quite simple. Bagali, an old man 
of about 65, had no wife or any male issue. He lived with the 
accused for several years and the accused looked after his land. 
The arrangement between Bagali and the accused was that Bagali 
would give his land to the accused and in the hope of getting 
that land the accused served Bagali and kept him in the 
house. Somehow the old man suddenly changed his mind 
and decided to give his land to another boy named Mohammad 
Shaft. This exasperated the accused and he decided to kill 
Bagali It is alleged that in the afternoon of 24th Phagan 1995 
the accused took Bagali into his room, chained the door from 
inside and killed Bagali with an axe. The noise made by 
Bagali attracted a number of persons to the scene of the 
occurrence. 

They all asked the accused to open the door of the 
room but he refused to do that. P. W. 2 Piranditta used some 
strong language and upon that the accused opened the door of 
the room. P. \V. 2 Piranditta, P. \V. 3 Allah Ditta, P. W. 4 
Nizam Din and P. W. 6 Fateh Mohd were all present at the 
time outside the room. When the door was opened by the 
accused from inside, the persons present saw Bagali lying on 
the ground and the accused standing there with the axe in his 
hand. Bagali was in a precarious condition at that time and 
died soon after. Bagali’s brother Hayatali P. W. 1 lived in 
another village. A message was sent to Hayat Ali about the 
death of Bagali. Gulam Din and Satar Din who are brothers 
of the accused informed Hayatali that Bagali had died of fever. 
Hayatali arrived on the spot on 25th Phagan 1995 but the 
relatives of the accused did nor. allow him to examine Bagali’s 
body properly. Hayatali suspected foul play and he went to 
Naushehra Police station to report the occurrence. The first 
information report was recorded by the Police on 27th 
Phagan 19^5. The Police arrived on the scene on 29th 
Phagan 1995 and arrested the accused. The post mortem 
examination was performed on 30th Phagan and 9 injuries 
consisting mostly of incised wounds were found on the body. 

In the opinion of the Medical Officer who conducted the 
post mortem examination the death of the deceased was 
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due to fracture of the skull. The accused admitted his guilt 
in the court of the Committing Magistrate but resiled from 
that admission in the Sessions Court. In the committing 
Magistrate’s court the accused admitted that Bagalihad refused 
to give him his land and so the accused killed him. 

The learned counsel who appeared on behalf of the 
appellant made three submissions before us. The first is that 
there was a delay of three days in the making of the first 
information report and that this delay makes the case rather 
suspicious. This contention is not tenable. The first inform¬ 
ation report was given by P. W. 1 Hayatali on 27th Phagan 
1995. On receiving information about his brother’s death 
Hayatali first arrived on the scene of the occurrence on 25th 
Phagan 1995 and from there he had to go a distance of about 
28 miles to report the matter to the police. Hayatali himself 
is an old man of about 60 years and in view of the distance 
the he had to traverse he could not be expected to report the 
matter to the Police earlier than 27th Phagan 1995. So in our 
opinion there was no delay in the making of the report. 

The second point urged before us was that Bagali 
might have been killed by the brothers of the accused person. 
But this is a mere conjecture of the learned counsel and there 
is absolutely no material on the file to warrant any such 
conjecture. 

The third point urged by the learned counsel was that 
the act was perhaps committed by the accused when he was of 
unsound mind and so he might be given the benefit of section 
84 of the Ranbir Penal Code. We have carefully considered 
this point and we do not think that this plea of unsoundness 
of mind is supported by the record. On the other hand the 
circumstances of the case show that the accused was of 
sound mind at the time when the offence was committed. It 
appears from the record that the accused had pre-arranged 
the whole thing from the morning of 24th Phagan 19.95. He 
first sent away his wife from the house in the morning. Then 
at the time of the commission of the offence he took the 
deceased inside a room and took the precaution of chaining 
the door from inside. After that when an alarm was raised 
and when persons collected outside the door the accused did 
not open the door until he had completed his murderous 
task. 

After hearing the learned counsel we went through the 
entire record. P. W. 2 Piranditta, P. W. 3 Allahditta and 
P. W. 6 Fateh Mohd are independent witnesses. They were 
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Tnere passers-by and rushed to the spot on henring the noise 
coming from inside the room. P. W. 4 Nizamdin is a step¬ 
brother of the accused himself. While the offence was being 
committed inside the room all these persons who had collected 
outside asked the accused to open the door but he did not 
open it until the work of murder had been finished. When at 
last the door was opened Bagali was found lying on the 
ground severely injured and the accused was at that time 
standing there with an axe in his hand. On being questioned 
on the spot the accused admitted at that time that he had 
killed Bagali. Then in the court of the committing Magistrate 
the accused definitely admitted that he had committed the 
offence, hrom the evidence on the record the offence of 
murder has been fully established against the accused and he 
has been rightly convicted. The appeal filed by frhe accused is 
dismissed. 

As regards the sentence the appellant’s counsel submitted 
that the accused is only 20 years of age and that in view of 
his youth the lesser sentence of imprisonment for life might be 
awarded. We have carefully considered the question of 
sentence and we do not think that any extenuating circums¬ 
tances exist in the present case. The offence was committed 
in a very brutal manner. The deceased was taken inside a 
room and when he was in a helpless condition a number of 
blows were inflicted on him with an axe and he was done to 
death on the spot. In the absence of extenuating circums¬ 
tances, the mere fact that the accused is only 20 years of age 
cannot justify the imposing of lesser sentence. It was held by 
the Calcutta High Court in 1935 Calcutta 526 that the fact 
that the age of the accused is only 20 years will not be 
sufficient to justify the refraining from imposing the maximum 
penalty prescribed by law, a man of twenty being of a 
sufficient age to be fully able to realise the nature of his acts. 
Similarly it was was held by the Madras High Court in 1939 
Madras 109 that in the absence of extenuating circumstances 
the proper sentence for murder is death. We therefore think 
that the sentence of death as passed by the Additional Sessions 
Judge Mirpur against the accused appellant is justified. 

The record of the case shall be submitted to His Highness 
the Maharaja Bahadur with the humble recommendation that 
the sentence of death passed against Siraj Din accused be 
confirmed. 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom , K. B., Chief Justice and 

Mr Justice J. N . Wazir. 

MUBARAK SHAH versus STATE 
STATE versus MUBARAK SHAH. 

Criminal 2nd Appeal Ho. 127 of 1996. 

Criminal First Appeal No. 78 of 1996. 

Srinagar, 9th Assuj 1996. 

Ranbir Penal Code , Section 376 Clause 5—Consent of 
girl immaterial. 

Held , that, according to clause 5 of section 375 of the 
Ranbir Penal Code consent of the girl is immaterial when she 
is under 14 years of age. 

Appeals against the orders of the Sessions Judge, Srinagar, 
dated 17th Jeth 1996. 

Government Advocate. 

Judgment. 

The accused was convicted by the Sub Judge Magistrate 
Muzaffarabad under section 366 of the Ranbir Penal Code 
and sentenced to 18 months rigorous imprisonment and a fine 
of Rs. 5. Pie has also been convicted under section 376 of the 
Ranbir Penal Code and sentenced to 18 months rigorous 
imprisonment and one dozen stripes. Both the sentences were 
to run concurrently. On appeal the learned Sessions Judge 
Kashmir maintained the conviction and sentence under 
section 366 of the Ranbir Penal Code but acquitted the 
accused under section ^76. The accused has now* filed a 
further appeal in this court against his conviction and sentence 
under section 366 of the Ranbir Penal Code. An appeal has 
also been filed on behalf of the Government against the order 
of acquittal passed under section 376. A notice in regard to 
this appeal was given to the accused and the objections sub¬ 
mitted by him have been considered. This judgment will 
govern the decision of both the appeals. 

Mst. Mohd. Jan, an unmarried girl of about 13 years of 

- A- t . ^ _ Hussain. The 

prosecution story is that in the evening of 12th Poh 1995 when 

the girl went to fetch water from a spring near the house she 

was forcibly taken away by the accused. The girl was first 

laken in a lorry to Un where she was kept in a house belonging 

to a cousin of the accused From Uri the girl was taken to 

a nother village and there she was kept for six days. After 
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that the girl was taken to Hatian to the house of the 

accused himself and there she was kept for three days. The 

girl was ultimately recovered from the house of the accused 

on 4th Magh 1995. Thus from 12th Pah 1995 till 4th Magh 

1995 the girl remained in the possession of the accused and 

was taken from place to place and according to the girl the 

accused committed rape with her in all the places where she 

was kept. The girl gives a detailed and clear account of the 

whole occurrence from the beginning to the end and no 

satisfactory reason has been shown as to why her statement 

should not be relied upon. Besides the girl’s story is supported 

by the medical evidence and also by the evidence of Nand 

Kumar driver of the lorry in which the girl was first taken to 
Uri. .. . 

The learned Sessions Judge found that the age of the 
girl was 13 years, that she was kidnapped by the accused from 
the keeping of the lawful guardian, that she was taken from 
place to place and ravished by him, but inspite of all this 
the learned Judge acquitted the accused of the oflence of rape 
on the ground that it was not clear that the girl was forced to 
illicit intercourse against her consent. The learned Sessions 
Judge appears to have overlooked the definite provision of law 
contained in clause 5 of section 375 of the Ranbir Penal 
Code. According to this clause the consent of the girl is 
immaterial when she is under 14 years of age. 

From the evidence on the record both the offences of 
kidnapping and rape have been fully established against the 
accused. The sentence awarded under section 366 of the 
Ranbir Penal Code is not excessive. The appeal filed by the 
accused is dismissed. 

As regards the offence under section 376 of the Ranbir 
Penal Code the order of acquittal passed by the learned 
Sessions Judge Kashmir, which is based on a misapprehension 
of the law, is set aside, and the conviction of the accused 
under section 376 of the Ranbir Penal Code as recorded by 
the Trial Magistrate is maintained. The accused shall be 
sentenced to eighteen months rigorous imprisonment for the 
offence under section 376 and shall also be sentenced to one 
dozen stripes. The substantive sentences of imprisonment for 
both the offences shall run concurrently. The Superintendent 
of Jail shall be informed of this order. 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K.B ., Chief Justice. 

KHUSHI MOHAMMAD vzrsus STATE. 

Criminal Revision No. 198 of 1996. 

19th Assuj 1996. 

Criminal Procedure Code, Section 423—Meaning of 
enhancement of sentence. 

Held , that, where the aggregate period of imprisonment 
awarded on appeal is to any extent less than the period of the 
original sentence the fact that a fine is imposed by the lower 
appellate court is not enhancement of the sentence within the 
meaning of section 423. 

Revision against the order of Sessions Judge, Jammu, 
dated 6th Bhadon 1996. 

Nemo , for the Applicant. 

Government Advocate. 

Judgment. 

The accused was convicted by the trial Magistrate under 
section 411 of the Ranbir Penal Code and sentenced to six 
months rigorous imprisonment and a fine of Rs. 10. On appeal 
the learned Sessions Judge Jammu maintained the conviction 
but remitted the sentence of imprisonment and increased the 
. amount of fine from Rs. 10 to Rs. 20. This is a revision 

application filed by the accused. 

One Sajjan Singh received information that on the night 
between 12th and 13th Phagan 1994, some stolen timber would 
be carried by certain persons. Sajjan Singh took an other person 
Shiban with him and remained on the watch that night. 
After waiting for sometime the present accused and two other 
persons were seen bringing a camel laden with six wooden 
sleepers. Sajjan Singh raised an alarm and upon that one 
of the companions of the accused ran away while the present 
accused and the other companion Jhandu were taken to the 
local Lambardar along with the laden camel. After leaving 
the present accused and Jhandu in the custody of the Lambar- 
dar, Sajjan Singh went straight to the Police Station and made 
the first information report the same morning. In this 
report all the facts of the occurrence were stated and the 
present accused was clearly mentioned as one of the persons 
caught with the stolen timber. The present accused managed 
to escape from the custody of the Lambardar and could not 
be arrested before 24th Jeth 1995. Jhandu was separately 
convicted and sentenced to a fine of Rs. 20. From the 
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evidence on the record the offence against the present accused 
has been fully established and he has been rightly convicted. 

As regards the sentence, the learned Sessions Judge 
Jammu considered that the case of the present accused was 
similar to that of Jhandu and he thought that the present , 
accused also deserved the same sentence. On this ground the 
accused was also sentenced to a fine of Rs. 20. In this 
connection, a point was raised as to whether the increasing 
of the fine of the accused from Rs. 10 to Rs. 20 amounted 
to an enhancement, in the sentence within the meaning of 
section 423 of the Code of Criminal Procedure. I agree 
with the learned Government Advocate that when the sentence 
of imprisonment of the accused was remitted the mere in- 
creasing of the fine from Rs. 10 to Rs. 20 did not amount 
to an enhancement of the sentence. The same view was taken 
in the following rulings of the British Indian High Courts. 

30 Madras 103 , 12 Lahore 449 , 1930 Madras 193 , 23 
Bombay 439 and 27 Calcutta 175 . 

It was held by a Full Bench of the Madras High Court 
in 30 Madras 103 that where the aggregate period of im¬ 
prisonment awarded, on appeal is to any extent less than the 
period of the original sentence, the fact that a fine is imposed 
by the lower appellate court is not enhancement of the sentence 
within the meaning of section 423 of the Code of Criminal 
Procedure. 

The revision application is dismissed. 

The applicant shall be informed of this order. 

42 P. L. R., J. &K., 188. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B ., Chief Justice, 

and Mr. Justice J. N. Wazir. 

AZIZ KHAN versus STATE. 

Criminal 1st Appeal No. 76 of 1996. 

Srinagar, 27th Assuj 1996. 

Ranbir Penal Code—Section 304 , Part II. 

Held , that, a person who inflicts successive and violent 
blows with a wooden article on a vital part of the body of 
another person resulting in her or his death, will be presumed 
to have the knowlege that the injuries which he was inflicting 
were likely to cause death. 

Appeal against order of Sessions Judge, Kashmir, dated 
27th Sawan 1996. 
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Mr. Satya Pal , for the accused appellant. 

Government Advocate. 

Judgment. 

The accused has been convicted by the Sessions Judge 
Kashmir under section 304 Part III of the Ranbir Penal Code 
and sentenced to five years rigorous imprisonment Against 
this conviction and sentence the present appeal has been filed 
by the accused. 

Razak Khan and Shabban Khan are collaterals and there 
was a dispute between them in regard to a plot of land. On 
the morning of 29th Chet 1995 both these men with their 
followers went to the plot and proceeded to clear it for culti¬ 
vation Upon that a fight started and in that fight Sultan Khan 
son of Razak Khan got a beating. The fight was, however, 
terminated at that time at the intercession of certain other 
persons. Razak Khan then proceeded towards Anantnagh to 
report the matter to the Wazir Wazirat. Shortly after a fresh 
row started. Mst. Khatuni who was a daughter-in-law of 
Razak Khan went to the shop of P. W. 10 Ahmed Khan and 
asked him to intervene in the matter and arrange a concilia¬ 
tion between the parties. Shabban Khan and his son Aziz 
Khan the present accused also happened to be there. It is 
alleged that at first there was an exchange of abuses between 
Mst. Khatuni and Aziz Khan accused and after this the 
accused rushed to Mst. Khatuni, caught hold o er 
hair with the left hand and with the right inflicted 
three blows on the back of her skull with one of the 
wooden sandals which he was wearing at the time. er 
receiving these blows Mst. Khatuni dropped unconscious an 
died on the spot. Razak Khan, P. W. 2, who was already 
on his way to Anantnagh was called back and informe o e 
occurrence. Two reports were immediately sent to the 1 once 
one by the local Chowkidar Ghani But and t e ot er y 
Razak Khan father-in-law of the deceased. Both these ’reports 
reached the police station the same day and in both these 
reports the accused was clearly mentioned as the assailant ot 
Mst Khatuni The post mortem examination was pertormed 
on 1st Baisakh 1996. During the post mortem examination 
the first and second cervical vertebrae on the neck were 
fractured and on opening the skull a big clot of blood enclosing 
Foramen Magnum and Medulla oblangata i n the posterior fossa 
was noticed In the opinion of the Medical Officer who 
conducted the post mortem examination the death ot 
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deceased was due to the fracture of the vertebrae caused by a 
blow by some blunt weapon. The accused pleaded not guilty. 

We have heard the appellant’s counsel and the Govern¬ 
ment Advocate and examined the record. There are three 
eye-witnesses of the occurrence. They are P. W. 5 Rasul 
But, P. W. 6 Aziz Khan son of Ahmad Khan and P. W. 7 
Ahad Mulla. All these witnesses definitely stated that after 
the exchange of abuses the accused rushed to Mst. Khatuni, 
caught hold of the tuft of her hair with one hand and with the 
other inflicted three blows with his wooden sandal and that 
after receiving these injuries Mst. Khatuni dropped and died 
soon ofter. No satisfactory reason has been shown as to why 
the evidence of these eye-witnesses should not be relied upon. 
Besides, the evidence of these eye-witnesses is fully supported 
by the medical evidence on the file. 

Two points have been raised by the appellant’s learned 
counsel. The first is that the deceased might have died as a 
result of a fit oPepilephy. But this contention is not supported 
by any satisfactory evidence on the file. On tbe other hand 
it is clearly negatived by the medical evidence on the file. 

The second point urged is that even if the prosecution 
story be accepted as correct the offence would fall under 
section 325 of the Ranbir Penal Code (grievous hurt) and not 
under section 304 Part II. This contention is also not correct. 

It was not a case of one blow being inflicted on the injured 
person but three successive blows were given with a wooden 
sandal on a vital part of the body. These blows were 
apparently given with great force and violence as they resulted 
in the fracture of two vertebrae of the neck. A person who 
inflicts successive and violent blows with a wooden article on 
the vital part of the body of another person and those blows 
result in death will be presumed to have the knowledge that 
the injuries which he was inflicting were likely to cause death. 

In the circumstances of the present case the offence clearly falls 
within the purview of section 304 Part II of the Ranbir Penal 
Code and the accused has been rightly convicted. The 
sentence awarded is not excessive. The appeal is dismissed. 
The appellant shall be informed of this order in jail. 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Bejore Mr. Justice Abdul Qayoom, K . B., Chiei Justice. 

Mst. SARDARI versus STATE. 

Mst. NURI 

Ciminal Second Appeal No. 162 of 1996. 

Srinagar, 25th Assuj 1996. 

Criminal trial — Sentence. 

Accused wanted an orphan girl of about 11 years to live 
with one F as his wife and to cohabit with him. This was 
not agreed to by the girl. Upon that the accused persons first 
gave the girl a beating and after that she was tied with a rope 
and all her body branded with an iron chimta heated in the 
fire. After this treatment she was locked in a room. Accused 
were convicted by the trial Magistrate under section 524, 
Ranbir Penal Code, and sentenced to one year’s rigorous 
imprisonment. The Sessions Judge on appeal reduced the 
sentence to six months. 

Heidi that, the Sessions Judge, did not exercise proper 
discretion in reducing the sentence. In cases of this nature 
when offences are fully proved adequate sentences should 
always be given. 

Appeal against the order of Sessions Judge, Srinagar, dated 
30th Sawan 1996. 

Nemo, for the Appellants. 

Government Advocate. 

Judgment. 

Mst. Sardari and Mst. Nuri and Fateh were convicted by 
the trial Magistrate under section 324 of the Ranbir Penal Code 
and sentenced to one year’s rigorous imprisonment and a fine 
of Rs. 15 each. On appeal the Sessions Judge Kashmir 
acquitted Fateh but maintained the conviction of Mst. Sardari 
and Mst. Nuri. The substantive sentences of both these were 
reduced to six months rigorous imprisonment but the sentences 
of fine were maintained. Mst. Sardari and Mst. Nuri have 
now filed a joint appeal in this court from the jail. 

Mst. Bilo, an orphan girl of about 11 years of age, is 
stated to have been brought from Astore to Srinagar by Mst. 
Sardari and Fateh. Fateh is a young boy of about 18 years 
and lives with Mst. Sardari. The prosecution story is that the 
accused persons wanted Mst. Bilo to live with Fateh as his 
wife and to cohabit with him. This was not agreed to by the 
girl and upon that on 11 th Chet 1995 the accused persons first 
gave the girl a beating and after that Mst. Nuri tied her with 
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a rope and Mst Sardari heated an iron Chimta in the fire and 
branded the girl with that Chimta all over her body. After this 
treatment the girl was locked in a room. On the next day 
during the absence of the accused persons from the house the 
girl managed to escape. She went to the house of Sardar 
Abdul Rahman Affandi and informed the servants as to what 
had happened to her. The matter was then reported to the 
police and the investigation started. The girl was medically 
examined on 15th Chet 1995 and ten marks of burns were 
found on her body. Before the trial Magistrate the girl gave 
a clear account of the whole occurrence from the beginning to 
the end and stated how she was branded with the heated iron 
on her refusal to cohabit with Fateh. The statement of the 
girl is of a very convincing nature and is fully supported by 
the medical evidence on the file. From the evidence on the 
record the offence has been fully established against the 
accused appellants and they have been rightly convicted. The 
appeal filed by the accused appellants is dismissed and they 
shall be informed of this order in jail. 

It may be remarked here that I do not think that in the 
circumstances of the present case the learned Sessions Judge 
exercised proper discretion in reducing the substantive sentence 
of the accused persons. This was a case in which girl of tender 
years was subjected to most brutal and barbarous treatment 
and her body was burnt with a heated iron morel on the ground 
that she refused to cohabit with a man who had no claims 
upon her. In ca^es of this nature when offences are fully 
proved adequate sentences should always be given. In the 
present case no application for enhancement of the sentence 
has been made and I do not propose to interfere in the ques¬ 
tion of sentence at this stage in the exercise of extraordinary 
revisional jurisdiction. These remarks have been made for the 
future guidance of Judicial Officers. 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom, K. B., Chief Justice. 
MOHD ISMAIL versus CHAIRMAN TOWN AREA 

COMMITTEE, MIRPUR, 

MOHD ISMAIL versus CHAIRMAN TOWN AREA 

COMMITTEE, MIRPUR. 
Criminal Reference Nos. 90 & 91 of 1996. 

Srinagar, 25th Assuj 1996. 

Town Area Regulation (IV of 1990) section 22-Meaning 
of the word “tax”. 
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Held , that, section 22 applies only to the recovery of taxes 
imposed under the Town Area Regulation and not to any 
other dues recoverable by the Committee. Any money due 
to the Committee under a contract cannot be recovered by 
proceeding under that section as it cannot be treated as a 
tax imposed under the Regulation. 

Reference made by the Additional District Judge, Mirpur, 
dated 14th Bhadon 1996. 

Mr. Asad Ullah , for the Applicant. 

Nemo , for the Non-applicant. 

Judgment. 

The applicant entered into a contract with the Town Area 
Committee Mirpur to collect import duty on skins brought 
into the town of Mirpur and agreed to pay to the Committee a 
lump sum of Rs. 150 in monthly instalments of Rs 12-8. 
Some of the instalments of the contract money remained 
payable by the contractor and on two applications by the 
Committee Rao Ratan Singh, Sub Divisional Magistrate, 
issued two warrants of attachment against the contractor under 
section 22 of the Town Area Regulation No. 4 of 1990. 
Against these orders of attachment the contractor filed two 
revision applications in the court of the Additional Sessions 
Judge Mirpur. The Additional Sessions Judge has made this 
reference with the recommendation that both the orders passed 
by the Magistrate are illegal and should be set aside. The 
Chairman of the Town Area Committee was served to attend 
the court to-day but nobody appeared on behalf of the 
Committee. Two references are at present before me but as 
the facts of both the cases are the same this judgment will 
govern the decision of both the references. 

I have heard the applicant’s counsel and examined the 
record. It appears that before taking action under section 
22 of the Town Area Regulation the Sub Divisional Magistrate 
Mirpur did not attempt to understand the real significance and 
scope of this section. Section 22 of the Town Area Regula¬ 
tion runs as under: — 

“Arrears of any tax imposed under this Regulation may 
be recovered, on the expiry of three weeks from the date of the 
issue of a writ of demand on application to a Magistrate 
having jurisdiction within the limits of the town area 
or in any other place within the Jammu and Kashmir Provinces 
where the defaulter may for the time being reside, by the 
attachment and sale of any movable property belonging to 
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such defaulter and within the limits of such Magistrate’s 
jurisdiction.” 

It is clear that this section applies only to the recovery 
of taxes imposed under the Town Area Regulation and not to 
any other dues recoverable by the Committee. The various 
kinds oi taxes which can be imposed under the Regulation 
are specified in section 15 of the Regulation and the money 
which may be realisable from any person on account of an 
independent contract cannot be treated as a tax imposed under 
the Regulation. Any money due to the Town Area Com¬ 
mittee under a contract cannot be recovered by proceeding 
under section 22 of the Town Area Regulation but should 
be realised by separate action in civil courts. Both the orders 
of attachment passed by the Sub Divisional Magistrate Mirpur 
are clearly illegal and must be set aside. I therefore accept the 
recommendation made by the learned Additional Sessions 
Judge Mirpur and set aside the orders of attachment passed by 
the Sub Divisional Magistrate Mirpur in both these cases. A 
copy of this order shall be placed on the other file also. The 
Sub Divisional Magistrate Mirpur shall be asked to be careful 
in future and to act in accordance svith the provisions of law. 

42 P. L R.J.&K. 194. 

HIGH COURT OF JUDICNTURE, JAMMU & KASHMIR. 

Bejore Mr. Justice Abdul Qayoom, K B., Chief Justice. 

MUNICIPAL COMMITTEE versus . GHULAM JALANI. 

Criminal Reference No 75 of 1996. 

ICth Assuj 1996. 

Criminal Procedure Code, Section 263—Judgment in 
cases tried summarily. 

Held, that even in cases tried summarily the Magistrate 
should record a proper finding and in the case of conviction 
should give a brief statement of the reasons for that finding. 

Criminal reference made by the Sessions Judge, Jammu, 
dated 9th Sawan 1996. 

Mr. Dhanpat Rat. 

Mr. Dina Nath. 

dUDGMENT. 

The Municipal Committee Jammu filed a complaint 
against the accused under Section 113 and 115 of Municipal 
Regulation. The allegation made in the complaint was 
that the accused had constructed a new wall without the 
sanction of the Municipal Committee and it was prayed that 
the accused be suitably dealt with and the unauthorised 
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construction be demolished. The Additional District Magistrate 
Jammu passed the following order:— 

“Mulzam basabut jurm mublagh do ropaya jarmana ada 
kare’\ Upon a revision application being filed by the Municipal 
Committee, the learned Sessions Judge Jammu has made this 
reference with the recommendation that the order of the 
Magistrate be set aside and the Magistrate be directed to retry 
the case and pass fresh orders according to law. 

I have heard the learned counsel for the parties and 
examined the record. The order passed by the Magistrate is 
ridiculously brief and it does not show that the Magistrate 
properly applied his mind to the various aspects of the case. 
The order is also not in accordance with the provisions con¬ 
tained in section 263 of the Code of Criminal Procedure. 
Even in cases tried summarily the Magistrate should record a 
proper finding and in the case of a conviction should give a 
brief statement of the reasons for that finding, but no such 
thing has been done by the Magistrate in the present case. 
As the procedure adopted by the trial Magistrate is clearly 
defective and irregular I accept the recommendation of the 
learned Sessions Judge and setting aside the order of the 
Magistrate direct the case shall be retried and fresh orders 
passed according to law. 


HIGH COURT OF J UDICATU RE, JAMMU & KASHMIR, 
Before Mr. Justice Abdul Qayoom , K. B., Chief Justice , 

and Mr. Justice J. N. Wazir. 

STATE versus ILAM DIN. 

Criminal 1st Appeal No. 57 of 1996. 

Srinagar, 9th Assuj 1996. 

Criminal Procedure Code , sections 203 and 259. 

Held, that, when a Magistrate dismisses a complaint tor 
default under Section 203 or discharges an accused under 
Section 259, it is competent for that Magistrate or his successor 
in office or any other Magistrate having co-ordinate jurisdiction 
to entertain a second complaint on the same facts althoug 
the order of dismissal or discharge may not have been set aside 

by a Appeal against the order of acquittal passed by Munsiff 

Magistrate, Ranbirsinghpura, dated 20th Phagan 1996. 

Government Advocate. 

Respondent not present. 

Judgment. 

The accused was charged by the Munsiff Magistrate 
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Ranbir Singh Para under section 498 of the Ranbir Penal 
Code but was subsequently acquitted. Against that order of 
acquittal the present appeal has been filed on behalf of the 
Government. The respondent was served to attend the court 
but he is not present. 

The MunsifF Magistrate adopted an extraordinary pro¬ 
cedure in this case. After completing the whole case 
the Magistrate suddenly discovered that he had no juris¬ 
diction to try the case and acquitted the accused on that 
ground. The Magistrate was convinced that the offence of 
which the accused was charged had been committed by him 
but he declined to record a conviction for want of jurisdiction. 
The reason given by the Magistrate for want of jurisdiction 
is that a complaint on the same facts was previously filed but 
was dismissed by another Magistrate and the accused persons 
were discharged. The view taken by the Magistrate is clearly 
wrong. The previous complaint was dismissed by the other 
Magistrate for default When a Magistrate dismisses a com¬ 
plaint for default under Section 203 or discharges an accused 
under section 259, it is competent for that Magistrate or his 
successor in office or any other Magistrate having co-ordinate 
jurisdiction to entertain a second complaint on the same facts 
although the order of dismissal or discharge may not have been 
set aside by a higher Court. This was the view taken by a 
Full Bench of Sindh in 1939 Sindh 193. The same view was 
taken in 1925 Bombay 25S and 1932 Madras 269 (Full Bench). 

So the MunsifF Magistrate Ranbir Singh Pura was not debarred 
from trying the case and disposing it of according to law. 

Besides the question as to whether the Magistrate had 
jurisdiction or not ought to have been determined by the 
Magistrate at the beginning of the proceedings and not in the 
end after the case had dragged on in his court for more than 
one and a half years. This indicates that the Magistrate did 
not properly apply his mind to the case in the beginning and 
allowed the case to drag on mechanically for a long time. 
Then again if the Magistrate was doubtful about his jurisdic¬ 
tion to try the case he ought to have referred the matter 
to the District Magistrate under section 346 of the Code of 
Criminal Procedure and should not have acquitted the accused. 
The Magistrate shall be directed to be careful for the future. 

As the procedure adopted by the Magistrate is clearly 
defective we accept this appeal and setting aside the order 
of acquittal passed by the MunsifF Magistrate Ranbirsinghpura 
direct that the case shall be retried by the Tehsildar Magistrate 
Ranbirsinghpura and disposed of according to law. 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Bejore Mr. Justice Abdul Qayootn , K. B., Chief Justice 

and Mr. Justice J. N . Wazir. 

MIROO KHAN versus STATE 

STATE versus MIROO KHAN 

Ciminal 1st Appeal No 70 of 1996. 

Criminal 1st Appeal No. 75 of 1996. 

Srinagar, 16th Assuj 1996. 

Ranbir Penal Code , Sections 302 & 304- Question of 
motive —Section 300 Exception 1—Burden of proof . 

Held , that, in a case of murder absence or inadequacy 
of motive is immaterial if there is cogent evidence establishing 

that the crime in fact has been committed. 

Held , further, that in a murder case it is for the defence to 
establish the existence of grave and sudden provocation 
and the burden does not lie on the prosecution to prove the 
want of it. An accused person is required to explain the 
circumstances which appear in the case against him and if he 
cannot or will not do so, he must take the consequences. 

Appeals against the order of Sessions Judge, Kashmir, 

dated 31st Har 1996. 

Mr. A. N. Bhan , amicus curiae , for the appellant. 

Government Advocate. 

Judgment. 

The accused was charged under section 302 of the Ranbir 
Penal Code but has been convicted by the Sessions Judge 
Srinagar under section 304 Part 1 of the Ranbir Penal Co e 
and sentenced to ten years rigorous imprisonment. 1 he 
accused has filed an appeal against his conviction and the 
sentence. An appeal has also been filed on behalf of the 
Government against the order of the learned Sessions Judge 
acquitting the accused of the offence under section 302 ot 
the Ranbir Penal Code. This judgment will govern the 
decision of both the appeals. Mr. A. N. Bhan was engage 
to appear for the accused but we also sent for the accused 
from the jail to hear his objections in regard to the acquittal 

appeal filed by the Government. , . , 

Mst. Begi was the wife of the accused and lived in the 

same house with him. The prosecution version is that the 
accused suspected Mst. Begi’s illicit connection with one 
Hussain Khan and on that account wanted to get rid ot 
her. On the night between 8th and 9th Maghar 1995 both 
the accused and Mst. Begi slept in their room on one charpai. 


4 
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It is alleged that in the early hours of the morning the accused 
struck a stone weighing 1^ seers on the head of Mst. Begi and 
the latter died soon after of the injury received. P. W. 3 
Bahadur Khan is the own brother of the accused and he was 
sleeping at that time in another portion of the house nearby. 
The noise from the room of the accused attracted the attention 
of Bahadur Khan and he at once rushed to that room. On 
reaching there he found the accused sitting on the chest of Mst. 

tA/r a stone one hand and the other hand on the throat 
of Mst. Begi. Mst. Begi was unconscious at the time and was 
profusely bleeding from the head. Bahadur Khan at once 
shouted out that the accused had killed his wife and upon 
that Baland Khan, father of the accused, P. W. 4, Sultan 
Tantri brother-in-law of the accused and P. W. 5 Sultan 
Char a cousin of the accused arrived on the spot. Baland 
Khan and Sultan Tantri were also in the same house at that 
time and Sultan Char came from a house nearby. The 
accused admitted before these persons that he had killed Mst. 
Begi on account of her illicit connection with Hussain Khan. 
P. W. 2 Naja Khan, brother of the deceased Mst. Begi lived 
in the same village and arrived on the scene shortly after. 
The local choukidar P. VV. 8 Darshan Pandit also came to the 
spot and after that both Naja Khan and Darshan Pandit went 
to the Police station Anantnagh to make the first information 
report. The Police station is about 20 miles from the scene 
of the occurrence and the report was recorded at 6 P. M. 
on 9th Maghar 1995. In this report the accused was clearly 
mentioned as the assailant of Mst. Begi. The post mortem 
examination was performed on 11th Maghar 19^5 and the skull 
wasfound fractured and the brain lacerated. In the opinion 
of the Medical Officer who conducted the post mortem exami¬ 
nation, the death of the deceased was due to the head injury. 
The accused pleaded not guilty. The accused did not stick 
to one plea but has been changing his pleas from time to time. 
In the committing Magistrate’s court the accused pleaded that 
Mst. Begi had been killed by some body else. In the 
bessions Court the accused pleaded that Mst. Begi 
fell down from the charpai in a fit of epilepsy and received 
the injury on the head from a Thami near the bed. In the 

emorandum of appeal filed in this court the accused sugges¬ 
ted that his wife Mst. Begi had been killed by his own 
brother Bahadur Khan. When the accused appeared before 
us he admitted that he was lying on the same charpai with 
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Mst. Begi at the time when Mst. Begi was found injured 
on the head but stated that he had been very ill for some 
time and on account of that illness he did not know what had 
happened to his wife 

The principle witnesses who have appeared in the case 
are the near relations of the accused. P. W. 3 Bahadur Khan 
is the own brother of the accused. P. W. 4 Sultan Tantri is 
his brother-in-law and P. W. 5 Sultan Char is his cousin. On 
account of their relationship with the accused P. W. 3 Baha¬ 
dur Khan and P. W. 4 Sultan Tantri attempted to change 
their statements in the Sessions Court with a view to favour 
the accused and so their statements recorded in the Committing 
Magistrate’s court were transferred to the Sessions file accord¬ 
ing to section 283 of the Code of Criminal Procedure. In 
his statement recorded in the Committing Magistrate's court 
on 13th Maghar 1995 P. W. 3 Bahadur Khan stated that 
when he first reached the spot he found the accused sitting 
on Mst. Begi and that at that time the accused had a stone 
in one hand and with the other he was catching hold of the 
throat of Mst. Begi. But in the Sessions court this 
witness changed his statement and stated that all that he 
saw was that the accused was lying on the bed with Mst. 
Begi. But in spite of changing his statement the witness had 
to admit even in the sessions court that the accused had 
confessed killing his wife on account of her bad character, 
P. YV. 4 Sultan Tantri stated in the committing Magistrate’s 
court that the accused admitted before him that he had killed 
Mst. Begi on account of her illicit connection with Hussain 
Khan but subsequently changed his statement in the sessions 
court. But even in the sessions court the witness had to 
admit that P. W. 3 Bahadur Khan was shouting at the time 
that the accused had killed his wife Mst. Begi. P. W. 5 
Sultan Char stated before the committing Magistrate that the 
accused admitted before him that he had killed his wife 
on account of her bad character. This witness also changed 
this portion of his statement in the sessions court but admitted 
that at the time when he reached the room of the accused 
P. W. 3 Bahadur Khan was crying and saying that the 
accused had killed his wife. The accused also admitted 
in the committing Magistrate’s court that his wife Mst. Begi 
had illicit connection with Hussain Khan. 

The appellant’s counsel made two submissions before 
us. The first was that the statement of P. W. 3 Bahadur 
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Khan and P. W. 4 Sultan Tantri recorded by the committing 
Magistrate should not have been transferred to the sessions 
file and that the learned Sessions Judge did not exercise 
proper discretion in transferring these statements to the sessions 
file. We do not agree with this view. Both these witnesses 
attempted to change their previous statements in the sessions 
court with a view to save the accused person and so the 
Sessions Judge was perfectly justified in transferring the 
statements of these witnesses to the sessions file according 
to section 288 of the Code of Criminal Procedure. The second 
submission made by the learned counsel is that Baland Khan, 
father of the accused, and a son of the accused were in the 
house at the time of the occurrence and as they have not been 
produced by the prosecution it must be presumed that their 
evidence would not have been favourable to the prosecution. 
But this contention is not tenable in view of the relationship 
of these persons with the accused. The father of the accused 
or his son were not likely to say anything against the accused 
on account of their relationship and so nothing would have been 
gained by the production of these persons as witnesses. 

The accused produced no evidence in his defence, and 
he has not been able to substantiate any of the various pleas 
put forward by him. The accused admitted his being on the 
same charpai with Mst. Begi when the latter was found lying 
there unconscious and bleeding from the head and it cannot be 
believed that the accused would have remained fast asleep if 
the deceased had been attacked by somebody else or sustained 
the injury on account of falling from the charpai. From the 
evidence on the record there can be no doubt that the injury 
on the head of Mst- Begi of which she died was caused by the 
accused. 

Now we have to see as to what the offence committed 
by the accused is, Mr. Mul Raj, Sessions Judge Kashmir, found 
the accused guilty of culpable homicide not amounting to 
murder under section 304 Part 1 of the Ranbir Penal Code. 
He thought that the offence fell not under section 302 of the 
Ranbir Penal Code but under section 304 Part 1 on the ground 
that the motive for the murder was not clear. We do not 
agree with this view. In a case of murder absence cr in¬ 
adequacy of motive is immaterial if there is cogent evidence 
establishing that the crime in fact has been committed. This 
was the view taken in 1931 Oudh 236. Culpable homicide is not 
murder if the offence falls under any of the exceptions provided 
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by section 300 of the Ranbir Penal Code. The present case, 
does not, in our opinion fall within any of these exceptions. 
The accused did not plead any grave and sudden provocation 
in the sessions court and so he cannot claim the benefit of 
exception 1 to section 30 of the Ranbir Penal Code. In 
1937 Punjab Law Reporter 313 it was held by the Lahore High 
Court that in a murder case it is for the defence to establish 
the existence of grave and sudden provocation and the burden 
does not lie on the prosecution to prove want of it. Immediately 
after the occurrence the accused was found lying with his wife 
on the same charpai and the woman was at that time severly 
injured on the head and died soon after of that injury. It was 
for the accused to explain the circumstances in which the 
injury had been caused to the woman. But no satisfactory 
explanation has been given by the accused in the present case. 
It was held in 1938 Allahabad 252 that an accused person is 
required to explain the circumstances which appear in the case 
against him and if he cannot or will not do so he must take the 
consequences. The same view was taken in 1936 Lahore 580. 
After carefully considering all the circumstances of the case 
we are fully convinced that this is a clear case of murder and 
that the learned Sessions Judge was not correct in considering 
that it was only a case of culpable homicide not amounting to 
murder. The appeal filed by the accused is dismissed. The 
appeal filed on behalf of the Government against the order of 
acquittal under section 302 of the Ranbir Penal Code is 
accepted and we convict the accused under section 302 of the 
Ranbir Penal Code for the offence of murder. 

As regards the sentence the learned Government Advocate 
frankly admitted before us that in the circumstances of the 
present case he would not press for the imposing of death 
penalty and that the lesser sentence of life imprisonment 
would meet the ends of justice. After keeping in view all the 
circumstances of the case we also think that this is not a 
case in which the sentence of death is called for. We there¬ 
fore sentence the accused to life imprisonment, subject to con¬ 
firmation by His Highness the Maharaja Bahadur. 

The record of the case shall be submitted to His Highness 
the Maharaja Bahadur with the humble recommendation that 
the sentence of life imprisonment passed by us against Miroo 
Khan accused be confirmed. 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Uejore Mr. Justice Abdul Qayoom, K. B., Chief Justice 

and Mr. Justice J. N. Wazir . 

bTATE versus ROSHAN LAL 

DAC , n BODH RAJ. 

ROSHAN LAL versus STATE. 

BODH RAJ 


Criminal Appeal No. 66 of 1996. 

Criminal Revision No. 206 of 1996. 

Srinagar, 24th Assuj 1996. 

Penal Code , Section 335 , Explanation—Sections 
332 , 334 , Exception 7. 

Explanation *° section 335 provides that sections 334 and 
335 of the Ranbir Penal Code are subject to the same provisos 
as exception No. 1 of section 300 of the Ranbir Penal Code. 
Where provocation is given by anything done in obedience 
to the law or by a public servant, in the lawful exercise of the 
powers of such public servant it does not amount to grave 
provocation and therefore it would furnish no reason to 
commit an accused person under the lesser offence under 
section 334. The conviction under section 332 in such 
circumstances would be according to law. 

APP ea ^ a gainst the order of acquittal passed by the 
1995 l ° na ^ ^ str * ct Magistrate, Srinagar, dated 15th Chet 


Revision against the order of Sessions Judge, Kashmir, 
dated 12th Bhadon 1996. 

Government Advocate. 

Mr. Hirday Nath. 

Judgment. 

The accused persons, Roshan Lai and Bodh Raj, 
* r Jl / r ^ t ^ ers * Roshan Lai was charged under section 324 and 
aao r u Banbir Penal Code and Bodh Raj under section 
. ' * Ranbir Penal Code. They were, however, convicted 

District Magistrate, Srinagar under section 
34 of the Ranbir Penal Code and released on probation of 
good conduct for one year under section 562 of the Code of 
Criminal Procedure. Against the acquittal of the accused 
persons under section 324 and 332 of the Ranbir Penal 
Code the present appeal has been filed on behalf of the 
Government. The accused persons have also filed a revision 
application against their conviction. This judgment will 

govern the decision of the acquittal appeal as well as of the 
revision application. 
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In the execution of a decree passed against the judgment- 
debtors, a building situated in the town of Srinagar was put 
to auction and purchased by Dr. Balwant Singh. The auction 
purchaser could not get the possession of the entire property 
for some time and so he applied to the District Judge for the 
possession of the property. On 29th Assuj 1995, the District 
Judge Srinagar deputed Mr. Rampal, Munsiff Magistrate 
Srinagar to go to the spot and put the auction purchaser in 
possession of the property. The Munsift went to the spot with 
a number of other persons on 1st Katik 1995 at about 2-30 
P. M. The auction purchaser also arrived there. The door of 
the building was found shut and inspite of repeated demands 
by the Magistrate it was not opened by the inmates. The 
Munsift then had the door forcibly opened and on going inside 
the building it was found that a sort of barricade had been 
erected against the door. The possession of a few rooms 
was then made over to the auction purchaser. The mother 
of the accused persons persisted to stay in a portion of the 
building and all attempts on the part of the Munsift to 
persuade her to leave the place were unsuccessful. The 
Munsiff then arranged to get a woman to come to the spot 
and bodily remove the mother of the accused from the 
building but this course also proved futile. The mother of the 
accused threatened to commit suicide if she was forcibly 
removed from the building and after that she started 
shouting for help. Upon that the accused persons appeared 
on the scene and while Roshan Lai attacked the auction 
purchaser with a knife and caused him simple hurt on his 
hand the other accused Bodh Raj attacked the Munsiff 
Magistrate with a hockey stick. Bodh Raj pleaded 
alibi and Roshan Lai pleaded not guilty. Roshan Lai 
admitted his presence on the spot but his plea was 
that when he wanted to go near his mother who was 
crying for help, one Sujan Singh rushed to him with a 
knife and:.as the auction purchaser wanted to intervene 
hei was .injured on his hand. The trial Magistrate did not 
accept these pleas and recorded a clear finding that Roshan 
Lai accused attacked the auction purchaser with a knife and 
the other accused Bodh Raj attacked the Magistrate with a 
hockey stick. The Magistrate was, however, of the opinion 
that the accused persons acted under grave and sudden 
provocation and on that ground convicted them under section 

334 of the Ranbir Penal Code. 

We have heard the learned . counsel for the parties 
and examined the record. We think that after recording a 
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clear finding to the effect that Roshan Lai and Bodh Raj 
attacked the auction purchaser and the Magistrate, the 
Additional District Magistrate was absolutely wrong in 
convicting the accused under section 334 of the Ranbir 
Penal Code. The Magistrate appears to have totally ignored 
the Explanation attached to section 335 of the Ranbir 
Penal Code. This Explanation clearly provides that sections 
334 and 335. of the Ranbir Penal Code are subject to the 
same provisos as Exception No. 1 of section 300 of the 
Ranbir Penal Code. Now Exception No. 1 of the section 
300 is subject to certain provisos. One of these provisos is 
that the provocation is not given by anything done in obedience 
to the law or by a public servant in the lawful exercise of the 
powers of such public servant. The Munsift who went to 
the spot was authorised by Order 21 Rule 95 of the Code 
of Civil Procedure to remove the mother of the accused 
persons from the property when she refused to vacate the same. 
So the action of the Munsiff Magistrate in ordering the 
removal of the lady from the building did not furnish the 
accused persons any cause for grave and sudden provocation 
and so the action of the accused persons in attacking the 
Munsift and the auction purchaser could not be covered by 
section 334 of the Ranbir Penal Code. Section 334 of the 
Ranbir Penal Code can only apply if hurt is caused on grave 
and sudden provocation, but in the present case it is clear that 
no grave and sudden provocation was caused to the accused 
persons. It has not been established by any satisfactory 
evidence that the mother of the accused persons was subjected 
to any maltreatment by the Magistrate or the auction purchaser. 
She was simply asked by the Magistrate to leave the place 
and the Munsiff was fully justified to mak? that demand in the 
discharge of his duties as a public servant. So the question 
of grave and sudden provocation did not arise in the present 
case. Besides, it may be noted here, that the plea of grave 
and sudden provocation was never urged by the accused 
themselves and the Magistrate was not justified in creating 
that plea for them. The Magistrate clearly took a wrong view 
of law and the order passed by him cannot be maintained. 
From the evidence on the record an offence under section 
324 of the Ranbir Penal Code has been fully established 
against Roshan Lai accused and that under section 332 of the 
Ranbir Penal Code against Bodh Raj accused. We, therefore 
accept the appeal filed by the Government Advocate and setting 
aside the order of the Additional District Magistrate Srinagar 
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convict Roshan Lai accused under section 324 of the Ranbir 
Penal Code and accused Bodh Raj under section 332 of the 
Ranbir Penal Code. 

The question of sentence has been carefully considered 
by us. Both the i accused are young boys and are College 
students. We think that it will be disastrous for their future 
career if they are sent to Jail at this time. It appears to 
us that the parents of the accused persons did everything in 
their power to resist delivery of the property to the auction 
purchaser and when they found their attempts to be futile in 
that direction they put up these young boys to take a des¬ 
perate step. After carefully considering all the circums¬ 
tances of the case we think that the accused persons may well 
be given the benefit of section 562 of the Code of Criminal 
Procedure. We, therefore, direct the accused persons to be 
released on probation of good conduct for one year on 
entering into personal bonds for Rs. 500 (five hundred rupees) 
each with two sureties each in the same amount. The 
accused persons will keep the peace and be of good behaviour 
during this period otherwise they will appear before the Court 
and receive sentence. 


42 P. L. R., J. & K„ 2C5. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Bejore Mr. Justice J. N. Wazir. 

DEVRAJ versus STATE. 

Criminal Second Appeal No. 117 of 1996. 

Srinagar, 4th Assuj 1996. 

Criminal Procedure Code, Section 239—Misjoinder oj 
parties and charges on—‘ l Same transaction ” explained. 

Accused was convicted and sentenced under section 
467/109 Ranbir Penal Code for forging a sale deed while the 
witness falsely identifying the vendor before the Sub Registrar 
was challaned under section 82 Registration Regulation Both 
were charged and tried together though eventually the 

identifying witness was acquitted 

Held , that, there was no misjoinder of parties and charges. 

In order to ascertain whether a series of acts are parts of the 

same transaction, it would be essential to see whether they 

are linked together to present a continuous whole. The 

expression “same transaction” signifies relation to one another 

in point of purpose or as cause and effect or as principal 

and subsidiary acts as to denote one continuous and completed 
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ac . !■ The relevant point of time in the proceedings at 

f V ifin conc ^ on as to sameness of transaction must be 

ulnlJed is the time of accusation and not that of the eventual 
result. 

Held , further, that in a case of misjoinder of persons 
contrary to Section 239, Criminal Procedure Code, though 
Jt is an illegality and not a mere irregularity, it is yet curable 
by section 537, Criminal Procedure Code, if it has not in fact 
occasioned injustice. 

Appeal against the order of the Sessions Judge, Jammu, 
dated 24th Jeth 1996. 

Mr. A. N. Kak , Advocate. 

Government Advocate. 

Judgment. 

Devraj accused was convicted by the city Magistrate, 
Jammu, under section 467/109 Ranbir Penal Code, and sentenc¬ 
ed to four years 5 rigorous imprisonment with a fine of Rs. 25 
and in default of payment of fine to suffer rigorous imprisonment 
for one month. Under section 419 Ranbir Penal Code, he 
was further sentenced to one year’s rigorous imprisonment. 
The sentences were ordered to run concurrently. On appeal 
the learned Sessions Judge quashed his conviction and 
sentence under section 419, Ranbir Penal Code, and reduced 
his sentence of imprisonment from four years to three years 
under section 467/ 109, Ranbir Penal Code, but maintained the 

hne. Against that order the accused has come up in further 
appeal to this court. 

The case for the prosecution briefly is that on 12th 
Poh 1994, Devraj accused got a sale deed executed in his 
favour by which some property of his uncle was conveyed to 
him in lieu of Rs. 1,900. The executant of the sale deed who 
was not the uncle of Devraj signed the deed as Anant Ram. 
The sale deed was in the handwriting of Ramsaran petition- 
writer and was attested by Ramchand and Amarnath. The deed 
was registered by P. Hansraj Sub-Registrar at his residence. 
After some days, i. e. on 26th Poh 1994 Devraj lodged a report 
with the police that theft had taken place in his shop on 
the previous night The police after investigating found that 
no theft had taken place and that a false report was made 
by Devraj in order to conceal the forgery which he had 
committed. Devraj was challaned under sections 467-1u9 and 
419 Ranbir Penal Code, while Dina Nath was challaned under 
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section 82 of the Registration Regulation in the court of City 
Magistrate Jammu and convicted as stated above. 

In this appeal it is argued by the counsel for the accused 
appellant that there was misjoinder of parties and charges 
which vitiated the trial, that except the solitary statement of 
Ramsaran the scribe of the sale-deed there is no evidence to 
show that the deed was not executed by Anant Ram the real 
uncle of the accused and that the prosecution witnesses were 
on inimical terms with the accused and they have made a 
false case against him. I shall deal with these points 
seriatum. 

Ramchand and Amarnath who were the attesting witnesses 
of the sale deed were not tried with the accused. They 
were discharged by the City Magistrate and charges were 
framed against Devraj and Dina Nath. It has to be seen 
whether there was actually misjoinder of parties and charges 
and whether that misjoinder has prejudiced the accused. 
Under section 239 of the Criminal Procedure Code, persons 
accused of the same offence committed in the course of the 
same transaction may be charged and tried together. The 
expression “same transaction” has been explained in 1939 
Bom . 129 and it is laid down that “In order to ascertain whe¬ 
ther a series of acts are parts of the same transaction, it 
would be essential to see whether they are linked together 
to present a continuous whole. The expression “same tran¬ 
saction” as judicially interpreted, signifies “related to one 
another in point of purpose, or as cause and effect or 
as principle and subsidiary acts as to denote one continuous 
and completed action.” The execution of the sale deed and 
its registration are parts of the same transaction and they 
are linked together in order to complete one transaction, i. e. 
the conveyance of the property in favour of the accused. 
Dina Nath identified Anant Ham before the Sub Registrar. 
He played a part at one stage of the transaction. He was, 
therefore, charged under section 82 of the Registration Regu¬ 
lation and was jointly tried with the accused. For want of 
sufficient proof he was subsequently acquitted by the trial 
Magistrate. In determining whether there was a mis-joinder 
of charges or not one has not to see the result of the trial but 
it is necessary to see what the accusation against the accused 
persons was. To put it more exactly there will be no mis¬ 
joinder if the accusation is for the offence committed in the 
course of the same transaction. The eventual result of the 
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trial is quite immaterial. The same veivv is taken in 1938 
Privy Council page 130 in which it is laid down that “The 
relevant point of time in the proceedings a t which the condi¬ 
tion as to sameness of transaction must be fulfilled is the 
time of accusation and not that of the eventual result.” 
Besides the counsel for the accused has not shown any 
special prejudice caused to the accused appellant by his joint 
trial with Dina Nath. In 1936 Allahabad page 337 it has 

been held that “In a case of mis-joinder of persons contrary 
to section 239, Criminal Procedure Code, though it is an 
illegality and not a mere irregularity, it is yet curable by 
section 537, Criminal Procedure Cede, if it has not in fact 
occasioned injustice.” In my opinion there is no misjoinder of 
parties and charges and the case of the accused appellant has 
in no way been prejudiced. 

From the evidence of Ramsaran petition-writer it is 
clear that Anant Ram the uncle of the accused did not execute 
the sale-deed. From the evidence of P. Hansraj, Desraj, 
Ramsaran, Hemraj and Kashi Ram witnesses it is clear that 
the person who admitted execution at the time of registration 
was not Anant Ram son of Khojja Ram, the uncle of the 
accused. The accused borrowed Rs. 2,000 on the same day 
when the sale deed was executed and registered from one 
Peshori Lai and the amount was repaid to the lender within 
an hour on the same day. Although Peshori Lai stated that 
the amount was repaid to him after 11 O’clock and from the 
evidence of the defence witnesses it appears that the registra¬ 
tion took place at about 2 o’clock in the afternoon yet this dis¬ 
crepancy cannot be said to be very material because the 
prosecution witnesses were not put any question as to when 
the registration took place. Besides Peshori Lai might not 
have remembered the exict time when the money was repaid 
to him. The fact remains that on the same day the accused 
borrowed Rs. 2,000 from Peshori Lai and repaid the amount 
after a very short time. Another circumstance which goes 
against the accused person is that he reconveyed the property 
on 29th Poht to his uncle Anant Ram by an unregistered sale- 
deed. The reasons which he has given for conveyance in 
the sale-deed are highly improbable and cannot be believed. 
Anant Ram made a statement before some persons who were 
produced by the prosecution that he knew nothing about the 
sale of the property to his nephew. He made a statement 
under section 164 to the same effect. Subsequently after the 
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property was reconveyed to him by the accused he wanted 
to save his nephew by giving a false statement that he actually 
sold the property to his nephew in lieu of Rs. 1900 and execut¬ 
ed the sale deed in his favour. 

The sale deed was executed and registered on the same 
day which was a Sunday, at the residence of the Sub Registrar. 
It is not clear why the parties were so eager to get the sale deed 
registered on a holiday at the house of the Sub Registrar. 
It is stated that Anant Ram the uncle of the accused had 
pain in his foot and he could not go to the office of the Sub 
Registrar. This statement cannot be believed. If Anant Ram 
could go to the house of the Sub Registrar he could easily 
go to the court of the Sub Registrar to get the sale-deed 
registered there. The' accused appellant got a rent deed 
executed by Anant Ram in his favour for the same property. 
He has not produced that rent deed. The accused has not 
been able to substantiate any enmity with the prosecution 
witnesses. All the above circumstances together with the 
evidence of the presecution witnesses fully prove the guilt of 
the accused. The accused has rightly been convicted under 
section 467-109, Ranbir Penal Code, and I see no reason to 
interfere with the order of the learned Sessions Judge. The 
offence is very serious and the sentence awarded is by no 
means excessive. This appeal is accordingly rejected. 

42 P. L. R , J & K., 209. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B., Chief Justice . 

Ciminal Reference No. 92 of 1996. 

Srinagar, 28th Assuj 1996. 

Criminal Procedure Code—Section 190 (c). 

Held , that, a Magistrate can take cognizance of an offence 
on the basis of his personal knowledge only when he has been 
specially empowered under section 190 (c) of the Code of 
Criminal Procedure. 

Reference made by the Additional District Magistrate, 
Jammu, No. 2126 dated 8th Bhadun 1996. 

Government Advocate. 

Judgment. 

On 30th Baisakh 1996 the Naib Tehsildar Akhnur who 
is invested with third class Magisterial powers, went through 
a bazar in the town of Akhnur and after inspecting certain shops 
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summaniy mnposeci fines on eight shop-keepers under section 
ZJ o[ the Town Area Regulation. All that the Naib Tehsildar 
did was that he prepared a list of the shop-keepers on the spot 
and announced the fines that had been imposed on them. The 
fines were for small amounts and no action was therefore 

mu-ij shop-keeper against the order of the Naib 

tehsildar. During the inspection of the Naib Tehsildar’s 
court the matter came to the notice of the Additional District 
1 Magistrate Jammu and he has made the present reference with 

P? 171 m endati°° that as the proceedings taken by the Naib 
lensildar Magistrate were illegal the order passed by him 
should be set aside in revision. 

The learned Government Advocate fully supports the 
present reference. He submitted that in the first place the 
Naib Tehsildar Magistrate had no powers to try cases 
summarily and in the second place he had no powers to 
take action under section 190 (c) of the Code of Criminal 
Procedure. I have examined the papers. A Magistrate can 
take cognizance of an oflence on the basis of his personal 
knowledge only when he has been specially empowered under 
section 190 (c) of the Code of Criminal Procedure but the 
Naib Tehsildar Magistrate who took action in the present case 
had not been so empowered. In the absence of these powers 

it was absolutely illegal for-the Naib Tehsildar Magistrate to 

punish anybody on the basis of his personal knowledge The 
orders pissed by the Naib Tehsildar Magistrate are clearly 

3 f are . f l Set aS ' de - The fines > if recovered, 
shall be refunded to the persons from whom they were released. 

, m be admi , niste red to the Naib Tehsildar, through 
the District Magistrate Jammu, and he shall be directed to be 
careful for the future. 

°. f ‘ hls . order shal1 be sent to the Additional 
District Magistrate, Jammu. 


H1C °m R ? ° F JP^CATURE’JAMMU & KASHMIR. 

dul Qayooin ' K B ’ Chief Justice. 
az-iz, MUCH 1 versus STATE. 

Criminal Revision No. 203 of 1996. 

Srinagar, 23rd Assuj 1996. 

Judicial Record—Must be legible and clear. 

k a a'nf 1 °k^ C!i P m , USt realise that wh en they indulge in 
bad and illegible handwriting, they cause great difficulty to 

the appel ate courts. All statements should be recorded fn a 
clear and legible manner. 
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Revision against the order of Sessions Judge, Kashmir, 
dated 2nd Bhadon 1996. 

Government Advocate. 

Judgment. 

The accused has been bound down by the trial Magistrate 
under section 109 of the Code of Criminal Procedure and 
directed to furnish a security in the sum of Rs. 100 for a 
period of one year. The accused first appealed to the Sessions 
Court Srinagar but the appeal was dismissed. He has now 
filed a further revision application in this court. 

At about 1 a. m. on the night between 15th and 16th 
Sawan 1995 the accused was found concealing himself in a 
grave-yard near Maharaj Gunj Srinagar along with two other 
persons. Two Police Constables, who were on patrol duty, 
happened to pass that way and they noticed the accused and 
his companions hiding themselves in very suspicious circums¬ 
tances. On being challenged two of the persons ran away 
but the present accused was caught on the spot. On. a 
search being made a house-breaking implement was found on 
the person of the accused. The accused could not satis¬ 
factorily explain as to why he was hiding himself in a grave¬ 
yard at that time of the night and why he was carrying a 
house-breaking implement on his person. In these circums¬ 
tances the accused has been rightly bound down and no 
reason for an interference exists. The application is dismissed. 
The applicant shall be informed of this order. 

During the examination of the trial Magistrate’s file it was 
noticed that the statements were recorded in a very illegible 
hand-writing. Some of the statements were recorded by 
Mr. Ghulam Mohd. and the rest by Mr. Nazir Ahmed City 
Magistrate. Both these officers indulged in a very bad hand¬ 
writing and they shall be warned for the future. Judicial 
officers must realise that they indulge in bad and illegible 
handwriting they cause great difficulty to the appellate courts. 
All statements should be recorded in a clear and legible manner. 


HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom , K. £., Chief Justice and 

Mr. Justice J. N. Wazir. 

MOHD AYAN andQADIR versus ST^TE. 

STATE versus MOHD AYAN and QADIR. 

Criminal Second Appeal No. 150 of 1996. 

Criminal Revision No. 191 of 1996. 

Srinagar, 13th Assuj 1996. 
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Criminal Procedure Code, Section 221 clause 7—Ranbir 
Penal Code Section 75—Criminal trial—Punishment — En¬ 
hanced punishment on account oj previous conviction 
explained. 

7 c 6en hanced punishment referred to in sub-section 
/of Section 221 Criminal Procedure Code relates to infliction 
of enhanced punishment as provided by section 75 of the Penal 

k 6 u The P rovisions of section 75 of the Penal Code are not 
to be brought into action where the sentence intended to be 

awarded is within the competence of the court to award under 
the ordinary provisions of the Code. 

The mere omission to set out the previous conviction in 
the charge sheet is not a sufficient reason for interfering in 
appeal or revision with the sentence passed unless there has 
been a failure of justice caused by the omission. 

Appeal and revision against the order of Sessions Judge, 
Kashmir, dated 30th Sawan 1996. 

Nemo , for the accused appellants. 

Government Advocate. 

Judgment. 

The accused persons, Mohd. Ayan and Qadir were 
convicted by the trial Magistrate under Section 5 of the Kuth 
Kegulation and sentenced as follows : — 

r Mohd < Ayan to two years rigorous imprisonment and a fine 
of Rs. 500, and 

Qadir to one year’s rigorous imprisonment and a fine of 
Ks. 25 0. 


On appeal the learned Sessions Judge Kashmir maintained 
the convictions of the accused persons but reduced their 
sentences. The sentence of Mohd Ayan was reduced to one 
years rigorous imprisonment and a fine of Rs. 20 and in the 
case of Qadir the substantive sentence of one year was 
maintained but the fine was reduced to Rs. 20. Against 
t eir convictions and sentences the accused persons have filed 

V 01 ^ jPP ea ^ f r ? m the Jail. The Government Advocate has 
a so hied a revision application for the enhancemeut of the 
sentences. This judgment will govern the decision of the 
appeal as well as of the revision application. 

We have heard the Government Advocate and examined 
the record. There is no force in the appeal filed by the 
accused persons. On 4th Magh 1995 the accused persons 
were seen in village Jadran Tehsil Karnah in suspicious 
circumstances and on a search being made 30 seers of illicit 
Kuth was found in their possession. The accused persons 
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admitted the recovery of the illicit Kuth from their possession 
but their only plea was that the Kuth did not belong to them 
but that they were carrying it on payment of wages for a 
contractor named Rahmat Ullah. From the evidence on 
the record the offence under section 5 of the Kuth Regulation 
has been fully proved against the accused appellants and they 
have been rightly convicted. 

As regards the revision application the learned Government 
Advocate frankly admitted that his object in filing the revision 
application was mainly to have a wrong legal view taken by 
the learned Sessions Judge Kashmir corrected by this court. 
The Government Advocate also admitted that the sentences 
of fine imposed by the trial Magistrate were unnecessarily 
heavy and were out of all proportion to the facts of the present 
case. Now we come to the legal point touched in the revision 
application. The trial Magistrate awarded a heavier sentence 
to Mohd Ayan on the ground that he had a previous convic¬ 
tion against him. The learned Sessions Judge considered that 
the fact of the previous conviction of the accused, Mohd Ayan, 
ought to have been mentioned in the charge sheet according 
to clause 7 of Section 221 of the Code of Criminal Procedure 
and as that fact had not been mentioned in the charge sheet 
the awarding of the heavier sentence, was in the opinion of 
the Sessions Judge, irregular. The learned Government 
Advocate submits that the view taken by the learned Sessions 
Judge is not correct. His contention is that the maximum 
punishment provided by section 5 of the Kuth Regulation for 
the first offence is imprisonment of either description for a term 
which may extend to two years or fine which may extend to 
Rs. 5000 or both, and as the punishment awarded by the 
Magistrate does not exceed the punishment provided by this 
section clause 6 of Section 221 of the Code of Criminal 
Procedure will have no application in this case. In support 
of his contention the Government Advocate refers to 1933 
Nagpur 315. It was held in that case that the enhanced 
punishment referred to in sub-section 7 of Section 221 
relates to infliction of enhanced punishment as provided by 
section 75 of the Penal Code. The provisions of section 75 
of the Penal Code are not to be brought into action where 
the sentence intended to be awarded is within the competence 
of the court to award under the ordinary provisions of the 
Code. Consequently the provisions of section 201 sub- 
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section 7 of Criminal Procedure Code have no application 
where the accused was sentenced under the ordinary provisions 
o the Code, without the operation of the section by which 
alone enhanced punishment can be inflicted. We are in full 
agreement with the view contained in the above ruling. 

Besides, the mere omission to set out the previous con- 

viction in the charge sheet is not sufficient reason for interfering 

in appeal or revision with the sentence passed unless there 

has been a failure of justice caused by this omission vide 

1 Criminal Law Journal page 217. This is only an 

expression of opinion on the legal point touched in the revision 
application. 

So far as the circumstances of the present case are 
concerned we think that the sentences as awarded by the 
learned Sessions Judge are suitable and we do not propose 
to make any interference in them. In the result both the 
appeal and the revision application are dismissed. The accused 
appellants shall be informed of this order in Jail. 


HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom, K B., Chief Justice, 

and Mr. Justice J. N. Wazir. 

GHANI WANI versus Mst. REHMI & others. 

Civil Second Appeal No. 116 of 1996. 

Srinagar, 13th Assuj 1996. 

Restitution of conjugal rights —Question of marriage. 

In cases of restitution of conjugal rights the courts should 
always make a sifting enquiry in regard to the question of 
the alleged marriage and no decree should be passed unless 
the factum of marriage is fully established. 

, ^ ^?£ e , a *rT af = ainst tlle orc ' er of District Judge, Kashmir, 
dated 30th Har 1996. 

Mr. Satya Pal. 

Mr. Asad Ullah. 


Judgment. 

n 5 th P hag an 1993 the plaintiff instituted a suit for the 

restitution of conjugal rights in respect of defendant Mst. Rehmi. 

1 he plaintiff s claim was that Mst. Rehmi had been married to 
“ \ out months before the institution of the suit and 
ff,, , actually lived with him as his wife. The defendant 
totally denied her marriage with the plaintiff. On the other 
an s e pleaded that she had been lawfully married to one 
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Ama Wani about 4 years ago and that she lived with him as 
his wife. Pandit Gopi Nath Qaxi Munsiff Anantnagh decreed 
the suit. On appeal the learned District Judge Srinagar re¬ 
versed the decree of the Munsiff and dismissed the plaintiff’s 
suit. The plaintiff has now come in second appeal to this 

court. 

We have heard the learned counsel for the parties and 
examined the record. The plaintiff did not produce any docu¬ 
mentary evidence to establish the factum of marriage with 
Mst. Rehmi. He admitted that a Nikahnama had actually 
been executed at the time of the marriage but stated that that 
Nikahnama was stolen from his house along with some other 
property. The plaintiff, therefore based his claim on the oral 
evidence produced by him. We think that this oral evidence 
is of a very unsatisfactory nature and does not establish the 
plaintiff’s claim. The plaintiff’s version was that he was 
married to Mst. Rehmi about 16 months before the institution 
of the suit but his witness Akram But stated that the marriage 
took place about 2| years ago. Then some of the plaintiff’s 
witnesses stated that a Nikahnama was executed at the time 
of the marriage but the plaintiffs witness Ahmed Zargar gave 
a different story. This witness stated that he was present at 
the time of the marriage but deposed that no Nikahnama was 
executed at that time. We are surprised that the Munsiff 
Anantnagh passed a decree in favour of the plaintiff on the 
basis of this unsatisfactory evidence. In cases of restitution of 
conjugal rights the courts should always make a sifting enquiry 
in regard to the question of the alleged marriage and no decree 
should be passed unless the factum of marriage is fully estab¬ 
lished. The plaintiff could not succeed in his claim on the 
basis of the evidence produced by him and so his suit has 
been rightly dismissed by the lower appellate court. 

The appeal is dismissed with costs. 

It has been noted by us that the disposal of this simple 
case took about two years in the trial court. The explanation 
of the Munsiff concerned shall be obtained about this abnormal 
delay and the explanation, when received, shall be put up 
before the Chief Justice for orders. Delays like this give a 
bad name to the courts and should always be avoided by the 
presiding offiicers. 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr Justice Abdul Qayoom , K. B, Chief Justice. 

BHAGAT RAM versus STATE. 

Criminal Revision No. 193 of 1996. 

Srinagar, 18th Assuj 1996. 

The Judicial Officers should be very careful in making 
remarks in their judgments and no remark should be made 
which is not in accordance with the record. 

Revision against the order of Sessions Judge, Jammu, 
dated 21st Sawan 1996. 

Nemo, for the applicant. 

Government Advocate. 

Judgment. 

The accused has been convicted by the Sub Divisional 
Magistrate Udhainpur under section 406 of the Ranbir Penal 
Code and sentenced to three months rigorous imprisonment 
and a fine of Rs 25. On appeal the learned Sessions Judge 
Jammu maintained the conviction and the sentence. The 
accused has now filed a further revision application in this court 
from the jail. 

In the execution of a decree obtained by Firm Hardyal 
Dina Nath against Ellahi Bakhsh and Rehmat Ali, some cattle 
belonging to the judgment-debtors were attached. Out of 
these cattle 8 buftaloes were encrusted to the accused on 6th 
Baisakh 1993 and a regular spurd-nama was obtained from 
him Subsequently the accused produced five buffaloes in 
the court and in regard to the remaining three declared that 
they had been drowned in a flood. This plea of the accused 
has been found to be false by both the lower courts. Tara 
Chand zaildar, Baldev sarbrah lambardar and Ganga Ram 
chowkidar appeared as witnesses and they all declared that 
there was no flood in the village Nallah at the time alleged by 
the accused and that there has been no loss of life. From 
the evidence on the record the accused has been rightly con¬ 
victed and the punishment awarded is not excessive. The 
revision application is dismissed. The applicant shall be 
informed of this order. 

In his judgment the learned Sessions Judge has remarked 
that Gangu defence-witness is related to the accused and the 
other defence witness Musa is related to Rehmat Ali judgment- 
debtor. On examining the file I find that this remark is not 
supported by the record. On the other hand both these 
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witnesses definitely denied their relationship with the Persons 
named above. It is true that the evidence of both these defenc 
witnesses is not of a very satisfactory nature 'V . re .^ ar • te d 

merits of the case and has therefore been rightly rejecte 
but the relationship of these witnesses with /he accuscd and 
Rehmat Ali respectively has not been established by the record. 
Judicial Officers should be very careful in making remarks in 
their judgments and no remark should be made which is not in 

accordance with the record. 

42 P. L. R.* .1. & K , 217. r \ cn MIR 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice K. L . Kichlu. 

DES RAJ versus AZIZ SHEIKH and another. 

Civil Revision No. 162 of 1996. A. R. R. 

Srinagar, 20th Bhadon 1996. 

Stamp Act , Section 36—Pro-note—Admissibility. 

It is not open to a party to raise objection regarding the 

admissibility of a document after it has . a< *™‘ A t 
evidence within the meaning of section 36 of ‘he Stamp_Act. 

Revision against the order of Sub-Judge, Baramulla, dated 

30th Phagan 1995. 

Mr. Sundar Lai. 

Mr. Serva Nand. 

Judgment. 

The plaintiff brought a suit on the basis of a pronote 
for Rs 280 The trial court of Subordinate Judge Baramula 
held that the document in suit was not sufficiently stamped 
and as such was not admissible in evidence. The suit was 
accordingly dismissed. The plaintiff has now come in revision 

t0 th }t has-been urged by the applicant’s counsel that the 
court below has erred in dismissing the suit on the ground that 

ri—, h H e s c “ b ™ ■ 

that the pronote was admitted in evidence by the court on 

H. mUed He therefore submits that the court below was not 
rie h, in di.n,is«in B thesuit 5ofu” =»•“ 

™ij" C i»SreTin n l.idenc on 24,h Phagan 1995 and no 
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objection was raised at that time. The contention of the non¬ 
applicant’s counsel is that objection in regard to the non¬ 
admissibility of a document can be raised at any time. I 
however cannot agree with this view. As stated above the 
document was admitted in evidence on 24th Phagan 1995 and 
it was not until the day following that the matter was brought 
to the notice of the court that one of the two stamps was not 
properly cancelled. It is clear that at the time this objection 
was raised the instrument had already been admitted in 
evidence and it was therefore not open to the defendant to raise 
that objection at that stage. The learned Judges of the Patna 
High Court in a case reported as A. /. R. 1937 Patna 73 also 
took the same view. In another case reported as A /. R. 1938 
Madras 938 the learned Judge who decided the case remarked 
that “if a document is let in whether after deciding the 
objection or not it has been admitted in evidence within the 
meaning of section 36 of the Stamp Act and the admissibility 
of it cannot be called in question”. Under these circumstances 
I have no hesitation in holding that the court below was wrong 
in dismissing the suit on the ground that the document was 
inadmissible in evidence. As the plaintiff’s suit has been 
thrown out on that ground alone and the other issues in the 
case have not b *en decided by the lower court. I accept the 
revision application, set aside the order of the court below and 
remand the case for decision according to law. Costs shall 
abide the result. 


42 P. L. R., J.&K, 218. 

HIGH COURT OF JUDICATURE. JAMMU & KASHMIR. 

Before Mr. Justice K. L. Kichlu. 

SALIG RAM versus RADHA KISHEN. 

Civil Revision No. 110 of 1996. 

Srinagar, 24th Bhadon 1996. 

Contract Act , Section 14—Liquidated damages. 

Where liquidated damages are entered in a contract itself 
as payable in the event of breach, the damages payable when a 
breach occurs, are to be assessed in the ordinary way subject 
to that fixed amount as a maximum. 

Revision against the order of Senior Sub-Judge, Srinagar, 

dated 5 th Chet 1995. 

Mr. Ainar Nath Kak. 

Mr.. Sunder Lai 

JUDGMEN I. 

The plaintiffs brought a suit with the allegation that the 
defendants had under the terms of an agreement executed 
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hv them aereed to construct a pacca drain and to have the 
agmem^ntduly registered. They alleged that while they 
hid performed their part of the contract, defendants had failed 
to fulfil theirs. They accordingly claimed ,. 125 , by 

damages. The trial court of second ^ dd \ t ‘° n n '' 1 n ,^ Un 4' 1 l f’ 
Srinagar decreed the suit to the extent of Rs. 100 only. lhe 
defendants appealed in the Court of Senior Subordinate Judge 
and the learned Senior Subordinate Judge reduced the 

amount of damages to Rs. 50 only. They baye now preferred 

• • r\r\ in rourt The plcuntins cilso n3.ve 

a revision application in inis cuuit. A v c 

filed cross-objections. This order shall govern the disposal of 
the revision application as also the cross-objections 

It has been urged by the counsel for the plaintiffs non¬ 
applicants that the lower appellate court was not right in re¬ 
ducing the amount of damages which had been fixed by the 
narties themselves On behalf of the defendants applicant, 
however, it has been submitted that only reasonable compen¬ 
sation not exceeding the amount specified in the document 
could be awarded by the court and that there is nothing to 
show that the plaintiffs had suffered any particular loss. His 
contention is that a pacca drain could be constructed at an 
expense of a few rupees only and that even the amoun o 
damages as reduced by the lower appellate court has been 
fixed arbitrarily. 1 have carefully considered the matter and 
am of opinion that the contention of the counsel for the 
plaintiffs applicants cannot prevail. Where hquidated damages 
are entered in a contract itself as payable in the eveht of 
breach the damages payable when a.breach^ occurs, are to 
be assessed in the ordinary way subject to that fixed amount a 
'i maximum Their Lordships of the Privy Council in Bhai 
Panasingh and others v Bhai Arjan Singh and others reported 
as AIR 1029 Privy Council 179 held that the effect of section 

74 Vs to disentitle the plaintiff's to recover simplicity the sum 

fixed in the contract whether as penalty or liquidated damages 
(and that the plaintiffs must prove the damages they have suffered t 
In the present case, it is clear, that the defendants did not 
comply with the terms of the agreement while they them- 
selves^were benefitted by it. It is true that there is not sufficient 
material on' the record to show what the amount of damages 
actually suffered by the plaintiff was, but taking into considera¬ 
tion all the facts of the case 1 am not inclined to hold that 
the amount of Rs. 50 is in any way excessive. Under these 
circumstances 1 see no reason to interfere in the decree passed 
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lower appellate court. Both the revision application 

and the cross-objections fail and are hereby dismissed with 
costs. 


mruoATTr^. 42P. L. R..J.&K.220 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice K. L. Kichlu. 
oHA 13AN DAR versus HON’BLE JUDICIAL MINISTER, 

through FORES T DEPARTMENT. 
Civil Revision No. 75 of 1995. 

Srinagar, 12th Bhadon 1996. 

Agriculturists Relief Regulation , Section 3. 

. °bj ect; of the Legislature appears to be to include 

within the last clause of section 3 of the Agriculturists Relief 
Regulation all claims of a pecuniary character arising out of 
contract whether written or unwritten and to bring them 
within the special jurisdiction created by the Regulation. 

Revision against the decree of Senior Subordinate Judge, 
Srinagar, dated 1 7th Poh 1995 

Mr. Sham Lai Koul , Vakil. 

Mr. A. R Oswalt Advocate . 

JUDGM ENT. 

The plaintiff brought a suit on the 
Rs. 80 alleged to have been executed by 
adding interest he claimed Rs. 122-6-9. 

the execution of the document and its consideration. The 

trial court of MunsilT, Sopore, however, decreed the plaintiff’s 

suit to the extent of Rs. 80 only. The defendant appealed to 

the learned Senior Subordinate Judge Srinagar but was not 

successful. He has now preferred revision application in this 
court. 


strength of a bond for 
the defendant. After 
The defendant denied 


It has been urged by the learned counsel for the applicant 
that there is not sufficient evidence on the record to show 
that the document was executed by the applicant or any money 
was actually handed over to him. He further submits that 
inspite of the fact that the applicant, is an agriculturist the 
courts below did not fix any instalments for the payment of 
the decretal amount. So far as the first point is concerned the 
lower courts were right in relying on the evidence of Said Ullah 
Zafar Forest Ranger and Khaliq Dar Forest Guard and in 
holding that the document Ex. P. A. was executed by the 
present applicant and was for consideration. The evidence 
of the defence witnesses is not worthy of credit and has rightly 
been rejected by the court below. 
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The other contention of the applicant's counsel, however, 
must prevail The suit clearly falls under section 3 of t 
Agriculturists' Relief Regulation as it is based on a■ engag. - 
ment for the payment of money. The object of the leg 
1-iture aDDears to be to include within the last clause oi 
sect on TKe Agriculturists’ Relief Regulation• 1 « ° 

a pecuniary character arising out of contract whether written or 
unwritten and to bring them within the special jurisdiction 
created'by ”tlw Regulation. 1 hove, th erefore, no hesitation 
in holding that the provisions of the Agriculturists Re 
Regulation apply to this suit and the lower Courts were not 
right in ignoring them. While up-holding the decree I remand 
the case to the trial court with the direction that after record g 

the evidence in regard to the paying capacity of r the applicant 

the decretal amount be made payable by p p , 1 

The revision application is accepted to this extent only. 1 

would leave the parties to bear their own costs in this court. 

HIGH COURT OF 4 ] 2 U P Dl'CATURE 2 ] 2 AMMU & KASHMIR. 

Before Mr. Justice K. L. KtcMu. 

MOH'D AND OTHERS versus Shnmutt ^DEWAN.A 

Revenue Revision No. 2 of 1995. 

Srinagar, 3rd Bhadon 1996. 

Civil Procedure Code, Section 115 -Revision-Tenancy 

Regulation, Section 39-A, Sub-section 4 Ip)- 

e Where an aggrieved party could br ‘ n « .^ s eparate su'it to 

rhallenge the order sought to be revised High Court will not 
as a rule interfere in revision The be"eJereiTedTn 

favour of'intSnce W where the"'applicant has another remedy 

OPC " Sv-ImtgaLuh^orr oTwa^ir-i-Wazarat, Anantnagh, 

date 9th Jeth 1993. 

Mr Ahmed Yar. 

Mr Sarvanand for Mr. Tarachand Trtsal. 

Judgment. . 

This is a revision application against the order of the Wazir- 

i-wTzarat*Viiantnag directing .he applicants 

nersons to pay certain sums of money held to be recov ®^Di e 

b, oZ »:es“p C rd by Ihe* TdlfStiou 

Tg h (a) of the Tenuncy Regulation, The present applicants 
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filed an appeal in the court of Governor who accepted the same 
and remanded the case for further enquiry. On a review 
petition filed by the landlord the Governor held that the 
appeal was not competent. The previous order was, therefore, 
recalled and the order of the Wazir-i-YVazarat dated 9th 
Jeth 1993 was restored. As stated above the tenants have now 
come in revision to this court. 

A preliminary objection has been raised by the non-appli¬ 
cant’s counsel that in view of the fact that it is open to the 
applicants to bring a regular suit the application for revision 
does not lie. I see a good deal of force in this objection. 
Sub-section 4 (b) of section 39 (a) of the Tenancy Regulation 
clearly provides for a remedy to a tenant from whom recovery 
is made of an amount in excess of that due from him. Where 
an agrieved party could bring a separate suit to challenge the 
order sought to be revised this court will not as a rule inter¬ 
fere in revision. The general rule is that special and extraor¬ 
dinary powers of revision will not be exercised in favour of 
interference where the applicant has another remedy open to 
him which he has not pursued. Under these circumstances 
the application fails and is dismissed. I shall, however, leave 
the parties to bear the ir own costs in this court. 

42 P L R J & K 222. 

HIGH COURT OF J UDICATU RE, J AMM U & KASHMIR, 

Before Mr. Justice K. L. Kichlu. 

KHALIQ BABA versus STATE. 

Criminal Revision No. 123 of 1996. 

Srinagar, 5th Bhadon 19^6. 

Notification No. 19-L/1988 —Preamble—If Notification a 
temporary measure. 

Held, that, Notification No. 19-L/.988 was not intended 
to be a temporary measure but was placed permanently on the 
Statute Book. 

Held, further, that a preamble cannot control or restrict 
the substantive provisions of a Regulation. It cannot also be 
made use of to control the enactments themselves when they 
are expressed in clear and unambiguous terms. 

, Revision against the order of Sessions Judge, Srinagar, 

dated 3rd Magh 1995. 

Mr. Ahmed Yar , Vakil. 

Government Advocate. 

Judgment. 

Khaliq Baba petitioner was convicted under section 21 of 

Notification No. 19-L by the Subordinate Judge Magistrate 
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s w x-Ts? v i8 7r^fp°' 

sstt ssserrJnce of a T„ d e i £rx S s 

sentence of imprisonment. The petitioner has now come in 

revwionto fay the Earned counsel for the Petitioner 

that Notification No. 19-L was an emergency measure as m 

apparent from its preamble. Another point was 

been laid by the counsel is that the evidence on the record was 
not sufficient to justify the conviction of the accused. The 

contention of the learned counsel is that in the dl ”^ v . 
was submitted by the constable, who was present at the time 

the speech is alleged to have been delivered, does not conta ‘” 
the words complained of. He, therefore, urges tha he 

courts below have erred in relying on h th % ‘J^the entries 
Sub-Inspector alone which is not corroborated by the entries 

in the diary. So far as the first point is concerned the conte 

tion of the petitioner’s counsel is devoid of all J ^ t 

that in the preamble of Notification No. 19-L it is stated that 

“whereas an emergency has arisen” there is not ing ^ 
notification itself to show that it was of a iT P f, r ?t ^nstance 

Sr- sSJr 

This leaves no manner ot doubt that the Not,heat,on was no 

Tt d in the f Regulation or Notification the court would not 

5®S OT f?SyJ 

Prithvi Das Sharma v. Emperor (reported as A. 1. R. 19 
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Lah. 283) “it is not the province of a court to scan the wisdom 
or the policy of the law. Its duty is clear; it must administer 
the law as it finds it and it cannot allow itself to be deflected 
from this straight course by its own notions of the propriety 
or otherwise of the law.” 

On the merits, however, I am not satisfied that there is 
sufficient evidence an the record to show that the petitioner 
published any rumour or report, which was false, with intent to 
cause fear and alarm to the public. The only evidence on the 
point is the statement of Sub-Inspector Ghulam Mustafla to 
the efiect that the accused stated in his speech “ Government ne 
bahut be-gunah mar diya hat The original police diary 
received from the Superintendent of police Baramula, however, 
does not contain the words alleged to have been uttered by the 
petitioner. All that has been stated in that diary is that 
Khaliq Baba stamp vendor commenced his speech in favour 
of Responsible Government when he, along with seven other 
persons, was arrested. It is thus clear that this original diary, 
which was sent for by the office at the instance of the 
Government Advocate, does not corroborate the evidence of 
the prosecution witness and I am not prepared to ignore this. 
The statement of the Sub-Inspector recorded by the trial 
Magistrate is very brief. In that statement the witness does 
not say that he himself was present at the time the speech was 
alleged to have been delivered and no note whatsoever was 
made by the trial Magistrate that the accused was given 
an opportunity to cross-examine the witness which he did not 
avail of. The absence of any mention of the words complained 
of in the diary, under the circumstances, is sufficient to create 
strong doubt regarding the guilt of the accused and I am 
inclined to give him the benefit thereof. The conviction of 
the appellant, therofore, cannot stand The revision petition 
is accepted, the conviction and sentence set aside and the 
accused petitioner acquitted of the charge. The fine, if 
realized, shall be refunded. 


' 42 P L R J & K 224 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice K. L. Kichlu and Mr, Justice J N. Wazir. 
WAZIR RABDAN versus CHHEWANG RABGEES. 

Civil First Appeal No. 73-A of 1995. 

Srinagar, 14th Bhadon 1996. 

Civil Procedure Code , Order 9, Rule S. 

As the plaintifl was absent on the date fixed for the hearing 
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of the suit and the defendant did not admit the claim, the 

proper order for the trial court to pass was to dismiss the suit 

under Order 9 rule 8. 

Appeal against the order of District Judge, Ladakh, 
dated 16th Poh 1994. 

Judgment. 

The parties reside in the Frontier District of Ladakh and 
have been duly served but are not present. We have, how¬ 
ever, gone through the record and find that the parties were 
served to appear in the court of District Judge Ladakh on the 
25th of Sawan 1994. While the defendant appeared in court 
on that date the plaintiff was absent. There is a telegram on 
the record in which a prayer for the adjournment of the case 
was made by the plaintiff. The Wazir was not at the head¬ 
quarter on that date. The case, therefore, was adjourned to 
the 22nd of Bhadon 1994. On that date also the plaintiff was 

not present and the District Judge dismissed the suit holding 

the same to be barred by time. The plaintiff filed an appli 
cation for restoration of the suit on the 17th Assu] 1994- 
The trial court, however, returned the application to the plaintilt 
with the remark that the case having been decided on the 
point of limitation the suit could not be restored. The plaintitl 
has now preferred an appeal in this court. 

As the plaintiff was absent on the date fixed for the 
hearing of the suit and the defendant did not admit the 
claim the proper order for the trial court to pass was to 
dismiss the suit under Order 9 Rule 8 of the Code of Civi 
Procedure. The court, however, proceeded to decide the point 
of limitation without hearing the plaintiff It is thus 
the trial court did not follow the procedure laid down in the Code 
of Civil Procedure and passed an order which was not warranted 
bylaw. The learned District Judge was again wrong in not 
entertaining the application for restoration. We therefore, 

accept the appeal, set aside the order of District Judge dated 

16th P Po/i 1994 and remand the case with the direction that the 
application for setting aside the order dated 22nd Bhadon 
1994 be decided according to iaw. As the parties are not 
present it is not necessary to pass any orders in regard to 

costs. 
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TTr ^ rx 42 P. L. R..J.&K, 226. 

HIGH COURT OF JUDICATURE,JAMMU & KASHMIR. 

Before Air. Justice Abdul Qayooin , K. B., Chief Justice , 

and Mr. Justice K. L. Kichlu. 

SABAZ A LI versus STATE 

ABDUL RAZAK 

ABDUL REI-IMAN 

AZAM SHAH 

MOHD LON 

Criminal 1st Appeal No. 85 of 1996. 

Srinagar, 17th Kattk 1996. 

Ranbir Penal Code Section 457—Recovery made at the 
instance of the accused from the compound of his own house. 

Held , that, as the exact spot where the thing was buried 
was known only to the accused and it was actually recovered 
from there on his pointing out that spot he must be considered 
to have been really in possession of it. 

Appeal against the order of Additional District Magistrate, 
Kashmir, dated the 24th Bhadon 1996. 

Mr. Tara Chand , for Mohd Lon Appellant. 

Nemo for the remaining appellants. 

Government Advocate. 

Judgment. 

The accused persons, Sabaz Ali, Abdul Razak, Abdul 
Rehman and Azam Shah have been convicted by the Addition¬ 
al District Magistrate Kashmir under section 457 of the Ranbir 
Penal Code and while Sabaz Ali has been sentenced to seven 
years rigorous imprisonment and a fine of Rs. 40 the other three 
have been sentenced to hve years rigorous imprisonment and 
a fine of Rs. 30 each. Sabaz Ali and Abdul Rehman have 
also been sentenced in another case and the sentences of these 
two are to run concurrently. Mohd Lon has also been con¬ 
victed under section 411 of the Ranbir Penal Code and 
sentenced to six months rigorous imprisonment and a hue of 
Rs. 25. This is a joint appeal filed by the accused persons 
from the jail. Mr. Tara Chand appeared for Mohd Lon 
accused while the other accused persons were unrepresented. 

Seth Chattar Bhuj, who had some lung trouble, came to 
Tanmarg with some members of his family in Baisakh 1996. 
The party occupied two huts in the Sanatorium at Tanmarg. 
On 31st Har 1996 Seth Chatter Bhuj’s son Mr. Bhagirath Lai 
arrived at Tanmarg with his wife and they also stayed in one 
of the huts. On the night between 1st and 2nd Sawan l l J96 
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a burglary was committed in these huts and property worth 
about Rs. 1600 was stolen. The property stolen consisted ot 
clothes and ornaments and cash amounting to Rs. 175-8-3 in 
addition to the property belonging to the complainant two 
blankets belonging to the Sanatorium were also stolen. The 
matter was reported to the Police the next morning and a list 
of the stolen articles was supplied. During the investigation 
of some other case (IHat No. 13) the houses of the accused 
persons were searched by the Police and during these searches 
a portion of the property stolen from the huts was recovered 
from the accused persons. The two blankets belonging to the 
Sanatorium were cut into four pieces and distributed between 
the thieves and these pieces were also recovered from the 
accused persons. Of the accused persons Sabaz Ali Abdul 
Razak and Azam Shah admitted committing the theft in the 
huts and also admitted the recoveries made from them. Abdul 
Rehman accused admitted the recovery of the stolen ornaments 
and other articles from him but pleaded^ that these articles 
were kept with him by way of amanat by Sabaz Ali and Abdul 
Razak accused. But this plea has been found to be false. 
Mohd Lon accused denied any recovery from him but there is 
satisfactory evidence on the file to show that a sum of 
Rs. 172-6- * tied in a stocking was recovered from the com¬ 
pound of Mohd Lon at his instance. There was some maize 
growing in the compound of Mohd Lon and he pointed out 
the place where the thing had been buried. So the place was 
dug up and a stocking containing Rs. 172-6-t was found there. 
Mr. Tara Chand who appeared for Mohd Lon accused sub¬ 
mitted that the recovery was made from some field and not 
from the compound of Mohd Lon himself. But the learncc 
counsel was under some misapprehension as the record clearly 
indicated that the recovery was made at the instance of the 
accused from the compound of his own house. It was further 
submitted by the learned counsel that as the recovery was made 
from an open place it cannot be considered to have been made 
from the possession of the accused. But this contention is not 
tenable. The exact spot where the thing was buried was 
known only to the accused and it was actually recovered Irom 
there on his pointing out that spot. Such being the case the 
accused was really in possession of the thing. The same view 
was taken in 1936 Nagpur 200. It was held in that ruling that 
where un accused gives information leading to discovery) 
the exact spot where the ornaments are buried is shown and 
the articles dug out by him from beneath, the question is not 
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so much whether the accused was in physical possession of the 
ornaments buried in the field, though as a matter of fact a 
person who buries treasure in a spot unknown to others is 
really in possession of it whether it is in a field accessible to 
every one or in his own house. 

We have carefully gone through the record and we are 
satisfied that the offences have been fully established against 
all the accused persons. The convictions of the accused persons 
are therefore upheld. 

The question of sentence has been carefully considered 
by us. Keeping in view all the circumstances of the case we 
think that the sentences of Sabaz Ali, Abdul Rehman, Abdul 
Razak and Azam Shah are excessive and might well be reduc¬ 
ed. We therefore reduce the sentence of Sabaz Ali to three 
years rigorous imrisonment and a fine of Rs. 5 (rupees five) and 
that of Abdul Razak, Abdul Rehman and Azam Shah to one 
year’s rigorous imprisonment and a fine of Rs. 5 (rupees five) 
each. The substantive sentence of Mohd Lon is suitable and 
calls*for no interference. The amount of fine is reduced to 
Rs. 5 (rupees five). The period of rigorous imprisonment in 
default of payment of fine of Rs 5 shall be fifteen days in each 
case. The sentences of Sabaz Ali and Abdul Rehman shall 
run concurrently along with the sentences awarded in the other 
case disposed of today. With these modifications in sentences 
the appeal is dismissed. The appellants shall be informed of 
this order in Jail. 


42 P. L. R , J & K, 228. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Bejore Mr. Justice Abdul Qayoom , K. B., ChieJ Justice , 

and Mr. Justice K. L. Kichlu. 

RAMZAN GADA and others versus WAHAB MUKROO 

Civil 1st Appeal No. 74 of 1996. 

Srinagar, 1st Katik 1996. 

Civil Procedure Code , Order 41 , Rules 23 , and 25 
Remand. 

An order of remand under Order 41, Rule 23 can only be 
passed when the suit has been disposed of by the trial court on 
a preliminary point and not when all the necessary issues have 
been considered and disposed of by the court. 

Appeal against the order of the District Judge Kashmir 

dated the 5th Hat 1996. 

Mr. A N. Kak. 

Mr. Satya Pal. 
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Judgment. 

The plaintiff instituted a suit against the defendants tor 
the recovery of Rs 500 on the basis of a bond dated t 
Sawan 1989. The plaintiff’s claim was that at the time of the 
writing of the bond a sum of Rs. 500 was paid to the de ent - 
ants and that the money was to be paid back according 
to the instalments mentioned in the Lond. It was state 
by the plaintiff that out of these instalments only a sum 
of Rs. l 15 had been received by the plaintiff and that a sum o 
Rs. 435 still remained to be paid. The p'aifi’uft, therefore, 
instituted the present suit for the recovery of Rs 500 (,l<s. 
as principal and Rs. 65 as interest) The defendants denied 
the plaintiff’s claim and pleaded that all the instalments men 
tinned in the bond had been paid back to the plaintilt- ie 
defendants did not hie any receipts along with their written 
statement but undertook to supply the receipts later on =m - 
sequently the defendant produced a receipt Exhibit D. 1 da ea 
loth Asftuj 1991 for Rs. 3 J 0 said to have been executed by 
the plaintiff. The plaintiff denied the execution of this receipt. 
The trial court accepted the receipt as genuine and passed a 
decree for Rs. 120-8 in favour of the plaintiff against the 
defendants. On appeal by the plaintiff, the learned is ric 
Judge Kashmir remanded the case to the trial court under 
Order 41 rule 23 of the Code of Civil Procedure with the direc- 
tion that the receipt Exhibit D. I may be sent to a an - 
writing expert of standing in British India at the expense 
the plaintiff and on receipt of the expert’s opinion the case be 
decided afresh according to law. Against this order of rema 

the present appeal has been filed by the defendants. 

The appellant’s learned counsel’s first submission was that 

the case was not decided by the trial court on any prehmmary 
point and so the lower appellate court was not justified in - 
manding the case under Order 41 rule2, of the Civil Proccdure 

Code. In this connection, a reference has been made o a j dg 

mentofthis court in civil first appeal No. 74 ot 1995 SuiaM have 
and other « v. Swann Resha Koul and f««; W h o 

examined the record and we find that the suit was not disposed 

of by the trial court on any preliminary point. On the t 

hand the trial court had considered and disposed of all ^^fie 

necessary issues in the case and so the or e Procedure 

not be passed under Order 41 rule 23 of the Civil ^ocedur 

Code. An order of remand under Order f 4 i v tie trial cou? on a 
passed when the suit has been disposed of by the trial court 
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preliminary point and not when all the necessary issues have 
been considered and disposed of by the court. 

The second point submitted by the appellant’s learned 
counsel is that all the material necessary for the determina¬ 
tion of the suit already existed on the file and it was therefore 
not necessary for the learned District Judge to remand the 
case at all The learned counsel stated that the case had 
already dragged on in the trial court for about three years and 
that when all the necessary material existed on the file the 
learned District Judge ought to have disposed of the appeal 
himself and should not have remanded the case for a fresh 
decision. It appears from the record thit the disposal of the 
case took an unnecessarily long time in the trial court and for 
this delay the explanation of the presiding officers concerned 
shall be separately obtained by the Registrar and put up before 
the Chief Justice for orders. 

Both the parties produced expert evidence in regard to the 
hand writing of the receipt Exhibit D. ]. The plaintiff pro¬ 
duced Maulvi Mohd Abdulla and the defendant produced Pt 
Tika Lai. We have carefully examined the evidence of both 
these witnesses and vve do not think that the evidence of these 
witnesses is of a very definite or convincing nature. In these 
circumstances we think that the learned District Judge was 
justified in giving one more chance to the plaintiff to produce 
some other expert evidence in regard to the receipt. But as 
the suit was not disposed of by the trial court on any preli¬ 
minary point the order of remand should have been passed not 
under Order 4 rule 2.3 but under Order 41 rule 25. We there¬ 
fore direct that the order of remand passed by the learned 
District Judge shall be treated as an order passed under Order 
41 rule 25 and the case shall not be decided afresh by the trial 
court. After obtaining the expert tpinion referred to in the 
learned District Judge’s judgment the case shall be sent back 
by the trial court to the District court and the learned District 
Judge shall then dispose vff the appeal filed in his court accord¬ 
ing to law. No order as to costs in this court. 

42 P L R | & K, 230. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K.B ., Clue) Justice. 

GOPAL BUT versus SHANKAR NATH and others 

Civil Revision No. 123 of 1996. 

Srinagar, 12th Katik 1996. 

Civil Procedure Co le , Order 17, Rule 3—Order - Appeal- 
able — Revision. 

An order passed under Order 17 Rule 3 is an appeal- 
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able order and as such no revision can lie against that order 

under section 115, Civil Procedure Code. 

A revision application must always be made with reason- 

able promptitude. _ . _ . . , c 

Revision against the order of Senior Sub-Judge, Srinagar, 

dated 9th Batsakh 1996. 

Mr. S. N Dar. 

Mr. Sundar Lai. 

Judgment. 

On 2nd JetJi K89 one Niranjan Nath instituted a suit 
partition against his brother Shankar Nath and others. 

3rd Bhadon 992 a preliminary decree was passed by 
Senior Subordinate Judge Srinagar. The plaintiff Niranjan 
Nath was not satisfied with the preliminary decree and he hied 
an appeal in the court of District Judge Srinagar. This appeal 
was dismissed. In connection with the preliminary decree pass¬ 
ed on 3rd Bhadon 1932 the parties were directed by the court 
to deposit necessary fees for the commissioner who had to be 
appointed to take action in accordance with the decree. 1 h 
fee was not deposited by any of the parties inspite of grant ot 
several opportunties by the trial court. On 18th 
1 992 the parties were given the last chance to deposit^ t 
necessarv fees and the case was adjourned to 6th Chet 
On 6th Chet 1992 only the plaintiff s counsel appeared but the 
necessary fees was not paid by any of the partie 5 - The Senior 
Subordinate Judge Srinagar therefore ordered on 6th Chet 1992 
that the suit be consigned to the record room No “ti° n wm 
taken by any of the parties to have the order of 6th Chet 1 J92 
set aside in the lifetime of the plaintiff Niranjan Nath. In > Batsakh 
1994 Niranjan Nath died and no application for substitution 

was filed by any of the parties within the prescribed period 
was meu oy any k 1Q95 ^ g a f ter one year 

and '^months of the death of Niranjan Nath, Gopal But, one 
of the defendants in the original suit, applied to the Senior 

Subordinate Judge Srinagar that the suit restored and that 

he mav be transposed as a plaintiff in that suit This applica 

tion was dismissed by the Senior Subordinate Judge Again ,t 

this order of dismissal the present application for revision 

beeen filed by Gopal But defendant. • j ex _ 

l have heard the learned counsel for the parties ana ex 

essese 

that order can he set aside by the present application. A ref - 
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rence to the record shows that the order dated 6th Chet 1992 
was passed not in the absence of both the parties but the 
counsel of one of the parties was present at the time. Both 
the parties were directed by the court to deposit a fixed amount 
of money by way of commissioner’s fees but that direction was 
not carried out by any of the parties. So the order passed by 
the court on 6th Chet 1992 will clearly fall under Order 17 
Rule 3 of the Code <>f Civil Procedure. Now an order passed 
under Order 17 Rule 3 of the Civil Procedure Code is an 
appealable order and as such no revision can lie against that 
order under section 11 5 of the Civil Procedure Code. If the 
present applicant was not satisfied with the order of 6th Chet 
1992 he ought to have filed an appeal against that order during 
the prescribed period of limitation but no such appeal was filed 
by anybody. In fact no action was taken by anybody to have 
the order of 6th Chet 1992 set aside until 5th Poh l 995 i. e. for 
a period of two years and nine months. Even after the death 
of the original plaintiff Niranjan Nath, none of the defendants 
cared to take any prompt action The present application was 
filed by Gopal But after one year and nine months after the 
death of the original plaintiff Niranjan. A revision application 
must always be made with reasonable promptitude, but the 
present application which was made about three years after the 
passing of the order dated 6th Chet 19 2 or one year and nine 
months after the death of plaintiff cannot be considered to 
have been made with reasonable promptitude. 

The applicant’s request far being transposed as plaintiff 
in the original suit could only be considered if that suit, was 
still pending But the suit had already been consigned to the 
record room on 6th Chet 1992 and the case was not pending at 
the time when the application was made. So when no case 
was pending at the time when the application was made the 
applicant’s request for being transposed as a plaintilF could not 
be considered. 

In these circumstances the applicant’s application has 
been rightly dismissed. The revision application is dismissed 
with costs. 


42 p L R J & K., 232. 

HIGH COURT OF JUDICATURE JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom , K. B , Chi J Justice. 
ABDUL RAHIM and others versus STATE 

Criminal Reference No. 94 of 1996 
Srinagar, 9th Katik 1996 

Criminal trial—Magistrate demanding security from 
defence witnesses for appearance in connection with some 
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other case which he had no jurisdiction to try and of which he 

could not take cognizance. cognizance 

Held, that where a Magistrate could not for 

of an offence his action in binding down c without juris- 

appearance in connection with that oftence was without juris 

d ' Ct Reference made by the Sessions Judge, Jammu, dated 20th 

Bhadon 19s6. 

Nemo for the applicants. 

Public Prosecutor for Government Advocate. 

TUDGMKNT. _ , r- i 

A case under section 4 8/109 of the Ranb '^ 

Buta v. Shiv Ram and others was pending m he court of the 

Munsiff Magistrate Ranb.rsinghpura. During the tr. 

that case the accused produced, on 23th Bhatton \ • 

witnesses in defence. It appears from the evidenc. 

witnesses that the woman concerne , • Pasrur, in 

been married a second time in village Gagial, Tehsil Pas . ’ 

the Punjab. The Magistrate thought that an ° fle h " C J° f £1 

might have been committed and so he directe su b se quent 

witnesses to furnish security for appearance on a ^sequent 
date. Against this order of the Magistrate demanding ecunty 
from the defence witnesses a revision application was d b 

fore the Sessions Judge Jammu The ’^""i recommcncla- 
has made this reference to this Court wi security from 

tion that the order of the Magistrate demanding security trom 

the witnesses is illegal and should be set asid• appear . 

I have heard the Public Prosecutor, Srinnga r ’ '!^ n cd the 
ed on behalf of the Government Advocate, a an bi rs inghpura 

record The action ofof bigamy, if 
is clearly irregular. In the hrst place U1 d according to 

at all, was committed in the British the Munsiff 

section 177 of the Code of Crirnm. : n risdiction to try it. 
Magistrate Ranbirsinghpura bar n J ; Procedure 

Action under section 186 of the Code o tance8| but 

could, of course, be taken u ^ r ' taken by the Munsiff 

action under that section could n ' i to take action 

Magistrate as he is not specially^emgiwe^d to t ^ ^ 

under that section. So section 1 iqRof the Code of 

sent case. Besides, according to sec io cognizance 

Criminal Procedure the Magistrate Id not take ^ Ranbir 

»s ssr .jls - 

regSd to rf.»« of "bigamy before th. M»"»« 
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when the Munsiff Magistrate could not take cog¬ 
nizance of the offence of bigamy, his action in binding down cer¬ 
tain witnesses for appearance in connection with that offence 
was clearly without jurisdiction The recommendation made by 
the learned Sessions Judge is therefore accepted and the order 
of the Munsiff Magistrate dated 20th Bhadon 1996 by which 
secumy was demanded from the applicants is set aside. 

The Munsiff Magistrate Ranbirsinghpura has betrayed 

lamentable ignorance of law and procedure and a warning 

shall be conveyed to him by the Registrar of this court, to be 
careful in future. 


42 P L R J & K 234 

HIGH COURT OF JUDICATURE, JA MMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K B , ChieJ Justice , 

and Mr Justice J. N. Wazir. 

SUBQAT ULLAH versus STATE 

ABDUL RAZAK 

MIKALAM 


Criminal 1st Appeal No. 79 of i996. 

Srinagar, i;th Katik 1996. 

Criminal trial—Accused named as one o) the accomplices 
by a co-accused. 

Held , that in the absence of any satisfactory corroborative 
evidence an accused person cannot be convicted merely on 
the statement of a co accused. 

Appeal against the order of Sub-Judge Magistrate, Bara- 
mulla, dated 2^th Bhadon 996. 

Nemo for the appellants. 

Public Prosecutor for Government Advocate. 

Judgm E\ T. 

The accused persons have been convicted by the Sub- 

Judge Magistrate Baramulla invested with section 30 powers 

under section 4:7 of the Ranbir Penal Code and sentenced 
as follows :— 


Subqat Ullah to five years rigorous imprisonment and a 
fine of Rs. 50. 

Abdul Razak to three years rigorous imprisonment and a 
fine of R s 10, and 

Mir Alam to three months rigorous imprisonment and a 
line of Rs. 10 

This is a joint appeal filed by the accused persons from 
the Jail against their convictions and sentences. 

Dr. Umar Hyat Malik came as a visitor to Kashmir and 
stayed for some time at Tanmarg. He lived in a tent. On the 
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night between 10th and 11th August 193 J two boxes and one 
hand-bag were stolen from the tent. Dr. Umar Hyat noticed 
the theft, in the morning and r< ported the matter at once to 
the Police. The empty boxes and some of their contents were 
found at some distance from the tent but the other artic es 
which were in the boxes and the hand-bag were found missing. 
During the police investigation some of the stolen articles were 
recovered from the house of Subqat Ullah accused on 1st 
Bhadon »996. There is satisfactory evidence in regard to this 
recovery on the file The articles from the house of Subqat- 
Ullah were identified to be part of the stolen property and 
Subqat Ullah did not claim them as his own. Then on 4th 
Bhadon ,946 some of the stolen property was recovered from 
the possession of Mir Alam accused. This property was found 
in an earthen pot buried in a maize-field. Mir Alam accused 
admitted his guilt in the trial cour. and named the-other two 
accused as his accomplices in the commission of the otience. 
He also admitted that the property which was recovered at his 
instance from the earthen pot was the stolen property w ic 
had come to his share. 

We have carefully examined the record. From the evi¬ 
dence on the record the offence has been fully establis e 
against Subqat Ullah accused and Mir Alam accused and t ey 
have been rightly convicted. 

The case of the third accused Abdul Razak seems to us 
rather doubtful No part of the stolen property was recovered 
from his possession. It is true that Abdul Razak was a so 
named as one of the accomplices by Mir Alam accused but in 
the absence of any satisfactory corroborative evidence we o 
not think that it will be safe to convict this occused merely on 
the statement of Mir Alam accused. Some of the sto en pro¬ 
perty was recovered from a Mosque in village Hari a an an 
it is said by some of the prosecution witnesses that this re¬ 
covery was made at the instance of all the t ree ac ’ . 

persons We are not fully convinced by the evidence in regard 
to this recovery and we do not think that that evidence «s o 

sufficient corroborative value to Justify the conviction of the 

accused Abdul Razak. As we have remarked above the ca e 
against this accused Abdul Razak seems to us to 

doubt. We therefore accept the appeal filed by Abdul Razak 
and setting aside his conviction acquit him. He shall l be re¬ 
leased at once if not undergoing sentence in any other case 
and the fine if paid shall be refunded to him. 
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As regards the sentences of Subqat Ullah and Mir Alam 
we think that the sentence of Subqat Ullah is rather excessive. 
He has a previous conviction but we think that a substantive 
sentence of three years will be sufficient in the present case. 
We therefore reduce the substantive sentence of Subqat Ullah 
to three years rigorous imprisonment and a fine of Rs. 10. 
(Rupees ten). In default of payment of fine the period of 
further rigorous imprisonment shall be one month. The sen¬ 
tence of Mir Alam is rather mild and calls for no interference. 
The appeal of Mir Alam is dismissed while that of Subqat- 
Ullah accused is accepted to the extent indicated above. A 
copy of this order shall be immediately sent to the Superinten¬ 
dent Jail Srinagar. 

42 P L R, J & K., 236 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Bejvre Mr. Justice Abdul Qayooin , K. B ., Cluel Justice 

AHAD SHAH versus STATE. 

Criminal Revision No. 210 of 1^96. 

Srinagar, 9th Katik 1996. 

Police Register No 10. 

The District Magistrate ordered the name of a person to 
be removed from register No. 10 and stated further that there 
was at present no sufficient material to justify his being kept 
under police surveillance though a watch might be kept on him. 

Held , that in these circumstances the person could not be 
kept under police surveillance and the question of the necessary 

interference by the police did not arise. 

Revision against the order of the District Magistrate, 

Srinagar, dated 17th Hat 1996. 

Mr. Asad Ullah. 

Public Prosecutor for Government Advocate. 

Judgment. 

By the order of the District Superintendent of Police 
Srinagar dated 19th Jeth 1996, the applicant’s name was 
entered in register No. 10. The applicant filed an appeal 
against that order before the District Magistrate Kashmir. 
The learned Magistrate accepted the appeal and ordered that 
the applicant’s name be removed from the Register. The 
District Magistrate added the following remark in his order: — 
“The Police will, however, keep a watch and if they find 
some material facts against him they can take action later on”. 

Against this remark of the learned District Magistrate the 
present revision application has neen filed by the applicant. 

The present application appears to have been made under 



237 


Vol XLll— 1940. ] Jammu ano Kashmir. 


some misapprehension. The applicant’s learned counsel 
submitted that although the applicant’s appeal was accepted 
by the learned District Magistrate and the applicant’s name 
was ordered to be removed from Register No. 10, the applicant 
shall, by virtue of the remark referred to above, still be under 
the surveillance of the Police and as such might be subjected 
to unnecessary interference and harassment. I think that some 
misunderstanding has been caused to the counsel by the 
vernacular translation of the District Magistrate’s order. 
The learned District Magistrate concluded his order with the 

following sentence:— 

‘At present there is not sufficient material to keep him 
under Police surveillance.” 

In the face of this clear finding of the District Magistrate 
the accused could not be kept under the Police surveillance 
and the question of any unnecessary interference on the part 
of the Police does not arise. The revision application is 
dismissed A copy of this order shall be sent to the District 

Magistrate Srinagar. 


42 P. L R, J & K. 237 w , 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom , K.B ., ChieJ Justice , 

and Mr. Justice J. N. Wazir. 

CHUNI LAE versus WAZIR ASU RAM. 

Civil Second Appeal No. 93 of 1996. 

Jammu, 26th Maghar 1996/11th December 1939. 
Execution of decree—Legal representative oj the deceased 
decree-holder — Succession Certificate Act , section 4 (/) (b). 

Held , that where a decree-holder dies during the pendency 
of his application for execution, his legal representatives can 
be substituted in the application and allowed to continue it and 

that no fresh application is necessary. 

When the court is proceeding originally upon the applica- 
tion of the creditor himself who obtained the decree and during 
the pendency of that application the creditor dies and his 
legal representative applies to be brought, on the record it is 
not necessary for the legal representative to obtain a succession 

certificate. _. . T , _ , . , 

Appeal against the order of District Judge, Jammu, dated 

30th Chet 1995. 

Mr. Ladha Singh. 

Mr. Mela Ram 
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Judgment. 

This is the judgment-debtor’s appeal arising out of execu¬ 
tion proceedings. The facts which gave rise to this second 
appeal briefly are that Wazir Vidya Ram obtained a decree 
against Chuni Lai judgment-debtor in the year «982. The 
last application for execution of that decree was made by 
Wazir Vidya Ram decree-holder in 1994 and he died during 
its pendency. His brother Wazir Asu Ram made an applica¬ 
tion for substitution of his name. The executing court of City 
Judge Jammu dismissed that application. Wazir Asu Ram 
appealed against that order. His appeal was accepted by I he 
learned District Judge and the order of the executing court 
was set aside. The judgment-debtor has come up in further 
appeal to this court. 

The sole question for determination in this case is whether 
the legal representative of the deceased decree-holder who died 
during the pendency of the execution application filed by him, 
can be substituted in his place and allowed to continue it. The 
learned counsel for the appellant argued that in the application 
made by Wazir Asu Ram the prayer made by him was to sub¬ 
stitute his name in place of Wazir Vidya Ram the decree- 
holder, and that there was no prayer on his part to continue the 
execution proceedings. He urged that Wazir Asu Ram could 
not make substitution application but he ought to have made a 
fresh execution application even though his predecessor s 
application was pending It was further urged that it was 
necessary for Wazir Asu Ram to obtain a succession certificate 
before he could apply for fresh execution. In support of his 
contention reliance was placed on 1927 Allahabad 165. This 
ruling supports the contention of appellants’s counsel but in 
1932 Madras page 73 which is a later Full Bench ruling it ha-6 
been definitely held that when a decree-holder dies during the 
pendency of his application for execution, his legal representa¬ 
tives can be substituted in the application and allowed to con¬ 
tinue it. The Patna High Court in 1935 Patna 171 has laid 
down the same proposition. In 40 P . L. R. J. & K. 60 the 
same view was taken by this court and it is laid down that 
when a decree-holder dies pending execution proceedings his 
legal representative can get his name substituted and continue 
the execution. No fresh application is necessary. Although 
the respondent has not made a specific prayer that he be allow- 
to continue the execution proceedings yet his filing of the sub¬ 
stitution application at the time when the execution application 
was already pending implied that he wanted to continue the 
execution proceedings started by his predecessor. 
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It was not necessary, in our opinion, to obtain a succes¬ 
sion certificate in the present case. The Succession Certificate 
Act section 4 sub-section (1) clause (b) to which our attention 
was drawn by the learned counsel runs as under “ No court 
shall proceed upon an application of a person claiming to be so 
entitled, to execute against such a debtor a decree or order tor 
the payment of his debt”. In the present case the court was 
not proceeding upon the application of the person claiming to 
be entitled to the debts of the deceased person but was pro¬ 
ceeding originally upon the application of k the creditor himselt 
who had obtained the decree, and it was during the pendency 
of that application that the creditor died and his legal repre¬ 
sentative applied to be brought on the record. The above 
section of the Succession Certificate Act has no applicability 
to the present case and is therefore no bar to the court proceed¬ 
ing with the execution. The appeal of the judgment-debtor 
fails and is accordingly dismissed with costs. 


42 P. L. R . J & K, 239. , rTR/If „ 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom, K. B., Chief Justice , 

and Mr. Justice K.L Kichlu . 

SINGH S\BHA, MIRPUR versus MUNSH1 RAM 

Civil 1st Appeal No. 71 of 1996. 

6th Mavhar 1996. 

Civil Procedure Code , Order , 40 R. 1—Appointment of a 

CC W CY 

Before passing ail order under Order 40, Rule 1 of the 
Code of Civil Procedure, the lower court should record a 
clear* finding in regard to the fact whether the property is in 
danger of being wasted and the court is satisfied that it will 
be just and convenient to appoint a Receiver of that property. 
Appeal against the order of Senior Sub judge, Jammu, 

dated 3 I st Jeth 1996. 

Mr. Dina Nath. 

Mr. Chain an Lai. 

Judgment. 

In connection with a suit for the possession of. certain pro¬ 
perties pending in the court of the Senior Subordinate Judge 
Jammu an order for the appointment of a Receiver has been 
passed by the Sub Judge at the instance of the plaintiff. This 
is an appeal filed by the defendant against that order 

It is submitted by the appellant s counsel that the order 
is irregular as it is based on certain vague assertions and 
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allegations made by the plaintiff and not on any definite find¬ 
ing recorded by the Sub Judge in regard to those allegations. 
We have heard the respondent’s counsel on this point and also 
examined the order passed by the learned Sub Judge. Before 
passing an order under Order 40 Rule 1 of the Code of Civil 
Procedure the lower court ought to have .recorded a clear 
finding in regard to the fact that the property in the hands of 
the defendants was in danger of being wasted and the court 
was satisfied that it would be just and convenient to appoint 
a Receiver of thar property. In the order passed by the Sub- 
Judge it is nowhere stated that the court had satisfied itself 
that the allegations made by the plaintiff were substantial and 
that there was danger of the property being wasted if a Re¬ 
ceiver was not appointed. On the other hand the Lower Court 
appears to have based its order merely on the plaintiff s alleg¬ 
ations without taking any action to satisfy itself that those 
allegations were well founded As the procedure adopted by 
the learned Sub Judge is not correct we accept this appea and 
setting aside the order direct that the Senior Subordinate Judge 
shall re-hear the plaintiff’s applications for the appointment of 
a Receiver and pass fresh orders according to law. No order 

as to costs in this Court. 

42 P. L R.. J. & K. 240. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B. } Chief Justice. 

AMARNATH and another versus STATE. 

Criminal 2nd Appeals Nos. 6 and 7 of 19%. 

Jammu, 29th Maghar 1996. 

Evidence Regulation—Section 30. 

Confession made by one accused is admissible in evidence 
against co-accused under section 30 of the Evidence Regula- 

^ • 

Appeals against the order of Sessions Judge, Jammu, dated 

27 th Assuj 1996. 

Nemo for the appellants. 

Government Advocate. 

Judgment. 

The accused persons Amarnath Zargar and Amar Nath 
Brahman have been convicted by the trial Magistrate under 
section 379 of the Ranbir Penal Code and sentenced to one 
years rigorous imprisonment. They first appealed to the 
Sessions Court Jammu but their appeals were dismissed. They 
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have now filed two separate appeals in this court from the jail. 
As the facts of t.he case are the same this ludgment 

govern the decision of both the appeals. . . f 

The accused Amarnath Brahman was the Pujan ot a 
temple situated in village Chhabanun. There is another 
temple in village Phare which is at a distance of about a mile 
from Chhabanun. It is clear from the record that both the 
accused persons entered into a conspiracy to take out gold out 
of the Gagars, Kalas and Chakli of these temples. At various 
times in Magh and Phagan 19^5 Amarnath Brahman removed 
Gagars and other articles from these temples and the other 
accused whoisa goldsmith by profession, took out the go rom 
these articles and sold that gold in the town of Jammu on various 
dates. On 20th Chet 19 5 a report in regard to the occurrence 
was given to the police by Badri Nath lambardar and the 

investigation started During the search made by e P° 1 
some pieces of a broken Kalas were found from t e root 
occupied by AmarNath Zargar and after that some Gagars and 
one Chakli were recovered buried in a garden at the instance 
of both the accused persons. On 24th Chet 1995 Amarnath 
Brahman confessed his guilt before a Magistrate and narrated 
the whole story as to how the accused persons entered into a 
conspiracy and how the Gagars and other articles were remove 

from the temples and how the gold of these articles was taken 
out by the other accused and sold in the town of Jammm He also 
described that the sale proceeds of the gold were divided bet¬ 
ween the two accused. Amarnath Brahman stuck to his con¬ 
fession even in the trial court. The confession made by Amar 
Nath Brahman is admissible in evidence against the other 
accused under section ’0 < f the Evidence Regulation and that 

confession has been fully corroborated by other ,nde P e " d ®"* 
evidence. In the first place there is the evidence regarding the 
recovery of the various articles from the possession of Amar 
Nath Zargar and from the garden at the instance of'the: accus¬ 
ed persons. Then there is the independent evidence R oshan 
Lai Saraf and Kasturi Lai Saraf. Roshan Lai Saraf stated 
that on 25th Maeh P 95 the accused Amarnath Zargar sold to 
him gold of the value of Rs. 78-10-0 and that in regard to this 

transaction the signature of Amarnath Z ^ r g^ r ex,s ; ed ° 
Roshan Lai Saraf’s account book. Then according to Kasturi 

Lai the accused Amarnath Zargar sold to him gold worth, Rs. 

32 on 21st Phagan 1595. Both the accused P. er X nffG nce the 
rightly convicted and in view of the nature of the offence the 
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punishment awarded is not excessive. Both the appeals are 
dismissed. The appellants shall be informed of this order 
in jail. 


42 P L R J & K, 242 

PIIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B., Chief Justice, 

and Mr . Justice J . N. Wazir. 

SAHIB DIN versus STATE. 

Criminal 1st Appeal No. 1 of 1996. 

Jammu, 10th Magliar 1996. 

First information repot t—Not a substantive piece of 
evidence. 

First information report is not a substantive piece of evi¬ 
dence. It is never per se the statement of the case for the 
prosecution and the absence of mention of any accused persons 
name in the first information report is not by itself a sufficient 
proof of his innocence. 

Appeal against the order of Additional Sessions Judge, 

Mirpur, dated 27th Assuj 19^6. 

Mr. Dhanpat Rat, amicus curiae, for the appellant. 

Government advocate. 

Judgment. 

The accused, Sahib Din, has been convicted by the 
Additional Sessions Judge, Mirpur, and sentenced to death sub¬ 
ject to confirmation by His Highness the Maharaja Bahadur. 
This is an appeal against the conviction and the sentence. 
Mr. Dhanpat Rai was appointed amicus curiae to represent 
the accused but we also sent for the accused from the jail and 
heard all that he had to say in regard to this appeal. 

The accused is a nephew of Gulla, an old man of about 
70 years of age while Mst. Hasham Bibi was the daughter of 
Gulla. The prosecution story is that Mst. Hasham Bibi wrs 
first betrothed to the accused and on account of that betro¬ 
thal the accused lived in Gulla’s house for a couple of years 
and worked for him. But subsequently Gulla backed out of 
the previous arrangement and married his daughter Hasham 
Bibi to cne Jamala. This was resented by the accused. A 
Panchayat was arranged and they made Gulla to give a buffalo 
and a calf to the accused in lieu of the services he had rendered 
to Gulla. So a buffalo and a calf was given to the accused but 
the accused was not satisfied. In Phagan 1990 *. e. about a 
month before the occurrence the accused with his brother 
Sidiq and Sidiq’s family again came to Gulla’s house and lived 
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there. Mst. Hasham Bibi was still living in Gulla’s house 
but in Chet 1990 her husband Jamala had demanded Gulla 
to send Hasham Bibi to his house. The accused did not like 
Mst. Hasham Bibi to be sent to the house of her husband 
Jamala. It is alleged that on the night between 11th and 12th 
Chet 90 when Gulla, hisson Fateh Mohd aged about 16 years 
and Mst. Hasham Bibi were sleeping in the house the accused 
armed himself with lathi and with that lathi first attacked 
Gulla, then Gulla’s son Fateh Mohd and last of all Mst. 
Hasham Bibi. It appears that the object of the accused in 
first attacking Gulla and his son was to prevent them from 
going to the help of Mst. Hasham Bibi who was the main 
objective of the accused. Gulla received 15 injuries of which 
one was of a grievous nature while the boy Fateh Mohd got 
some simple injuries. After injuring Gulla and Fateh Mohd 
the accused turned to Mst. Hasham Bibi and mercilessly 
started beating her with the lathi. Mst. Hasham Bibi received 
no less than 24 injuries on her body and died soon after as 
a result of those injuries. A small boy Jolli, nephew of the 
accused, who was present in the house was sent by Gulla to 
inform a neighbour Sahibu and Sahibu in return went to inform 
the local lambardar Sarban. Sarban, Sahibu and one Lachman 
went to Gulla’s house and there they were informed by Gulla 
of the occurrence, Gulla definitely stated to all these persons 
that the death of Mst. Hasham Bibi was caused by the 
accused Sahib Bin. The police Head Constable Baldev Singh 
happened to be present about 4 miles form the scene of the 
occurrence and Sarban lambardar sent a written report of the 
occurrence to the Head Constable. The Head Constable then 
proceeded to the spot and also sent a report to the Police 
station Rajouri which is at a distance of 25 miles from the 
scene of the occurrence. Head Constable Baldev Smgh 
reached the spot in the afternoon of 12th Chet 1990. The 
accused had disappeared and remained absconding for about 
five years. He was subsequently arrested in Magyar 1995 
and was sent up for trial. The post mortem examination 
of Mst. Hasham Bibi’s body was performed on 14th Chet 19,0 
and during that examination 24 injuries over various parts of 
the body were found and also six teeth were found broken. 
The medical officer who conducted the post mortem exami¬ 
nation could not state the definite cause of the death of the 
deceased but he thought that the death was probably due 
either to shock caused by multiple injuries or extensive 
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heamorrhage due to injury on the left leg. The accused 
pleaded alibi. 

We have heard the learned counsel for the parties and 
examined the record. Gulla and Fateh Mohd are the eye¬ 
witnesses of the occurrence and they give a clear account of 
the whole occurrence from the beginning to the end. They 
state how the accused suddenly appeared armed with a lathi 
and how he first gave beating to Gulla and Fateh Mohd and 
afterwards started beating Mst. Hasham Bibi. No reason has 
been shown as to why Gulla and Fateh Mohd should falsely 
implicate a relation of theirs if the offence had been committed 
by somebody else Then Sahibu, Sarban lambardar and 
Lachman reached the spot soon after the occurrence and they 
were definitely informed by Gulla that the offence had been 
committed by the accused Sahib Din. There was no time for 
anybody to concoct a false story against the accused. Then 
there is the conduct of the accused himself According to the 
prosecution witnesses Gulla, Fateh Mohd and Sarban lambar¬ 
dar, the accused was present in the house of Gulla on the 
night in question but immediately after the occurrence he 
suddenly disappeared and remained in hiding for about five 
years. The accused has not been able to satisfactorily explain 
his sudden disappearance from the village for such a long 

time. 

It is urged by the appellant’s counsel that Mst. Hasham 
Bibi might have been killed by her husband Jamala but this 
is merely a conjecture of the learned counsel and there is 

nothing on the file to support any such plea. 

It was further submitted by the appellant’s learned coun¬ 
sel that in the first information report given by Sarban lambar¬ 
dar to Head Constable Baldev Singh, only the incident was 
mentioned, but the name of the accused was not specifically 
mentioned, and that this omission to mention the name of 
the accused in the first information report makes the case 
doubtful against the accused. This contention is not tenable. 
Sarban was not an eye-witness of the occurrence and he based 
his report upon third hand information. So the omission of 
Sarban to mention the name of the accused in his report to 
the police cannot be regarded as an adequate ground for dis¬ 
trusting eye-witnesses account of the occurrence. Besides 
the first information report is not a substantive piece of evi¬ 
dence. It is never per se the statement of the case for the 
prosecution and the absence of any accused’s name in the 
first information report is not by itself a sufficient proof of his 
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This was the view taken in 1932 Oudh 909 and 

innocence. This was tne t the submission made 

1926 Lahore 369. So we do not a ^ cept " evidence on 

by the learned counsel h P t est^doubt that the death of 

Sr^BiSSuplaiasag™.. of .he i„i«ire» in- 

flicted on her by the accused Sahib Uim has been commit- 

The qu «.ion "»»- h \V.\: r h efuSfe“L h ”=d .he medic, 
ed by the accused^ We ha was inflicted on 

evidence and we do not find 1that any inj Y ^ ^ thg 

the head of the deceased. The injuries % The absence 

other parts of the body an Y accused perhaps 

of an injury on the head th ^ M st Hasham Bibi. 

did not intend to cause he deat f OU n d on the body it is 

Fr ° m hl thaT he accused might have intended simply to give 
a severe beating to Mst. to have known 

th at he was likely to caus J dering the poin t we do not 

think that this is a casein which ‘Z* rSw? Penal Code, 
the accused under section 304 of the Ranb.r Hen 

through the Superintendent, of Jail,Jammu. 

HlCH COURT OF^UmCATUREJAMMU & KASHMIR. 

AMul Qayoom, K. B ChUf Justice. 
LACHHU versus |TAi|. 

CrimmSSecond Appeal No 166 of 1996. 

Criminal Reference No. 1 of 1996. 

Jammu, 8th Maghar 1996. 

Transfer of Criminal cases—Duty of na 

application for transfer pending. decid ing the case 

Held, that the action o th : trial filed by the 
without awaiting orders n t o grave objection : 

aCCU ^X!hSft"X the duty of the trialto submit 

- «“ ““'" r ap!> " oa,io "' 
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Appeal against the order of Sessions Judge, Jammu, dated 
19th Bhadoti 1996. 

Reference made by the Additional District Magistrate, 
Jammu, dated 24th Assuj 1996. 

Mr. Anant Ram Gupta. 

Government Advocate. 

Judgment. 

A case under section 477 of the Ranbir Penal Code was 
pending in the court of the Sub Divisional Magistrate Udham- 
pur. On 6th Sawan 199) an application for the transfer of the 
case to some other court was made by the accused to the Addi¬ 
tional District Magistrate, Jammu. The Additional District 
Magistrate called for a report in regard to the points mentioned 
in the application from the Sub Divisional Magistrate Udham- 
pur. The order of the Additional Magistrate was received in the 
Sub Divisional Magistrate’s court on 14th Sawan 1996 but 
instead of submitting a report to the Additional District 
Magistrate the Sub Divisional Magistrate decided the case on 
18th Sawan 1996. The accused was convicted under section 
477 of the Ranbir Penal Code and sentenced to one year’s 
rigorous imprisonment and a fine of Rs. 100. The learned 
Additional District Magistrate has now made this reference 
with the remark that the order of the Sub Divisional Magistrate 
is irregular and has resulted in failure of^justice and should 
be set aside. The accused has also filed a second appeal in 
this court against his conviction and sentence. This judgment 
will govern the decision of the reference as well as of the 

appeal. . 

I have heard the learned counsel for the parties and 

examined the record. The action of the Sub Divisional 
Magistrate in deciding the case without awaiting orders cf the 
transfer application filed by the accused is cloarly irregular 
and open to grave objection. When the Additional District 
Magistrate’s order calling for a report had actually reached the 
Sub Divisional Magistrate’s court on 14th Sawan 199G the 
Sub Divisional Magistrate should not have disposed of the 
case on 18 th Sawan 1996 without orders being passed on the 
transfer application. It was the duty of the Sub Divisional 
Magistrate to submit a report to the Additional District 
Magistrate at once and to have kept the disposal of the case in 
abeyance until final orders were passed on the transfer applica¬ 
tion. But in this case although the order of the Additional 
District Magistrate calling for a report in regard to the transfer 
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application was received in the Sub-Divisional Magistrate s 
court on 14th Sawan 1996 the Sub-Divisional Magistrate decid¬ 
ed the case on 18th Sawan and after deciding the case reported 
to the Additional District Magistrate Jammu on 20th Sawan 
1996 that the case had been disposed of. The explanation of 
the Sub-Divisional Magistrate in regard to this irregularity 
shall be called for by the Registrar of the High Court and the 
same shall be put up for further orders. 

As the procedure adopted by the Sub Divisional Magis¬ 
trate in this case is clearly irregular and has obviously resulted 
in failure of justice I set aside the order of conviction recorded 
by the lower courts and direct that a retrial of the case shall 
take place. 

The Additional District Magistrate shall now dispose of 
the transfer application filed in his court and after disposing of 
that application send the case for retrial. 

The accused shall be treated as an under trial prisoner. 


42 P L R 1 & K 247 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom , K. B., Chief Justice , 

and Mr. Justice K. L, Kichlu. 

Mst. JAN I versus STATE 

Criminal 1st Appeal No. 82 of 1996. 

Jammu, 2nd Maghar 1996. 

Ranbir Penal Code , Section 304 Part l and Part II 
Criminal Procedure Code—Section 164—Confession—Test of 
voluntary statement. 

When the accused deliberately put her two small child¬ 
ren in water and kept them there for a considerable time it 
will be presumed that the accused had acted with the inten¬ 
tion of causing death or of causing such bodily injury as was 
likely to cause death. The offence will fall under section 304 

Part l of the Ranbir Penal Code. 

All that the Magistrate is required to ascertain is that the 
statement which is being made to him under section 164 of 
the Code of Criminal Procedure is made absolutely voluntarily. 
No specific number of questions is prescribed by the law and 
it was therefore futile to contend that only three questions had 
been put to the accused by the Magistrate. 

Appeal against the order of Sessions Judge, Kashmir, 

dated 27th Assuj 1996. 

Mr. A. N. Kak. 

Public Prosecutor for Goverment Advocate. 
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Judgment. 

The accused, Mst. Jani, was charged under section 302 
of the Ranbir Penal Code but has been convicted by the 
learned Sessions Judge Srinagar under section 304 part II for 
causing the death of her two children and sentenced to seven 
years rigorous imprisonment for each count. The sentences 
are to run concurrently. This is an appeal against the con 
viction and the sentence. 

This is a very unfortunate casein which a mother has 
been charged for causing the death of two of her own minor 
children. Qadir But, Khaliq But, Umar But and Razak but 
are brothers and live in the same house. The accused Mst. 
Jani is the wife of Qadir But while Mst. Taja Bibi is the wife 
of Khaliq But. Mst. Jani had three daughters—Fati about 7 
years, Fazi about 5 years and Khati about 2 years. Of these 
Fati is alive while the other two are dead. The prosecution 
story is that on the evening of 14th Poh 1495 Mst. Taja Bibi 
teased Mst Jam’s girls and upon that there was a quarrel 
between Mst. Taja Bibi and Mst. Jam. It is alleged that the 
accused Mst. Jani got into a frightful temper as a result ot the 
quarrel with Mst. Taja Bibi and that immediately after the 
quarrel she went with all her three daughters to Naha Dudh 
Ganga and there she threw two of her daughters into he 
water and thus caused their death. It is stated that the 
accused herself went into the water but it was not deep 
enough for her While the accused was busy in putting the two 
children in,o the w»ter the eldest da» B ht«, Mst. Fan managed 
to run away and she went and informed her aun b 

of the fate of her two younger sisters. Upon that Mst. Jan 
P.W. 13 and her son Nabir Sheikh P.W. 5 immediately went 
to Qadir But’s house and enquired about Mst. Jani and her 
two children. Mst. Jani was not in the house at the time and 
upon hearing Mst. Janti’s story P W. 3 Khaliq But, P.W 7 
Uma But, P.W. 5 Nabir Sheikh proceeded towards the 
nalla. In the way these persons met Mst. Jam. Mst Jam 

clothes were wet at that time and on being enquired about 
her two children she told these persons that the two girls were 

lying dead in the water. The three persons then went to the 

nalla and there Nabir Sheikh took out of the water the bodies 
of the two girls Fazi and Khati It appears that the members 
of the family wanted to hush up the matter and so the bodies 
of the unfortunate girls were secretly buried the same night by 
Qadir But and his brothers. An attempt was made to give out 
that the girls had died of measles. On loth Poh 1995 one 
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Sultan Dar who lives in the same locality sent a report to the 

i»h gfrr&rsz -5 

^ °r«a 

ed made a confessional statement before a l M ‘ 21 * 

Pnh 1 qqs and in that statement she admitted causing i 
defth' ofh" two children in the water Subsequently the 
confession was retracted and the accused pleaded that the gir 

had ^ ^i s° submitted by The "appellant's learned counsel that 

Sinshould-r" 

« “S accused ft .he Magis.ra.e and 
that some more questions ought to have been put by the 
Magistrate to ascertain that the statement was ^8, . 

s= - s- 

^ T had thoroughly satisfied himself that the statement 
MaB ' T. hWhe accused voluntardy without anybody's fear 

tTtrTssure Such being the case the statement has been r.gh - 
ly held to f be t ^SdtTd e by thf appellant’s learned counsel 

been corroborated by that the confession of 

this contention of th l corroborate d by independent evi- 

the accused has not Dee warranted bv the record. On 

dence in the present cas sufficient corro borative evidence 

the other hand we tnin nlace the confession 

exists in the present ^^edicaT eSence on the file. The 

Medical »?* of measles on the 

and' that"death' had ,So place a. a resui, of stoppage of res- 
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piration. Then there is the evidence of P.W. 3 Khaliq But, 
P.W. 5 Nabir Sheikh and P.W. 7 Uma But. All these wit¬ 
nesses are near relatives of the accused and they rushed to¬ 
wards the Nalla immediately. Mst. Janti gave them the in¬ 
formation which had been communicated to her by the girl 
Mst. Fati. These witnesses had no reason whatsoever to 
falsely implicate the accused and they definitely stated that 
when they were going towards the Nalla they saw the accused 
coming from that direction with her clothes wet and on being 
questioned by them the accused declared that the two girls 
were lying dead in the Nalla. The bodies of the two girls 
were then immediately recovered from the place indicated by 
the accused. Then there is the statement of the girl Mst. Fati. 
Much reliance cannot be placed on the statement of this girl 
of tender age as she went on changing her statement from 
time to time. In the beginning of her statement in the Com¬ 
mitting Magistrate’scourt the girl stated that her two sisters had 
been killed by her mother Mst. Jani but later on she changed 
that statement and stated that the girls had died of measles. 
The girl’s desire to save her mother is quite natural. But 
even if the girl’s statement is disregarded altogether there re¬ 
mains sufficient corroborative evidence to fix the guilt on the 
accused 

It was also submitted by the appellant’s learned counsel 
that as the prosecution witnesses stated at the start of the 
police investigation that the girls had died of measles, the 
later version given by them that the children had been killed by 
the accused should not be accepted as correct. This contention 
is also not tenable. The prosecution witnesses who are 
members of Qadir But’s family are all related to the accused 
and there is nothing strange if they attempted to save the 
accused so long as the bodies were still buried under the 
ground. But as soon as the bodies were disinterred the wit¬ 
nesses found themselves compelled to disclose the truth. In 
any case there is nothing strange if some of the witnesses who 
are related to the accused made an attempt at the preliminary 
stage of the case to hush up the matter and to save the accused. 
The version subsequently given by these witnesses in the 
courts is fully consistent with the medical testimony on the 
file and has been rightly relied upon by the learned Sessions 
Judge. 

We have carefully examined the record and we are fully 
satisfied that the death of the two unfortunate girls was caused 
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by their own mother, the present accused. It appears th t 
after the quarrel with her sister-in-law, Mst Taja B.b., the 
accused suddenly got into a temper and h« 

who had been the cause of her quarrel with Mst. Taja Bib, 
The question as to what offence has actually been com 
mittedbythe accused has been carefully considered by us 
We do not think that the learned Sessions Judge was correct 

in convicting the accused under section 304 P arI1 “ ™ 
Ranbir Penal Code. When the accused deliberately put her 

two small children in the water and kept them there for . 

considerable time it will be presumed that l J e £ d h J 

acted with the intention of causing death or of causi g 
bodily injury as was likely to cause death So the oHence 

would, in our opinion, rightly fall under section 304 part 

the Ranbir Penal Code But as no appeal/ g h v !L Govern¬ 
or acquittal for a graver offence has been made Iay the> Govern 

ment Advocate nor any application made or he enhancement 

of sentence we do not think it necessary to alter the c °" v , 

ion at this stage. We have made the above remarks for the 

guidance of the Subordinate court. . . . • 

As regards the sentence we think that keeping i 

the circumstances of the case a sentence of four y -jL ti e 
imprisonment for each count will meet the ends of justice. 
We therefore sentence the accused to four years rigor 
prisonment for causing the death of Mst. Fazi and tQ four 

Ihf.enMnce. shall ran concurrently With thr. mod,he* .on 
in the sentence the appeal is dimissed. The appellant shall be 

informed of this order in jail. 

HIGH COURT Op 4 fuDIC a4uRE.?AMMU * «ASHMIR 

Before Mr. Justice Abdul Qayoom , K. C 

NURA MALIK versus b1A l^. 

Criminal Reference No. 5 of 199b. 

Jammu, 7th Maghar 1996. 

asrtiTTSr ss ^ 

be a bar to an appeal against an order by which a senten 
fine has not been passed by the trial Magistrat ■ dated 

Reference made by the Sessions Judge, Srinagar, flat 

30th Assuj 1996. 

Applicant in person. 

Government Advocate. 
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Judgment. 

A complaint under section 76 of the Bye-laws of the Town 
Area Committee Pahalgam was brought against one Nura 
Malik with the allegation that he constructed a servant quarter 
at Pahalgam without permission. By his order dated 2nd 
Bhadon 1996 the Tehsildar Magistrate Pahalgam ordered the 
removal of the construction within one month from the date of 
the order. On a revision application being filed by Nura Malik 
the Sessions Judge Kashmir has made this reference with the 
recommendation that the order of the Magistrate is ultra vires 
and should be set aside. 1 have heard the applicant and the 
Government Advocate. It appears that the present reference 
has been made by the learned Sessions Judge under some 
misapprehension. The case was tried summarily by the 
Tehsildar Magistrate and no sentence of fine was inflicted in 

the case. Section 414 of the Code of Criminal Procedure pro¬ 
vides that there shall be no appeal by a convicted person in 
a case tried summarily in which a sentence of fine not 
exceeding Rs. 2u0 is passed. In the present case no sentence 
of fine was passed by the trial Magistrate. Such being the case 
section 414 of the Code of Criminal Procedure will not be a 
bar to an appeal being filed in the Sessions Court. So when 
an appeal is competent it was not necessary for the learned 
Sessions Judge to make this reference to the High Court. He 
could treat the application filed in his court as an appeal and 
dispose it of according to law. The record shall be returned 
with a copy of this order. 


42 P. L. R , J & K., 252. ^ YTlv , IO 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Bejore Mr. Justice Abdul Qayooin , K. Chiej Justice. 
SHABAN CHANGAL versus STATE 'through 

TOWN AREA COM¬ 
MITTEE, SOPORE. 

Criminal Reference No. 6 of 1996. 

Jammu, 7th Maghar 1996. 

Criminal Procedure Code , Section 415 . 

Section 415 of the Code Criminal Procedure allowed an 
appeal in cases tried summarily against a sentence by which 
any two or more of the punishments are combined. 

Reference made by the Sessions Judge, Srinagar, date 


30th Assuj 1996. 

Nemo for the applicant. 
Government Advocate. 
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Judgment. 

The Town Area Committee Sopore filed a complaint 
against the applicant Shaban Changal with the allegation that 
he had constructed an Awan without proper permission. 1 he 
Munsift Magistrate Sopore convicted the accused under 
section 29 of the Town Area Regulation and sentenced him 

as follows :— 

(a) to a fine of Rs. 2. 

(b) to remove the Awan in question, and 

(c) to pay a further fine of 0-4-0 a day so long as the 

Awan was not removed. 0 

On a revision application being filed the learned Sessions 

Judge Kashmir has made this reference with the recommend¬ 
ation that the order as to the removal of Awan as also regard¬ 
ing the daily fine be set aside. 

Nobody is present on behalf of the applicant. 1 have 

heard, the learned Government Advocate and examined the 
record. It appears that this reference has also been made by 
the learned Sessions Judge under some misapprehension. The 
case was tried summarily by the trial Magistrate. Section 415 
of the Code of Criminal Procedure follows an appeal in cases 
tried summarily against a sentence by which any two or more 
of the punishments are combined. In the present case more 
than two punishments have been combined in the order of the 
trial Magistrate and as such an appeal was competent under 
section 41 i of the Code of Criminal Procedure against the 
order of the trial Magistrate. The learned Sessions Judge 
could therefore treat the revision application filed in his court 
as an appeal and dispose it of according to law. It was not 
necessary for the learned Sessions Judge to make this reference 
to this Court The record of the case shall be returned to the 
learned Sessions Judge with a copy of this order. 

42 P. L. R. J & K . 253 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom, K.B , ChteJ Justice, 

and Mr. Justice K.L. Kichlu. 

THAKUR DASS SINGH versus JAGDESH and 

OTHERS. 

Civil 1st Appeal No. 45 of 1995. 

Jammu, 8th Poh l996/23rd December 1939. 

Civil Procedure Code, Section 53-Effect on ancestral 
broberty—Hindu Law—Liability of a son for his father's debt. 
Held, that, section 53 of the Code of Civil Procedure 
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does not apply where a share of a brother of the father has 
come to the son and no decree has been passed against the 
father’s brother. 

Held , further, that under the Hindu Law a son has a 
liability for the debts of his father and can only resist that 
liability if he can show that such debts were incurred for im¬ 
moral purposes. 

Appeal against the order of Senior Subordinate Judge, 
Jammu, dated 23rd Phagan 1995. 

Messrs. A. R. Oswal and Harbans Bhagat . 

Messrs. Chaman Lai and Rup Lai. 

JUDGM ENT. 

A decree was obtained by Lai Chand father of the pre¬ 
sent respondent Nos. 1 and 2 in 1970 against Thakur Das 
Singh as legal representative of Hari Singh. In the execution 
of that decree a house alleged to belong to Hari Singh de¬ 
ceased was attached. Thakur Das Singh son of Hari Singh 
deceased filed an objection petition. He submitted that a 
portion of the house was acquired by him long after the death 
of his father and that the main portion of the attached pro¬ 
perty was ancestral. His contention was that Hari Singh and 
his brother Rallia Ram formed a joint Hindu family and the 
house, which has been attached, was their joint co-parcenary 
property. He further submitted that Hari Singh having pre¬ 
deceased his brother, Rallia Ram, the whole property devol¬ 
ved upon the latter and as such was not liable to attachment 
in the execution of a decree in respect of the personal liabili¬ 
ties of Hari Singh The executing court of Senior Subordinate 
Judge Jammu accepted the objection petition so far as the 
self-acquired property of Thakur Das Singh was concerned 
and ordered the release thereof. In regard to the remaining 
portion of the property, however, the application was dis¬ 
missed- The judgment-debtor has come in appeal to this 
court and the decree-holders also have filed cross-objections. 
This order will govern the disposal both of the appeal as also 
of the cross-objections. 

It has been urged by the learned counsel for the appellant 
that Thakur Das Singh being a member of a joint Hindu 
family cannot be treated as the legal representative of his 
deceased father, who also was a member of the joint family. 
He submits that upon the death of a member of a joint Hindu 
family the share of the surviving members in the property is 
enlarged and therefore cannot be attached in the execution of 
a decree against a deceased member Another point.on which 
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stress has been laid is that there was n° liability on the jo.nt 
family in respect of the amount of the bond which Hari Sinji 
had executed as a surety. The learned counsel finally sub¬ 
mitted that in any case pious obligation of a son to pay' oU 
the debts of his father is limited to the extent of his father s 

assets received by him and that the property which otherwise 

comes into his possession is not liable to be attached in the 
execution of a decree against his deceased father. 

So far as the last point is concerned we see a good deal 
of force in the contention of the learned counsel. There can 
be no manner of doubt that when a decree is passed against 
legal representative his liability is limited to the extent of the 

property of the deceased which has come to his hands. It is, 
therefore, necessary for the decree-holder to establish 
that the property sought to be attached was left by the an¬ 
cestors of the legal representative. Hari Singh and Rallia- 
Ram were admittedly own brothers and the house was jointly 
owned by them. The portion of the house which belonged 
to Hari Singh therefore can be said to have come to the hands 
of Thakur Das Singh and as such can be treated as assets ot 
the deceased in his hands. Undoubtedly it is a pious obligat¬ 
ion on a Hindu son to pay off the debts of his deceased father 
but that obligation does not go beyond the extent of the pro¬ 
perty which comes into his hands. The property over an 

above that which Thakur Das Singh received after the death 

of his uncle Rallia Ram cannot therefore be included in the 
assets of Hari Singh. The learned Judges of the Lahore High 
Court in Hari Sohan Lai versus Parasam Devi reported as 
A.I R. 7935 Lahore 650 have also held that “Section 53 ot 
the Code of Civil Procedure docs not apply where a share ot 

a brother of the father has come to the son and no decree has 

been passed against the father’s brother. Hence such share 
cannot be attached in the execution of the decree obtained 
against father”. We have therefore, no hesitation in "oldint, 
that the share of Rallia Ram in the house und <Tatt ach m ent > 
which is now in the possession of the judgment-debtor, 

liable to attachment and sale in this decree. - ., 

The contention of the learned counsel that the lomt fam y 

property of which Thakur Das Singh is the sole sunviv g 

member is not liable to attachment and sa e in r ^ 
liability contracted by Hari Singh the decease . ^ 

the family is devoid of all force. Their Lorf ’ 

Privy council in Masit Ullah versus Damodar 

as A I R 1926 P.C. 105 held that “son, grandson, great 
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grandson arc all liable for the debt of their ancestor to the 
extent of the assets received by them”. Under the Hindu 
Law a son has a liability for the debts of his father and can 
only resist liability if he can show that such debts were in¬ 
curred for immoral purposes ( A.I.R. 1935 Pat. 187). The 
learned Judges of the Lahore High Court in A.I.R. 1933 
Lahore 857 held that “sons are under a pious obligation to 
pay their fathers debts to the extent of the family property 
in their hands Hence sons' share can be attached and sold 
in the execution of decree obtained against them as legal re¬ 
presentatives of their father’*. The lower Court was under 
the circumstances right in holding that the ancestral property 
to the extent of the share of Hari Singh, was liable to attach¬ 
ment and sale in the execution of the decree. 

The contention of the learned counsel for the decree- 
holders that the property alleged by the judgment debtor to 
be his self-acquired property was acquired by him out of the 
assets of his deceased father cannot prevail. There is sufti- 
cient evidence on the record to show that the property was 
acquired by Thakur Das Singh long after the death of his 
father. There is nothing to show that at the time of his death 
Hari Singh was in affluent circumstances. On the other hand 
the evidence shows that for some years before his death he 
was not doing any business and owed a good deal of money 
to certain people. The court below was, therefore, correct in 
holding that the property which has been attached was the 
self-acquired property of Thakur Das Singh and was not liable 
to attachment in this decree. The cross-objections cannot, 
therefore, succeed. 

The result is that Rallia Ram's share in the house which 
is now in possession of Thakur Das Singh is not liable to 
attachment. The appeal is accepted to this extent and the 
cross-objections are dismissed. In the circumstances of the 
case however, we would leave the parties to bear their own 
costa in this court. 

42 P. L. R.. J. & K. 256. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMI R. 

Before Mr. Justice Abdul Qayoom , K. B , Chief Justice. 

STATE versus TARA CHAND 

STATE versus SARSA KHAN 

STATE versus KISHAN SINGH 

Criminal Revision Nos. 3, 4 and 5 of 1996. 

Jammu, 21st Poh 1996. 

Criminal Procedure Code, Sections 263, 264-Summary 
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. Roister—High Court Circular Orders 

SKATES Man'Ll «£***> see 

entries made in the reg necess ary particulars. 

carefully made and c ™ ta '" all " d ^ J P A dditiona 1 District 

Revision against the oruer V 

Magistrate, Srinagar, dated 24th Assuj 1996. 

Mr. Janak Lai for Tara Chand. 

Government Advocate. 

The accused Chaud^ ““/"he 

K”onai'Dta Jt"amounts rf" ■TtlS’ ^“ 

revision applications have now senten ce y This judgment 

Advocate for the enhance f n lp n the f three revision applications, 
will govern the decision of all 1 Tbe Government 

These cases were tried b the Additional 

Advocate submitted that *• ® e much too brief and 

District Magistrate in the Regist lars He , therefore, 

did not contain all the necessc y P cases. A retrial 

could not give full facts in ^egar examined 

of the cases is not -uggested at this stage Additional District 
the papers. The entries made by the the neC essary 

Magistrate are very insufficient.and 1 e to enhance the 

information. I do not prop^ ^ dditional District Magistrate 

sentences. The atten instructions contained in the 

shall, however, be drawn to t March 1937 and 47 

High Court Circulars Nos 5 of the '« th V a k them in 

dated 4th July 1934, and he shall “ always be 

view for the future. Adequate senten ence scrve no 

awarded by the Magistrate as lna .J^ a M istra te shall also 
useful purpose. The Additional District Mag^ ^ regarding 

be directed to keep in view the pro made - n the 

summary trials. He should, see . ^ .f^e^ry particulars. 
Register are carefully madeand^contain JP iBsed . 

With these remarks the revis\onjipp llc 

42 ,n'mriTnRF 2 UMMD & KASHMIR. 
HIGH COURT OF J u PJCATU > ^ {B ., chief Justice. 

G *" c, «i5 a » ;•»*•«• R - 

Jammu, 24th Poh 1996. 

Subordinate courts—Their duty. 


258 The Punjab Law Reporter, [Vol. XLII—1940. 


The lower courts should see that parties are not deprived 
of their legitimate right of producing evidence in regard to 
their cases. Presiding officers who ignore this elementary 
principle not only waste their own time but also waste the 
time of other courts. 

Revision against the order of Munsiff, Reasi, dated 19th 
Baisakh 1996. 

Parties in person. 

Judgment. 

The plaintiff’s suit for the recovery of Rs. 52 has been 
decreed by the Munsiff Reasi. Against this decree the present 
application for revision has been filed by the defendant 

The main point urged by the applicant is that the case 
was decided by the trial court in a great hurry and that he was 
not given sufficient opportunity to produce his evidence. It 
is further submited that costs were deposited in the court for 
the summoning of one Lachman as a witness but he did not 
appear and the applicant was given no further opportunity to 
produce that witness. It is further submitted that the appli¬ 
cant had some documentary evidence to produce in the case 
but no opportunity was given to him to produce that evi¬ 
dence. I have examined the record. I find that on 15th Chet 
1995 the defendant applicant applied to the court to summon 
one Lachhman as a Witness and costs for that witness were 
duly deposited. But this witness does not appear to have 
been served and was never examined by the court. It appears 
that the applicant was not given sufficient opportunity to pro¬ 
duce his evidence and so the decree passed by the trial court 
cannot be maintained. I therefore accept this revision appli¬ 
cation and setting aside the decree of the trial court direct 
that the case shall oe retried by the present Munsiff in accor¬ 
dance with the provisions of the Agriculturists Relief Regul¬ 
ation and fresh orders passed according to law. Costs in this 
court to abide the result. 

The lower courts should see that parties are not deprived 
of their legitimate right of producing evidence in regard to 
their cases. Presiding officers who ignore this elementary 
principle not only waste their own time but also waste the time 
of other courts. 
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42 P. L. R., J. & K., 2 59. M1R 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayootn, K.B , Chief Justice 
LAKHA versus KOTWAL BELI RAM. 

Civil Revision No. 128 of 1995 A.R.R- 
Jammu, 24th Poh 1996. 

Civil Procedure Code, Section 145-Surety—Notice to 

surety^ that> a notice should be issued to the surety before 

proceedings are taken against him. Without such a notice 
being given to him proceedings taken will be ultra vires. 

Held, further, that where the surety has substantially 
complied with his liabilities and has, though somewhat late 
produced the judgment-debtor, the extreme step of executing 

the decree against his property must not be taken. , , 

Revision against the order of Sub Judge, Bhadarwah, dat d 

19th Magh 1995. 

Mr. Amolak Rant . 

Mr. Lok Nath Sharma. 

Judgment. 

In the execution of a decree passed against Damodar an 
application was made by the decree-holder for the d et en t'° 

judgment-debtor in the executing court. The judgment-debtor 

was required to be present in the executing court on 21st 
Maghar 1995 but he did not appear on that date. Four da y s 
after that i.e. on 25th Maghar 1995 the surety filed an appli¬ 
cation in the executing court to the effect that the jugdment- 
debtor’s non-appearance in the court on 21st Maghar 1995 

was due to some confusion about the date and that the judg¬ 
ment-debtor would be present in the court on all other dates. 
It was requested that the absence of the 

21st Maghar 1995 be condoned. By his order dated 19th 
Magh 1995 the Subordinate Judge Bhadarwah absolved the 
iudgment-debtor from all responsibility and directed the exe¬ 
cution proceedings to be taken against the surety. Against 
this order the present application for revision has been filed by 

th<2 Thave heard the learned counsel for the parties and ex¬ 
amined" the record. 1 do not think that the action taken by 
th^ Subordinate Judge is justified. According to the proviso 
attached* to "section 145 of the Civil Procedure Code a .notice 
had to be issued to the surety before proceedings were taken 
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against him. But in this case no notice was issued to the 
surety. Besides, the Subordinate Judge was not justified in 
taking the extreme step of absolving the judgment-debtor alto¬ 
gether and directing execution proceedings to be taken against 
the surety if the non-appearance of the judgment-debtor on 
one single date was not deliberate. The surety has been re¬ 
presenting from the very beginning that the absence of the 
judgment-debtor on 21st Maghar 1995 was due to some mis¬ 
understanding and the surety actually produced the judgment- 
debtor in the court on subsequent dates. In the circumstances 
of the case the absence on 2 * st Maghar 1995 of the judgment- 
debtor might have been condoned. The same view was taken 
by this court in civil revision No. 233 of 1995—Nanak versus 
Manga decided on 4th Phagan 199d. The same view was 
taken by the Rangoon High Court in 1925 Rangoon 135. It 
was held in that case that attachment on the property of the 
judgment-debtor’s surety without previous notice to the surety 
calling upon him to show cause is ultra vires. It was further 
held by that court that where sureties have substantially com¬ 
plied with their liabilities and have, though somewhat late 
produced the judgment-debtor, the extreme step of executing 
the decree against their property must not be taken. 

In these circumstances, the order passed by the Subordi¬ 
nate Judge Bhadarwah cannot be maintained. I accept this 
application for revision and set aside the order by which pro¬ 
ceedings have been directed to be taken against the surety. 
The surety shall be given opportunity to produce the judg¬ 
ment-debtor in the executing court and after that further action 
will be taken in accordance with law. No order as to costs 
in this court. 


42 P. L. R., .1. & K., 260. 

HIGH COURT OF JUDICATURE,JAMMU & KASHMIR. 

Before Mr Justice Abdul Qayoom. K. B ., Chief Justice. 

FIRM WALYA INDRU versus BHUKHA 

Civil Revision No. I20of 1995. 

Jammu, 27th Poh 1995. 

Limitation Regulation (XXIV of 1977) —Articles 67, 108. 

When a decree is passed against two persons and there 
is nothing in the decree to show that the liability of one of 
the persons is only that of a surety and the decretal amount 
is paid by one of them, he can bring a claim for contribution 
against the other within three years from the date of the 
payment. . 

'Revision against the order of Munsiff, Samba, dated 29th 
Poh 1995. 
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Mr. Chamart Lai for the applicant. 

Non-applicant in person. 

Judgment. 

On i 9th Assuj 1995 the plaintiff instituted a suit against 
the defendant for the recovery of Rs. 134 on the basis of a 
Nawan dated 14th Sawan 1987. The plaintiff’s claim was 
that on 16th Baisakh 1983 he had paid a sum of Rs. 90 in 
payment of a decree passed against the defendant and that 
in return of that payment the defendant executed a Nawan in 
favour of the plaintiff on 14th Sawan 1987. It was further 

stated by the plaintiff that the payment which had been made 

bv him on 16th Baisakh 1983 was in the capacity of a surety. 
The defendant denied the plaintiff’s claim. The trial court 
dismissed the plaintiff’s suit as time barred. The plaintiff has 

now come in revision to this court- 

It is submitted by the applicant s counsel that as the 

payment which was made by the plaintiff on 16th Baisakh 

1983 was in the capacity of a surety the case shall be governed 

by Article 108 of the Limitation Regulation and not by Article 

67 as found by the trial court. I have examined the record. 

The decree which was passed on 16th Baisakh 1983 was 

passed both against the present plaintiff and the defendant and 

there is nothing in the decree to show that the liability of the 

present plaintiff was only that of a surety. So when the decree 

was passed against two persons and the decretal amount was 
paid by one of them tie could bring a claim for contribution 
against the other defendant within three years from the date 
of the payment. In the present case the payment is admitted 
to have been made on 16th Baisakh 1933 and the Nawan in 
regard to that amount was obtained on 14th Sawan 198/ t.e. 
after three years of the date of the payment. In these circum¬ 
stances the plaintiff’s suit has been rightly declared to be 
time-barred. The revision application is dismissed with costs. 


high court of?u P d\ cature 2< jaMmu& K * s £ m 1R • 

Before Mr. Justice Abdul Qayoom , K.B. 9 Chic] Just , 

and Mr. Justice K.L. Ktehlu. qinGH 

Ch. PRITH1 SINGH T«. SANDHU^^ 

Civil Revision No. 151 of 1996. 

Jammu, 26th Poh 1996. . • : t 

p, e-emptiott—Right o) pre-empttonretUt respect 1 

Hindu minor ,on canno, pre-empt a »>« •* 


joint Hindu family property by his father. 
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Revision against the order of District Judge, Jammu, 
dated 2nd Sawan 1996. 

Mr. Ghulam Ghous . 

Mr. Chaman Lai. 

Judgment. 

On 8th Bhadon 1994 defendant No 5 Hiru sold 85 kanals 
of land to defendant No. 1 Th. Sandhur Singh for a sum of 
Rs. 1000. The vendor’s minor son Prithi Singh instituted 
the present suit for pre-emption in respect of the land. This 
suit has been dismissed by both the lower courts. The present 
application for revision has now been filed on behalf of the 
minor plaintiff. 

It is admitted that the plaintiff lives jointly with his father 
Hiru and that the property sold is joint family property. The 
appellant’s counsel simply urged before us that a minor son 
could pre-empt a sale of joint family property by his father but 
he could not cite any authority in support of this contention. 
On the other hand there are clear Rulings of British Indian 
High Courts to the effect that a member of a joint family 
cannot institute a suit for pre-emption on the saleof joint family 
property by another member. In 1929 Allahabad 658 it was 
held by the Allahabad High Court that where a certain property 
is sold and a suit for pre-emption is brought by the brother of 
the vendor, it is absolutely necessary to determine the question 
whether the two brothers were joint or separate at the time 
when the sale was executed, for a member of the joint family 
cannot institute a suit for pre-emption on the saleof joint family 
property. The same view was taken in XLII Allahabad 264. 
In the latter ruling it was held that the sons in a joint Hindu 
family cannot maintain a suit to pre-empt a sale of joint family 
property made by the father as manager and for legal necess¬ 
ity. The same view was taken by the Lahore High Court in 
1935 Lahore 560. We fully agree with the views expressed 
in these Rulings and hold that a Hindu minor son cannot 
pre-empt a sale of joint Hindu family property by his father. 
In these circumstances the plaintitt’s suit has been rightly 
dismissed. The appeal is dismissed with costs. 


42 P L R I & K 262 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom ., K. B., Chief Justice; 

and Mr. Justice J. N. Wazir. 

GAFFAR versus BALKU. 

Civil 1st Appeal No. 9 of 1996. 

Jammu, 25th Magh 1996/7th February 1940. \ 
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title. 


Burden of Proof- Adverse possession-Suit on basis of 


of an immovable 
defendant pleads 

1 • 


Where the plaintiff sues for possession 
property on the basis of his title and * c 

adverse possession the onus is on the defendant to pr 

adV T ( ,p»l S Si n ”'t the decree of the District J»d B c, J—, 

da,ed £L B Si oSr an„ 

Balku in person. 

Judgment. 

This appeal arises out of a suit for recovery of posses- 
.ion rf son,e P land with houses and Ghaat. stand.ng thereof 
The plaintiff alleged that his grand-father entrusted the ‘and 

isi-sr ssitJX srs-r 

father tne piair defendant got the name of 

S-SlSgggriHs 

12 years and that he had effected unpr^ Subord f nate ]udge 
uXmpur disced’the plaintiTs suit as barred by tune On 

-nneal the learned District judge reversed the finding ot 

trial court and remanded the case to it for, ^cision on 
merits. The defendant has come up in further appeal to 

COUrt Q n behalf of the defendant appellant it is argued that the 
un oenau grand-father of the plaintiff and 

land was abandoned by thejrand^ ^ ^ 40 % cars , that 

was in possess! Chamba and did not regain the posses- 

Makhan yarned fr«* Chamba imd ^ a P dverse 

s.on from the defendant and that^ ^ thereforc had acquired 
possession for more than J d that as Article 142 

tl t e he y i P mffaSn ACt was applicable to this case the burden 
IgSbo have been - the plaintiff to prove that he was in 
possession of the property within 12 years prior to the date of 

the suit. 


the 

the 

this 
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It appears that the grand-father of the plaintiff left for 
Chamba and the defendant got into the possession of the land. 
In the mutation proceedings on 7fch Bhadon 1967 the defend¬ 
ant admitted the title of Makhan the father of the plaintiff. 
He clearly stated that in case Makhan were to come back 
from Chamba he would be entitled to get the land from him. 
On 18th Sawan 1968 Sikandar the son of the defendant ad¬ 
mitted before the Revenue Officer that the land belongs to 
Makhan. It is therefore obvious that the defendant and his 
son in the year 1968 admitted the title of the plaintiff’s father 
and there was no declaration on their part that they were 
holding the land in adverse possession to the real owner. 
According to the plaintiff, when Makhan returned from Cham- 
ba he got the possession of the land from the defendant, but 
from the evidence it is not clear that Makhan ever regained 
the possession of the land. The finding of the Subordinate 
Judge is also to the same effect. If Makhan did not recover 
the possession of the land from the defendant and allowed him 
to cultivate it, it does not show that the possession of the 
defendant was adverse to him. The defendant had to show 
as to what the nature of his possession was and whether by 
his conduct or overt act he had changed the nature of his 
possession from permissive to an adverse one. It is only on 
21st Maghar 1991 that the defendant openly asserted his ad¬ 
verse possession against the plaintiff as is clear from the 
mutation proceedings No. 173 wherein it is mentioned that 
Gaffar is holding the land in adverse possession and he is not 
prepared to hand over the possession to the plaintiff, while 
the plaintiff stated that he was helpless and unable to recover 
the possession from the defendant. It is from this date that 
the time begins to run against the plaintiff. Before the year 
1991 there is nothing to show that the defendant ever asserted 
that he was holding the land in adverse possession to the 
plaintiff or to the plaintiff’s father. The learned counsel for the 
appellant has laid great stress on the fact that as the plaintiff’s 
ancestors had abandoned the land and the defendant had got 
into possession of the land as an owner, his possession therefore 
became adverse from the date of abandonment. In support of 
this proposition reliance was placed on 1939 Allahabad page 257 
wherein it is laid down “Discontinuance in article 142 of the 
Limitation Act means that a person in possession goes out and 
is followed into possession by another person because unless 
he is so followed, he will in law be deemed to continue in 
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possession end therefore there will >>e no discontinunne^. 
This authority is not helpful to the appellant 1 th p 
case the grand-father of the plaintiff did not atonao 
property for good. He entrusted the property to the de e 

and the defendant admitted in the year 

above that if Makhan who is the owner of the P r °P® rt y 

to return the defendant would hand over the prop y ' j 

It is clear therefore that the P“~“ Lid 

EpSLSS'tS tTpermissive^ possession. The defendant 

1994 which was clearly within time. aoolicable 

As regards the last point that article 142 was ow 

and the burden ought to have been upon' ^ "stitution 
that his possession was within 12 years P ention . The 

of the suit, we do not see any force in this “ te " ^ „ 

learned counsel has cited certain authorities but hey are .^ 
in regard to those suits which are brought by a pi? it 
had been in possession and was dispossessed. P vas 

case the suit has been brought on the basis of title an 

not necessary for the plaintiff to show t at e w ^ Where 
ion within 12 years prior to the instiltution of the s,«t. on 

the plaintiff sues for possession of a "' m ™ 0 J ds Averse posses- 

ion the onus is on the defendant to ^° ve w J taken 

sion-vide 1933 Allahabad page . ' , 1933 Lahore 

sri-s? 

-. *° rETSJS V- - 

r? 

mm COURT OF 4 fub'i'CATURE, 2 J?MMU& KASHMIR. 

SUBHAN DOOM versus ST A B. 

Criminal 2nd Appeal No. 27 of l 9 ^ 6 - 
lammu, 26th Magh 1996. 

Criminal trial -Previous conviction o/ accused F 
be mentioned in the charge-sheet. 
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The Subordinate Magistrate should realize’ ^person! 

of previous conviction is to be used against any accused person 

^accused should be definitely questionedon tort point and 

the fact should also be mentioned in the charge-sheet 

Appeal against the order of Sessions Judge, bnnaga , 

dated 19th Katik 1996. 

Nemo, for appellant. 

Assistant to the Advocate General. 

The accused was convicS'hy'the Sub Divisional Magis- 

of Ks. zD. Hk reduced the sentence to five 

maintained the convicti sentence of fine was 

Tmted'‘TbTs'isTfST aweal filed b y .he accused icon, 
thC J i a n connection with the investigation ol i somet otto• CWJ 

•r taSTvt ;“cro, h 'l“r 2 r„M. m. 

during that search Xirath Ram-Ishar Dass were 

The accused admitted the 

t IV if 

£ 

fi,e S ;™how“ha C t°.h« timber was the stolen pro^tty and bch.ng 

* he “s”Srd. S ti“ n en.ence y “."^'tha, the Sub Divhtional 

convict. But no question was put to the aocuseu aD ° 
previous conviction nor the fact was mentioned m the^ch. g 

%• _ vK if if tVip fact of previous conviction is to be 
realise that it the tact ot prev shou ld be definitely 

^haj^-^heet 0 '*A ^circidar 

shall be issued by the Registrar of the High Court for the 

guidance of the Subordinate Magistracy. informed 

6 The appeal is dismissed. The appellant shall be informed 
of this order. 



Vol. XLII—1940.1 


Jammu and Kashmir. 


267 


HIGH COURT OF 4 ?U P *CaI'U% K E^MM^J^HM'K. 
Before Mr. Justice Abdul Qayoom, K- B., Chief Ju. 

and Mr. Justice J NWazir 

DEVI SINGH versus Ms ' AMA shVm DEVI 

Civil 1st Appeal No. 67 of 1996. 

T am mu, 24th Magh 1996. . 

Guardian and Wards Act- Application for appoint,nen 

as guardian—Proper enquiry to be made. h t 

Held, that, when an application is made o a court 
court should make a proper enquiry regard to an 

not attempt to dispose it of in an off-hand manner wi 

making a proper enquiry. . } d i ammU , dated 

Appeal against the ordet of District Juclg , J 

29th Har 1996. 

Mr. Harbans Bhagat. 

Mr. Atnar Chand. 

Judgment. 

By the order of the District Judge Jammu, Mst Amar- 
Devi was appointed as guardian of her ™ n J M d * Ug ^; 
Devi Singh who claimed to be the collatera • f the 

Devi's deceased husband, applied to the DistrictJudge for^the 
cancellation of the order on the ground that Mst. Amar L»ev 

was not leading a good life and was on that account 

to be the guardian of her minor children. a„ 5net this 

was dismissed by the District Judge, Jammu. Agtunat 'th 

order of dismissal, the present appeal has been hied oy 

DCV *ThePmain grievance of the appellant's counsens that the 

applicant was given no opportunity to substant ate h.s allega 
ions and that the application was dismissed without a prop 
Lnqmry We have^heard the respondent's counsel on th» 

Section raised by the appellant’s counsel is not wi « n 

»d P Xi £» disposed of in on « 

JSn. Trk JdA' »V “>* Th ' S 
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was not proper. When a proper application is made to a court 
that court should make a proper enquiry in regard to it and 
should not attempt to dispose it of in an off-hand manner with¬ 
out making a proper enquiry. We accept this appeal and setting 
aside the order of the District Judge, Jammu, direct that a 
proper enquiry shall now be made in regard to the application 
and after that enquiry proper orders shall be passed accord¬ 
ing to law. 

No orders as to costs in this court. 


42 P L. R., J. & K., 268. 

HIGH COURT OF JUD1CATURE,JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom , K. B ., Chief Justice. 

and Mr. Justice J. N. Wazir. 

NAZIR AHMED versus « MANGAT RAM, minor, 

AND OTHERS UNDER THE GUAR DIN SHIP 

OF THAKUR DAS and 

OTHERS. 

Civil Second Appeal No. 40 of 1996. 

Jammu, 20th Magh l996/2nd February 1940. 

Civil Procedure Code , Order 32 , Rules 3 and 4—Guard¬ 
ian of a minor. 

Where mother of a minor defendant refused to act as 

guardian-ad-litem and no other relation was willing to act as 
such, the court appointed a pleader as guardian-ad-litem who 

conducted the case on behalf of the minors. 

Held , that, in the circumstances the defendants cannot 
ask that the decree be vacated on the ground that the suit was 
not properly conducted. 

Appeal against the decree of Additional District Judge, 
Mirpur, dated 16th Baisakh 1996. 

Petitioners in person. 

Mr. Chaman Lai, Advocate. 

Judgment. 

This is a civil second appeal arising out of the following 
circumstances 

The plaintiffs filed a suit against the defendants Nazir 
Ahmed and others for the possession of 59 Kuna Is and 1 maria 
of land and a Kotha, on the basis of a registered sale deed 
dated 5th Assuj 1986. The suit was resisted on the ground 
that Faqir Mohammed the vendor was insane at the time of 
sale and that the sale deed was without consideration The 
trial court of Subordinate Judge Kotli found that Faqir 
Mohammed was not proved to be insane at the time the land 
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was sold and that the sale of the ^^^The pStiff^suit 
and the sale deed -as decree of the trial 

was accordingly decreed. P appeal was dismissed, 

court was affirmed and the defendants app tQ this court . 

The defendants have come up in further PP that the y 

On behalf of the defendants, it has been^e^ thg , and . 

did not receive the considera Mohammed re- 

Both courts have concurrently held that taq h . s ^ tQ the 

ceived the consideration for not be challenged in 

plaintiffs and this concurrent find g unrepresented 

this second appeal. As f ^ J* 8 j is urge d that the 
we have carefully examined ‘^ record. escn ,. e d in 

defendants were minors and w r 1 P' y s that 

the trial court From a perusal'and an appli- 

their mother refused to ac , 1 ^ the trial court that the 

cation was made by the plaint as ry Ua rdian-ad- 

mother of the defendants has re ing to act as such 

litem and no other:relatnre ■ t he court thought 

and that some other person The Subordinate 

tit may be appointed as S uar f‘ pl ' dcr a guardian-ad-litem 

Judge appointed Amar Nat J 1 a J the Minors. The de- 
who conducted the case on decree be vacated 

fendants appellants cannot now ask that the The 

on the ground that the suit d ised bring a fresh suit for 
C c«™ the decree .«»»£= on the court. have 

ts *FVr£ 

the sale of the landI hr^ ' c „ nc „ r rently recorded by 

land was sold. On a hnd g ^ interferencc m second 

^ rtS -co^ingl^dismiised with costs. 

42 P L. R., J & K., 269. 

„, r n COURT OF JUDICATURE, JAMMU & KASHMIR- 

“Smmf I™*, , „ ( 

c»‘> P T“irj u diciai°co"tf.Kid 4 co J „“o™ “dh the 
provSsTnLl'"opined in Order 20. a**-** 
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inents which fail in that respect are liable to be set aside on 
that ground alone. 

Revision against the order of Munsilf, Jasmergarh, dated 
15th Baisakh 1996. 

Mr. Dina Nath. 

Mr. Rup Chanel Nanda. 

Judgment. 

The plaintiff instituted a suit against the defendant for 
the recovery of Rs. 95 on the basis of a bond. The defend¬ 
ant claimed to be an agriculturist. The court below declared 
the defendant to be an agriculturist. Against this finding the 
present application for revision has been filed by the plaintiff. 

It is submitted by the applicant’s counsel that the judg¬ 
ment of the lower court is not a judgment according to law 
and should be set aside on that ground alone. I have ex¬ 
amined the record. The judgment does net show that the 
lower court judicially applied its mind to the point at issue. 
The judgment is very vague and there is no discussion of the 
evidence led by the parties on the point. A judgment like 
this cannot be maintained. Judgments of judicial courts 
should conform with the provisions of law as contained in 
Order 20, Rule 4 of the Civil Procedure Code and judgments 
which fail in that respect are liable to be set aside on that 
ground alone. Subordinate Judicial Officers should realize 
that when they disregard the provisions of law they not only 
waste their own time and the time of the other courts but also 
cause unnecessary expense and trouble to the litigant public. 

I accept this revision application and setting aside the finding 
of the lower court direct that the evidence on the record shall 
be judicially examined by the court below and after examin¬ 
ing that evidence fresh orders shall be passed according to 
law. If the parties want to produce any further evidence on 
the point an opportunity shall be given to them to produce 
that evidence. No order as to costs in this court. 

42 P L R J K 270. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayooin , K. B., Chief Justice. 

MELA RAM versus GOKAL CHAND. 

Civil Revision No. 158 of 1996. 

Jammu, 26th Magh 1996. 

Burden of pi oof — Consideration—Executant literate and 
admitting execution. 

When a person who is literate and does money lending 
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business admits the execution of a document but r^fon 

of consideration the onus of proving want of considerat.o 

should be upon him and not upon his opponent. , . i 

Revision against the order of Sub-Judge, Mirpur, dat 

8th Sawan 1996. 

Mr. Anant Ram Gupta. 

Mr. Behari Lai Bhakhri. 

Judgment. 

The plaintiff instituted a suit against the defendant tor 
the recovery of Rs. 2567-8-0 on the basis of tvvo Nanwans 
one dated 16th Phagan 1994 and the other dated 30th Phagan 
1994. The defendant admitted the execution of the Nanwans 
but pleaded that they were without consideration and were 
obtained through undue intluence. The defendant also plea¬ 
ded to be an agriculturist and prayed for the trial of the cas 
under the Agriculturists Relief Regulation The trial court 
found that the defendant was not an agriculturist. The tna 
court also placed the onus of proving want of consideration 
on the defendant Against these findings of the trial court 
the present revision application has been filed by the defenc an . 

The first point to consider is as to whether the defend¬ 
ant is an agriculturist or not The defendant produced 
Sharaf. Hassan Mohd, Abdulla and Karam Ellahito show 
that he was an agriculturist. But the evidence . of these wit¬ 
nesses does not establish the defendant s claim, bharaf and 
Abdulla stated that they could not say as to what was the 
nrincmal source of the defendant’s livelihood, while Hassan 
Mohd P and Karam Ellahi defendant stated that the principal 
source of defendant’s income was from money-lending busi¬ 
ness So from the defendant’s own evidence it is clear that 
the defendant’s main source of income is not fr °m agncultur 
but from business Such being the case the defendant has 
been rightly declared to be a non-agriculturist. 

As regards the question of onus, the defendant has be 

found to be a money lender and not an agriculturist. He 

» Eato In rmd admitted before me that 

on which the suit is based are in his own hand ^ r Xt'asserts 
burden of proving a fact should be upon a person' “ s h 

that fact. In the present case the defendant ^serts that the 

of proving that fact has been rightly placed on him - i 
a perso/who is literate and does money 'ending business 
admits the execution of a document but pleads want of con 
sideration the onus of proving want of consideration should 
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upon him and not upon his opponent. The onus of proving 
want of consideration has therefore been rightly placed on the 

defendant. 

The revision application is dismissed with costs. 


rTI ^ rr 42 P. L. R , J. & K., 272. 

HIGH COURTOF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayooni, K. B., Chief Justice 
B. BODH RAJ versus BAHRI HAKAM RAI. 

Civil Revision No. 21 of 19-6. 

Jammu, 19th Magh 1996. 

Agriculturists Relief Regulation —Agriculturist - Evi¬ 
dence. 

Before a person can be declared an agriculturist it is ne¬ 
cessary for him to establish by means of clear and satisfactory 
evidence that his principal source of income is from agriculture. 

Revision against the order of Munsiff, Mirpur, dated 6th 
Maghar 1996. 

Mr. Dina Nath. 

Mr. Behari Lai Bhakhri. 

Judgment. 

A suit for the recovery of Rs. 319-7-0 was filed against 
the defendant in the court of the Munsiff, Mirpur. The defend¬ 
ant claimed to be agriculturist, but his claim was rejected by 
the trial court. Against that order of the Munsiff the present 
application for revision has been filed by the defendant. 

Before the applicant could be declared an agriculturist 
it was necessary for him to establish by means of clear and 
satisfactory evidence that his principal source of income was 
from agriculture. The defendant applicant produced four 
witnesses — Imam Din, Kala, Chet Ram Patwari and B. 
Abnashi Ram. Of these witnesses B. Abnashi Rain admitted 
to be a relative of the defendant and so much value cannot 
be attached to the evidence of this witness. Of the remain¬ 
ing witnesses Kala stated that he could not state as to what 
was the principal source of the defendant’s livelihood. Simi¬ 
larly Chet Ram Patwari admitted that he did not know as to 
how much produce was obtained from the defendant’s land. 
Chet Ram Patwari also stated that from the land in his Halqa 
the defendant annually received only a sum of 0-12-6. Imam- 
Din witness also does not say that the defendant depends on 
agriculture as principal source of his livelihood. So the defend¬ 
ant applicant has not been able to establish by means of 
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satisfactory evidence that the principal source of h ^s l l veh-hood 

is agriculture. On the other hand the plaintiff non^pplica 

produced evidence to show that the e en < ' business, 

and that his principal source of income the 

defendant kept a shop. The defendant himself totally denie^ 
in the beginning that he ever kept a shop but j 

later on that he had a shop sometime ago but had d seontm 

ed that business. It is admitted that the defendant s 
tired official and gets a pension of Ks. 7 pe' is t pre . 

also admitted that one of the sons of e Rajouri. 

sent employed as a Nazir in the Muns.ff s court at Kajou^ 

From the evidence on the record I see no reason 

in the finding of the trial court. The revision application 
dismissed with costs. 

HIGH COURT OF 4 ] 2 UDlCATURE,JAMM ^\ & 

Before Mr. Justice Abdul Qayoom, K. B., Chief Justi ■ 

and Mr. Justice J. N. W a f* r - „ . M 

BARKAT RAM versus DH f A o,i RAM ' 

Civil Second Appeal No. 153 of 1996. 

Jammu, 20th Magh 1996. 

Limitation Regulation, Article 182, clauseS ^J^^ s . 
Held , that, in cases where execution P ro< ? ee ^ 1 " g holder 
pended as a result of an injunction order,‘J> e the 
cannot file any fresh application for execution g 

ini “ n S T*,™hTM order i. final vrtthin .he meaning 
of clause 5 of Article 182, if it terminate, the proceed** 8 ^ 
far as the court passing it is concerned. T 

b ' 0n App.aTag“n« the order of District Judge. Jammu, dated 

21st Sawan 1U96. 

Mr. Lok Nath Sharma. 

Mr. Balindar Singh 

* Judgment. , 

On 19th Maghar 1*83 Barkat Ram obtained a decr ® e 
Rs 454-5-9 against Dhani Ram. On 9th Magh 1983 the 
decree-holder applied for the execution of thc decree^ Th 

judgment-debtor who office 

3’““ 1 commirtee. The decree-holder got this bill attached 
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but no payment was made by the Committee as the necessary 
sanction in regard to funds had not been received by them. 
The execution application came up for hearing on 22nd Sawan 
1984. On that date the decree holder was not present and 
the Munsifif Jammu consigned the execution application to the 
record room with the remark that the decree-holder could 
take out the execution on the receipt of necessary sanction by 
the Committee. It appears that the necessary sanction was 
not received until 17th Har 1994 i. e. for about 10 years after 
the first execution application was consigned to the record 
room. On 8th Chet 19.4 the decreeholder made a second 
application for execution. The judgment-debtor raised the 
objection that the application was time barred. The Munsiff 
Jammu declared the application to be within time. On appeal 
the learned District Judge Jammu set aside the order of the 
Munsiff and dismissed the execution application as time-barred. 
The decreeholder has now come in second appeal to this 
court. 

The appellant’s counsel submitted that in view of the 
Munsiff’s order dated 22nd Sawan 1984 the decreeholder 
could only apply for execution after the receipt of the neces¬ 
sary sanction referred to above and not before the receipt of 
that sanction and so the period of limitation will run not from 
22nd Sawan 1984 hut from 17th Har 1994 when the neces¬ 
sary sanction was received. His point is that the case would 
be governed by Article 182 clause 7 and not by Article 182 
clause 5 as found by the lower appellate court. The learned 
counsel has in this connection referred us to two rulings 1934 
Allahabad 294 and 1923 Allahabad 600. We have examined 
both these rulings. In 1934 Allahabad 294 the executing court 
received an injunction order from another court to the effect 
that the execution proceedings should be suspended till the 
dispute between the parties pending in the latter court was 
decided. In that case it was held that the decreeholder could 
apply for the continuation of the execution proceedings with¬ 
in a period of three years from the date on which the in¬ 
junction order became ineffective i. e. the date on which the 
suit issuing the injunction was dismissed. Similarly 1923 
Allahabad 600 dealt with a case where execution proceedings 
were definitely suspended until the decision of a suit in res¬ 
pect of the property which was the subject matter of the 
execution proceedings We do not think that these rulings 
apply to the present case. In the present case the execution 
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proceedings were nor suspended as a resolt of an ) y any 

order passed by another coo', or pending the d ^ ^ , 

other dispute in regard to that p P y „ endcd as a result 

cases where execution procee 11 tap. co uld not file any fresh 
of an injunction order the decree-holder could no y was 

application for execution so long n o such bar to 

operative. But in the present case t order of 22nd 

the decree-holder. There was holder from filing fresh 

1984 to prevent the decree ' ahve. On the 

applications within time o < l decree-holder to take all 
other hand it was the du V ^ad no business 

to sleep over the matter for ten years ^he^coul^ ex j. e nded 

that the period of limitation in anplication was con- 

indefinitely. When the firs cxe .« ‘ 22nd Sawan 1984 

signed to the record room by the Muns.fi on 22^ ^ ^ th0 

the proceedings in the case wer ® , u has been held in 
court passing the order was concerned. meaning of 

1937 Madras 385 that an order is final withintta . so {ar 
clause 5 of Article 182 if it terminates the P^eed^ ^ ^ 

S*"onmerltrWe ‘ think °t hat the present. £“ n is R 

fonImd^he y learned District judge w« correct in dismissing 

WSt b- keeping in view e >U £ 
circumstances of the case the parties shall beat 
costs in this court. _____ 

co0ttT OF* UdVcaIurVjAMMUI 4KASHMIR. 

, "gain.fsHarnam Singh 

Bhardawaj, M A LL. B . Pleader, Lahore, unde, contempt ol 

COUrt ' Case No. 2 of 1996. 

Jammu, 24th Magh 1996. 

and d«'ni know how .» maintain the dignity of con,,. » 
not fit to be a legal practitioner. 

Advocate General. 

Mr. Harnam Singh Dhardwaj. 
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Judgment. 

The respondent is a Legal Practitioner of Lahore. He 
appeared before Mr. Justice Kichlu in connection with a cer¬ 
tain case. That case is still pending. In October 1939, the 
respondent addressed two letters—one to His Highness the 
Maharaja Bahadur and the other to the Hon’ble Law Minister 
and in those letters he used improper language against the 
Mon ble Judge. On the matter coming to the notice of this 
court a ule was issued to the respondent to show cause why 
disciplinary action should not be taken against him. 

The respondent is present. The Advocate General read 
out the letters and submitted that the language used in the 
letters was most objectionable and called for disciplinary 
action against the respondent. The respondent admitted the 
writting of the letters He first made a vain attempt to justify 
his action, but latter on he realized his mistake, submitted an 
apology and threw himself at the mercy of the court. 

The respondent is an elderly man and we are really sur¬ 
prised that a man of his age and education should be guilty 
of such bad manners. He is a legal practitioner and was ex¬ 
pected to maintain the dignity of courts but he has hopelessly 
failed in this respect. A legal practitioner who has no sense 
of duty and does not know how to maintain the dignity of 
courts is not fit to be a legal practitioner. This is a case in 
which severe action could be taken against the respondent but 
in view of the respondent’s age and the apology submitted by 
him we do not propose to give him a severe punishment on 
this occasion. We, however, direct that the respondent shall 
be debarred from practising in the State courts for a period of 
two years from today. 

This order shall be published in the State Gazette and 
copies shall also be sent to the Sessions Judges and the Dis¬ 
trict Magistrates for information. 

42 P. L. R. J. & K. 276. 

HIGH COURT OF JUDICATURE,JAMMUcS: KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B ., Chief Justice, 

and Mr. Justice K.L. Kichlu. 

KHUDA DAD versus STATE. 

Criminal 1st Appeal No. 14 of 1996. 

Jammu, 28th Magh 1996. 

Criminal Procedure Code , S. 342 — Examination o/ an 
accused person. 

Held , that, the object of the examination of 


an 
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accused person under Section 342 of the Code of Criminal Pro¬ 
cedure is only to enable the accused to explain any circum¬ 
stances appearing against him and not to supplement the case 
for the prosecution. There should be no attempt made on 
the part of the Magistrates to drive the accused to make an 
incriminating statement. 

Appeal against the order of Sessions Judge, Jammu, dated 
15th Katik 1996. 

Accused appellant in person. 

Advocate General. 

Judgment. 

The accused has been convicted by the Sessions Judge 
Jammu under section 396 of the Ranbir Penal Code and 
sentenced to ten years rigorous imprisonment and a fine of 
Rs. 25. This is an appeal against the conviction and the 
sentence. As the accused was not represented we sent for 
him from the jail and heard what he had to say in regard to 
his appeal. The new Advocate General appeared for the 
State and this was his first appearance in the High Court. 
He clearly put the facts of the case before us and took us 
through the entire evidence on the record. 

On the night between 25th and 26th Poh 1994 a dacoity 
was committed in the house of Gulaba deceased in village 
Charohi Tehsil Kotli and during the commission of that 
dacoity a servant of the family named Satru was shot dead. 
Six dacoits entered the house one of them Mohd Anwar 
Pathan was caught on the spot while the others managed to 
escape with a booty of Rs. 2000 in cash and some ornaments. 
Mohd Anwar who was caught on the spot was sent up for 
trial and convicted under section 396 of the Ranbir Penal 
Code. The present accused was absconding at the time. He 
was arrested on 20th Hut 1995 and on 28th Hut 1995 made 
a confession before the Sub Judge Magistrate Kotli. In that 
confession the accused admitted his being a member of the 
gang which committed the dacoity in the house of Gulaba 
deceased but stated that he stayed outside the house while the 
other dacoits went inside to commit the dacoity. The accused 
subsequently resiled from this confession and in the com- 
miting Magistrate’s court as well as in the Sessions court he 
denied alT knowledge of the occurrence. The accused pro¬ 
duced no evidence in his defence. 

Gulaba’s brother Khushi Mohd was present in the house 
at the time of the occurrence with two servants Faiz Mohd 
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and Nur Mohd. He frankly admitted that he could not identify 
the accused at the time of the occurrence as all the dacoits 
who entered the house had their faces covered at the time. 
The two servants Nur Mohd and Faiz Mohd who were with 
Khushi Mohd could not also identify the accused at the time. 
So there is no direct evidence against the accused while there 
is very strong circumstantial evidence on the file to connect 
the accused with the dacoity. In the first place there is the 
evidence of P. W. 8 Raghubar Das to show that five days 
before the occurrence i e. on 20th Poh 1994 the present 
accused with five Pathans stayed in a Sarai at Jhelum. Raghur- 
bar Dass is the keeper of the Sarai and he maintains a register 
of persons who stay there. Raghubar Dass produced his re¬ 
gister to show that on 20th Poh 1994 the present accused with 
5 Pathans stayed in the Sarai and that the present accused 
paid the rent for the whole party. The register also contained 
a signature of Khuda Dad accused. Then there is the evi¬ 
dence of P. W. 9 Yog Raj lorry driver to the efTcct that the 
present accused with five Pathans travelled in his lorry from 
Gutalian to Mirpur and that the present accused paid the fare 
for the whole party. Then at Mirpur the accused and the 
five Pathans had their meals at Lai Din Nanbai’s shop. This 
fact is established by the evidence of Lai Din P. W. 10 and 
Fazal Karim Nanbai P. W. 11. After that the accused and 
the five Pathans were seen in village Khaner which is at a 
distance of about 3 Kos from village Charohi where the 
dacoity was committed. While in village Khaner the accused 
and his party went to P W. 12 Mst. Hyat Bibi and at their 
request she made bread for them. After that the accused 
and his party were seen in village Bratla about 2 
or 3 miles from Charohi. P. W 13 Shakar Mohd stated that 
in the month of Poh he saw in a jungle near village Bratla 
the present accused Khuda Dad and his five companions who 
looked like Pathans. Lastly the accused and his five Pathans 
companions were seen in a Kassi about a mile and a half from 
Charohi between 9 and 10 on the night of the occurrence. So 
this evidence takes the accused very near the scene of occur¬ 
rence shortly before the dacoity was committed. Then there 
is the confession of the accused himself recorded by a Magist¬ 
rate on 28th Har 1995, *. e. 8 days after his arrest. We have 
carefully examined this confession and we are convinced that 
it was made voluntarily by the accused. The accused sub- 
se quently pleaded that this confession was made by him 
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under the pressure of the police but we do not think that tins 
is a correct plea. The accused appeared before us and he 
appeared to us to be a clever man. He is a literate person 
and has worked as a lorry driver for a long time in the Fron¬ 
tier. We do not believe that a person of this type was likely 
to make a false confession against himself at the suggestion 
of the Police. Besides the confession itself shows that it was 
voluntarily made by the accused. In the confession the 
accused took all possible care to incriminate himself as little 
as possible and to assign to himself a very insignificant part 
in the show. The accused did not admit taking any active 
part in the dacoity but merely stated that while his companions 
entered inside the house to commit dacoity he simply stayed 
outside the house. The present accused is a resident of 
Tehsil Kotli, but has worked for a long time as a lorry driver 
in the Frontier Province. The prosecution case is that being 
a local man the accused knew the places where a successful 
dacoity could be committed and that he was the man who 
brought the five Pathans for the commission of the dacoity. 
The accused is first seen at Jhelum 5 days before the occur¬ 
rence along with five Pathans and then with those very persons 
he is seen at various places between Jhelum and Charohi and 
finally he is seen with the same party in the very vicinity of 
the village shortly before the occurrence. The accused ad¬ 
mitted in his confession his staying at Jhelum and passing 
through the various places on the way to Charohi. The 
dacoity was committed on the night between 25th and 26th 
Poh 1994 and on 1st Magh 1994 i. e. only five days after the 
occurrence the accused was mentioned as the leader of the 
gang which committed the dacoity. The Police started a 
search for the accused but he could not be traced for about 
six months. 


From the evidence on the record we are fully convinced 
that the present accused was one of the dacoits who com¬ 
mitted the dacoity in the house of Gulaba on the night in 
question and that during the course of that dacoity the un¬ 
fortunate servant Satru was killed. The accused has been 
rightly convicted and in view of the nature of the offence the 
punishment awarded is not excessive. The appeal is dis¬ 
missed. The appellant shall be informed of this order in Jail. 

During the examination of the record we noticed that 
the Committing Magistrate subjected the accused to a very 
lengthy examination. This was not the right thing to do. 
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The object of the examination of an accused person under 
section 342 of the Code of Criminal Procedure is only to 
enable the accused to explain any circumstances appearing 
against him and not to supplement the case for the prosecut¬ 
ion. There should be no attempt on the part of the Magis¬ 
trates to drive the accused to make an incriminating statement. 

A circular order in this connection shall be issued by the 
Registrar of the High Court for the guidance of the Subordi¬ 
nate Magistrates. 


42 P. L.R.J & K., 280. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom, K.B , ChieJ Justice, 

and Mr. Justice K.L. Kichlu. 

DEWAN versus TAJ MO HD and othfrs. 

Civil 2nd Appeal No. 3 of J 996. 

Jammu, 25th Magh 1996. 

Right oj Prior Purchase Regulation, Section 11 — Word 
“ Completed ” explained—Transfer oj Property Regulation, 
Section 138 (/) and (2)—Registration Regulation Section 61 
(3)—Sale when completed. 

Hied, that, according to Section 138, sub-section (1) 
of the Transfer of Property Act no valid transfer of immov¬ 
able property can be made until the sale deed is registered 
and duly completed in accordance with sub-section 3 of 
Section 61 of the Registration Regulation. 

Appeal against the order of District Judge, Jammu, dated 
17th Baisakh 1996. 

Mr. Dina Nath. 

Mr. Chaman Lai. 

Judgment. 

On the 1 5th Har 1987 defendant No. 3 Sardara executed 
a sale deed in respect of 62 kanals and 18 marlas of agri¬ 
cultural land in favour of defendants Nos. 1 and 2 Taj Mohd 
and Lai Din for a sum of Rs. 1000. The sale deed was 
registered on 18th Sawan 1994. The Right of Prior Pur¬ 
chase Regulation No. 2 of 1993 came into force on 14th 
Baisakh 1993 and it was recognized for the first time the 
right of pre-emption in respect of agricultural land. No such 
right in respect of agricultural land existed under the previous 
Pre-emption Regulation of 1977. On 16th Bhadon 1994 the 
plaintiff who claimed to be a cousin of the vendor brought 
a suit for pre-emption in respect of the land under the Right 
of Prior Purchase Regulation No. 2 of 1993. The trial court 
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decreed the plaintiff’s suit but on appeal the learned District 
Judge Jammu found that the plaintiffs suit was not^ compe¬ 
tent, set aside the decree of the trial court and dismissed 
the plaintiffs suit. The plaintiff has now come in second 
appeal to this court. 

'( We have heard the learned counsel for the parties and 
examined the record The learned District Judge does not 
appear to have properly appreciated the provisions of section 
ll of the Right of Prior Purchase Regulation No. 2 of 1993. 
This section runs as follows :— 

“In respect of all sales and foreclosures, not co mplet ed, 
before the commencement of this Regulation, the right of 
prior purchase shall be determined by the provisions of this ^ 
Regulation. '* 

The word “completed” is very important in this section 
and appears to have been advisedly used by the Legislature. I 
The learned District Judge has found that the sale in the / 
present case was completed on the very day on which the ^ 
sale deed was executed i. e. on 15th Har 1987 and so the 
present suit for pre-emption could not be governed by the 
Right of Prior Purchase Regulation of 1993. In coming to 
this finding the learned District Judge appears to have been 
largely influenced by a ruling of the Allahabad High Court I 
reported as 1921 Allahabad 545. We have carefully examined 
this ruling. This ruling related to section 2 of the Agra Pre¬ 
emption Act of 1922. Section 2 of the Agra Pre-emption Act ^ 
of 1922 is as follows : — 

“Except as provided in sub-section 2 of section 25 nothing 
in this Act shall affect any right, privilege, obligation or liability 
acquired, acrued or incurred in respect of any transfer made j 
before the commencement of this Act.” _ 

It will be seen that the word used in section 2 is “made 
and not “Completed”. The Agra Pre-emption Act 1922 came j 
into force on .7th February 1923. In the case disposed o 
by 1927 Allahabad 545 the sale took place on 16th February | 
1923 i. e. one day before the Pre-emption Act came into 
force while the sale deed was actually registered on 
February 1923. Their Lordships of the Allahabad High Court j 
held that the Pre-emption Act of 1922 did not app y ° a 
transfer made before 17th February 1923 when the Act came 
into force although the deed of transfer was registered a er 
that date. We think that this decision is perfectly correct in 
view of the language used in section 2 of the Agra Pre-emp ion 
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Act of 1922. The word used in section 2 is “made” and so 
clearly, any transfer made before the Pre-emption Act of 1922 
came into force would not be governed by that Act. • The 
position would be different if the word used was “completed’’ 
and not “made”. It was, however, conceded by their Lord- 
ships in the judgment that the sale deed was incomplete till 
the formality of registration had been gone through. Their 
Lordships were, however not concerned in that case with the 
question as to when the sale was completed as according to 
section 2 of the Agra Pre-emption Act the point to determine 
was as to when the sale was actually made. Here in section 
11 of the Right of Prior Purchase Regulation of 1993 the 
word used is “completed'’ and not “made”. So we have to 
see as to when the sale in the present case was completed. 
The sale was of course made on 15th Hat 1987 but it cannot 
be said to have been completed on the same date. Accord¬ 
ing to sub-section 1 of section 138 of the Transfer of Property 
Regulation no transfer of immovable property, except in cases 
governed by any special law to the contrary, shall be valid 
unless and until it is in writing registered and the registration 
thereof has been completed in accordance with sub-section 3 
of section 61 of the Registration Regulation of 1977. Sub¬ 
section 2 of the same section provides that no court shall en¬ 
tertain a suit for pre-emption in respect of a transfer of any 
such immovable property unless the transfer complies with the 
provisions of sub-section 1. It is clear that according to sub¬ 
section 1 no valid transfer of immovable property can be made 
, until the sale deed is registered and duly completed in accor¬ 
dance with sub-section 3 of section 61 of the Registration 
I Regulation. ) In regard to the present case it appears from the 
record that there was prolonged litigation between the vendor 
and the vendee in regard to the transaction. After the execu¬ 
tion of the sale deed the vendor backed out of the transac¬ 
tion and did not agree to the registration of the document. 
That dispute continued for a long time and in the end the 
deed was ordered to be compulsorily registered. That com¬ 
pulsory registration took place on 18th Sawan 1994, i. e more 
than seven years after the execution of the deed. In these 
circumstances it cannot be said that the transaction of sale 
was “completed” on the very day on which the sale deed was 
executed. We hold that the sale in the present case was 
completed not on the day on which the sale deed was execu¬ 
ted but on the date on which the sale deed was registered. 
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As the sale in the present case was not completed before the 
commencement of the Right of Prior Purchase Regulation of 
1993 the plaintiff’s suit was competent under the Regulation 
and was correctly decreed by the trial court. We therefore 
accept this appeal and setting aside the order of the learned 
District Judge restore the decree of the trial court but in 
view of the circumstances of the case we shall leave the par¬ 
ties to bear their own costs throughout. 

42 P. L. R., J. & K, 283. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice J. N. Wazir. 

MOH’D AKBAR and others versus SYED MOIPD and 

another. 

Civil Second Appeal No. 103 of 1996. 

Jammu, 27th Magh 19^6 

Co-sharer —Occupancy tenants or proprietors —Adverse 
possession. 

Held , that, it is an established principle of law that a 
co-sharer whether in occupancy tenancy or in a land in which he 
has proprietory rights cannot set up adverse possession against 
other co-sharers unless he definitely shows that there was an 
open assertion of hostile title on his part and the co-sharer has 
the knowledge of such adverse claim. 

Appeal against the decree of Additional District Judge, 
Mirpur, dated 16th Phagan 1995. 

Mr. Abdul Hamid. 

Mr. Noor Hussain. 

Judgment. 

This is a civil second appeal arising out of the following 
circumstances:— 

The parties to this litigation are related as follows: — 

FAQIR 

_J_ 

r i , i 

Imam Ali Shah Moh d Kala 

I _ I, __L_ 

f 1 If ) 

Dil Moh’d Said Moh’d | Rehmali Zamindar 

(Dfdt.) (Dfdt.) (Dfdt.) (Dfdt.) 

f i 1 71 

Abdul Saifali Birwali Moh d Akbar 

(Ptfls.) 

Moh’d Akbar and his brother filed a suit against Said 
Moh’d and Dil Moh’d for the recovery of possession of their 
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1 /3rd share in the occupancy holding measuring 98 kanals and 
5 marlas. The plaintiffs alleged that 98 kanals and 5 marlas 
of land were held by their father and the father of the defend¬ 
ants as joint occupancy tenants, that their names after the 
death of their father were entered in the revenue papers and 
that the defendants do not give them the possession of the 
land and therefore they had to file the present suit. The 
defendants resisted the suit on the ground that the father of 
the plaintifts was never in possession, that the land was acquired 
by their grand-mother and that the plaintiffs were not entitled 
to the possession. The trial Court of Subordinate Judge 
Kotli found that the father of the plaintiffs was a co-sharer in 
the occupancy tenancy and that the defendants have not 
proved their adverse-possession against the plaintiffs. The 
suit of the plaintiffs was accordingly decreed. On appeal the 
Additional District Judge Mirpur reversed the decree and 
dismissed the plaintiffs’ suit. The plaintiffs’ have come up in 
further appeal to this court. 

From the revenue record it appears that the parties are 
entered as occupancy tenants under section 8 of the Tenancy 
Act. The defendants took up a plea that they had acquired 
this land from their grand-mother but they failed to substantiate 
that plea which wis rightly rejected. The learned Additional 
District Judge was impressed by the fact that Imam Wali was 
alone in possession of the land while his brothers Shah Moh’d 
and Kala never got into possession and as the possession of 
Imam Wali and his sons was adverse to the other co-sharers 
for more than 12 years the plaintiffs had no right to claim 
possession. An attempt was made to distinguish proprietary 
rights from occupancy rights and the distinction drawn is 
that the co-sharer in occupancy tenancy has to keep up 
the land in possession and if he gives up the posses¬ 
sion the occupancy tenancy is liable to be extinguished. This 
distinction is not material in the present case. The occupancy 
tenant has to keep up the possession of the land in order to 
cultivate the land and to pay his dues to the landlord but there 
is nothing to prevent the occupancy tenant to make arrange¬ 
ments in regard to the cultivation of the land. If he has made 
arrangements for the cultivation of the land it is not necessary 
for him to be in possession and he can be even absent from the 
holding. It is the landlord alone who has a right to extinguish 
the occupancy rights in case his land is not cultivated by the 
occupancy tenant A co-sharer in the occupancy holding 
cannot extinguish the right of the other co-sharer unlesn he 
proves that he has ousted the other co-sharer and has excluded 
him from possession for a period beyond 12 years. In 
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Tanaeeh Haqooq-i-Mazarian of 1960 and 1961 it appears that 
by order of the Settlement Officer Imam Wall and otherR were 
entered as the occupancy tenants under section « (it tie 
Tenancy Act. It is not specifically mentioned therein that 
Imam Wali alone is in possession of the land As Imam Wall 
and his brothers were joint occupancy tenants the possession o 
Imam Wali would be considered to be the possession of all 
other co-sharers in that holding and nothing short of an ouster 
or something equal to an ouster would convert the possession of 
Imam Wali cosharer into adverse possession. From a copy 
of the khasra girdawari produced by the defendants it appears 
that Imam Wafi died in the year 1 983 The names of his sons 
were mutated in place of Imam Wali while the names of 
Shah Moh’d and Kala the brothers of Imam Wall still existed 
in the revenue papers. It appears that Shah Moh d died su - 
scquently and in his place the names of his sons were entered 
in the revenue papers. The defendants neither objected to 
that entry nor made any effort to have it changed in their 
names. There is nothing on the record to show that Imam 
Wali or his sons ever asserted their title adverse to the 

plaintiffs. The continuance of possession of Imam Wall arid 

his sons would not deprive the plaintiffs from seeking 
possession of the land unless Imam Walt or his sons definitely 
showed that they had been holding the land in adveise posses¬ 
sion to the plaintiffs and their ad verse possession had been for a 
oeriod beyond 12 years. It is an established principle of law as 
pointed out above that a co-sharer whether in an occupancy 
tenancy or in a land in which he had proprietory rights cannot 
set up adverse possession against other co-sharers unless he 
definitely shows that there was an open assertion of hostile 
title on his part and the co-sharer had the knowledge of such 
adverse claim In the present case Shah Moh d was shown in 
?hecoJ.Krtl, a. . ccharer toth. full know- 
ledge of Imam Wali and his sons. It cannot therefore be said 
that their possession was adverse to the plaintifls who are the 
co-sharers in the joint tenancy. The learned district Judge 

has erred in holding that the continued possession of Imam Wall 
and h s sons for a period beyond 12 years was sufficient to 
throw out the claim of the plaintiffs. 1 allow this appeal with 
costs, set aside the decree of the lower appellate court and 

restore that of the trial court. 
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42 P. L. R„ J. & K., 286. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Uayoom , K. BChief J ust ice, 

and Mr. Justice K L. Kichlu. 

THAKAR LEHAR SINGH STATE. 

Criminal 1st Appeal No. 82 of 1996. 

Jammu. 9th Magh 19^6. 

Criminal Procedure Code , Section 465—Enquiry m re¬ 
gard to insanity of the accused 

Held, that, according to Section 465 of the Criminal 
Procedure ('ode it is incumbent on the Sessions Judge to hold 
an enquiry whether the accused is capable of making his de¬ 
fence when he was before him on commitment, to take the 
opinion of the assessors on that question and to come to a 
decision before proceeding further in the trial. Neglect to 
follow the mandatory provisions of Section 465 vitiates the 
trial. 

Appeal against the order of Additional Sessions Judge, 
Mirpur, dated 29th Bhadon 1996- 

Mr. Behan Lai Bhakhri with the appellant. 

Government Advocate. 

Judgment. 

The accused Lehar Singh has been convicted by the 
Additional Sessions Judge Mirpur under Section 302 of the 
Ranbir Penal Code and sentenced to death, subject to con¬ 
firmation by His Highness the Maharaja Bahadur This is 
an appeal against the conviction and the sentence. 

The appellant’s counsel submitted at the outset that the 
accused appellant was insane at the time of the trial and is 
still insane and as no enquiry was made by the Additional 
Sessions Judge in regard to unsoundness of mind of the accus¬ 
ed as is required by Section 465 of the Code of Criminal Pro¬ 
cedure, the present trial is absolutely illegal and should be 
quashed on that ground alone. We have examined the record. 
No enquiry in regard to the insanity of the accused has been 
made by the Additional Sessions Judge The accused appear¬ 
ed before us and we put to him a number of questions. He 
could not reply any single question put to him but went on 
muttering some incoherent phrases and expressions. He wore 
an absolutely blank expression. It may be that the accused 
was feigning insanity but we were not fully satisfied about 
his exact mental condition. It appears from the record that 
even before the learned Additional Sessions Judge the accused 
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made incoherent and unnecessary remarks and that might 
have created in the mind of the Judge some doubts about the 
sanity of the accused. Besides, the enquiry in regard to the 
mental condition of the accused was all the more necessary 
as the plea in regard to the insanity of the accused had been 
raised at a previous stage of the case. We are surprised that 
a judicial oflicer of the experience of Chaudhri Bhagat Ram 
should have ignored the mandatory provisions of law as con¬ 
tained in Section 465 of the Code of Criminal Procedure and 
started a trial of the case without making any enquiry whatso¬ 
ever in regard to the mental condition of the accused Accord¬ 
ing to Section 465 of the Criminal Procedure Code it is in- 
cubment on the Sessions Judge to hold an enquiry on the 
question whether the accused is capable of making his defence 
when he comes before him on commitment, to take the opin¬ 
ion of the Assessors on th it question and to come to a decis¬ 
ion before proceeding further in the trial. Neglect to follow 
the mandatory provisions of Section 465 vitiates the trial. 
This was the view taken by the Lahore Hi^h Court in 1926 
Lahore 49S and the Calcutta High Court in 1927 Calcutta 
289 As the mandatory provisions of law have been dis¬ 
regarded in this case, we are constrained to set aside the pro¬ 
ceedings taken by the learned Additional Sessions Judge and 
to order a retrial. The learned Additional Sessions Judge shall 
first make the necessary enquiry under Section 465 of the 
Code of Criminal Procedure in regard to the mental condition 
of the accused and after that take further action according to 
law. The accused shall be treated as an under-trial prisoner 
until further orders are passed in regard to him. A copy of 
this order shall be immediately sent to the Additional Sessions 
judge and the Superintendent Jail, Jammu. 

42 P. L. R. J.& K. 287. 

HIGH COURT OF J UD1CATU RE, J AMM U & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B., Chief Justice, 

and Mr. Justice K.L Kichlu. 

JA1 LAL versus DEV RAJ SHARMA. 

Criminal Reference No. 14 of 1996. 

Jammu, 4th Magh 1996. 

Criminal trial—Magistrate absent—Procedure. 

When a Magistrate is himself absent from the station on 
the date fixed, a fresh notice should be issued to the parties 
in regard to the next date and in the absence of that notice 
no exparte order should be passed by the Magistrate. 

Reference made by the Additional District Magistrate, 

Jammu, dated 9th Maghar 1996. 
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Mr. Anant Ram Gupta. 

Non-applicant in person 

Judgment. 

An application under section 133 of the Code of Criminal 
Procedure was filed in the court of the Sub-Judge Magistrate 
Udhampur and on that application the Magistrate directed the 
demolition of a house. On a revision application being filed, 
the learned Additional District Magistrate Jammu has made 
this reference with the recommendation that the order of the 
Sub Judge Magistrate is irregular and should be set aside. 

I have heard the parties and examined the record The 
case was fixed for hearing in the court of the Sub Judge 
Magistrate Udhampur on 17th Sawrin 1996 but on that date 
the Magistrate was not present in the station. The non¬ 
applicant was also not present on that date. So in the absence 
of the Magistrate the case was fixed for hearing on 25th Sawan 
but in regard to this date no fresh notice was issued to the 
non-applicant. On 25th Sawan 19^6 the Sub Judge Magistrate 
passed the order under revision When the Magistrate was 
himself absent on 17th Sawan 1996 a fresh notice ought to 
have been issued to the non-applicant in regard to the next 
date and in the absence of that notice no separate order ought 
to have been passed by the Magistrate. Besides, it appears 
from the record that no proper enquiry was made by the 
Magistrate in regard to the allegations made by the applicant. 
The order passed by the Sub-Judge Magistrate is clearly 
defective and cannot be maintained. I therefore accept the 
recommendation made by the learned Additional District 
Magistrate and setting aside the order of the Sub Judge 
Magistrate Udhampur dated 25th Sawan 1996, direct that 
the case shall be heard afresh and determined according to 
law. 


42 P L. R., J. & K. t 288. 

HIGH COURT OF JUDICATURE,JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B ., Chief Justice 

and Mr. Justice K. L. Kichlu. 

RUSTAM MIR versus STATE. 

SUBHAN MIR 
SIKANDAR MIR 

STATE versus RUSTAM MIR 

SUBHAN MIR 
SIKANDAR MIR. 
Criminal 1st Appeal No. 3 of 1996. 

Criminal Revision No. 35 of 1996. 

Jammu, 4th Magh 1996. 
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Ranbir Penal Code , Sections 304 and 325 — Difference. 
When the accused persons simply wanted to give beating 
to the deceased and they did not inflict an injury on a \ital 
part of the body and had no idea at the time that death was 
likely to result from these injuries, the offence falls un er 
section 325 and not under section 304, Ranbir Penal Code. 

Appeal and revision against the order of Sessions Judge, 

Srinagar, dated 30th Assuj 1996. 

Nemo, for the Appellants. 

Public Prosecutor. 


Judgment. 

The accused persons Rustam Mir, Subhan Mir and 
Sikandar Mir are brothers. They have been convicted by the 
Sessions Judge Srinagar under section 325 of the Ranbir Penal 
Code and sentenced to 2\ years rigorous imprisonment and a 
fine of Rs. 20 each. Against their convictions and sentences 
the accused persons have filed a joint appeal from the jail. 
The Government Advocate has also filed a revision application 
for the enhancement of the sentences. In regarc to this 
application notices were issued to the accused persons. This 
judgment will govern the decision of the appeal as well as of 
the revision application. 

Mohd Mir deceased was a cousin of the acccused persons. 
The prosecution version is that a few days before the 
occurrence Mohd Mir appeared as a witness in a civil case 
which was pending against Rustam Mir accused and in that 
case gave evidence against Rustam Mir. This was resented 
by Rustam Mir and his brothers. It is alleged that on the 
morning of 22nd Pha^an 1995 when Moh’d Mir was going 
towards Baramulla with his minor son Ali Mir he was suddenly 
attacked by all the accused persons. Sikandar Mir accused 
had a hatchet in his hand while the other accused were armed 
with lathis. All the accused persons started beating Moh d 
Mir and he dropped down unconscious. Mohd Mir s son 
Ali Mir ran to the village and informed his uncle Anwar Mir. 
Anwar Mir ran to the spot but before his arrival some 
persons had collected on the spot and had separated l o t 
Mir from the accused. Ahmad Malik lambardar was one o 
those persons. Mohd Mir was then taken in an unconscious 

condition to his house and he died the same afternoon. 1 he 

police station Handwara is about »4 miles from the scene o 
the occurrence. Anwar Mir started to report the matter to 
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, wh j le , Mohd Mir was still alive and the news of 
iio hd Mirs death was received by him later on. The post 
mortem examination was performed on 27th Phagan 1995 

i ln Arr ies were found on the bod y- In the opinion of the 
medical Ofhcer who conducted the post mortem examination 

the death of the deceased was caused by shock due to multiple 

injuries. The accused persons pleaded not guilty. 

We have examined the record. Anwar Mir started with 

certain other persons to report the matter to the police 
immediately after the occurrence and there was no time for * 
anybody to concoct a false story against the accused. In the 
hrst information report the names of all the three accused 
persons were clearly mentioned. 

Ali Mir and Ahmad Malik lambardar are the eye-witnesses 
of the occurrence. Roth these witnesses fully support the 
prosecution story. Ahmad Malik lambardar is an absolutely 
disinrerested witness and he happened to pass that way at the 
time when Mohd Mir was being beaten by the accused persons. 
Ahmad Malik lambardar fully supports the account of the 
occurrence given by Ali Mir. When Anwar Mir reached the 
spot he also saw the accused persons going away from the 
. ir was lying unconscious From the 

evidence on the record it is clear that Mohd Mir died as a 
result of the injuries caused to him by the accused persons. 

As regards the offence it is urged by the Public Prosecutor 
that an the deceased was beaten by the accused persons in a 
merciless manner and a large number of injuries were caused 
on his person the case would fall under section ^04 of the 
Ranbir Penal Code and not under section 325 We do not 
agree with this view. It is true that a number of injuries were 
inflicted on the person of the deceased but no injury was 
inflicted on the head or any other vital part of the body. 
Sikandar Mir accused carried a hatchet with him but it appears 
from the evidence that he used the blunt side of it in attack¬ 
ing the deceased. From the nature of the injuries received 
by the deceased it appears that the accused persons simply 
wanted to give a beating to the deceased and they had 
perhaps no idea at the time that death was likely to result 
from those injuries. So the accused persons have been rightly 
convicted under section 325 of the Ranbir Penal Code. 

As regards the sentences we think that the sentences 
awarded by the learned Sessions Judge are inadequate in the 
circumstances of the case. We therefore accept the revision 
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application and enhance the sentences of the accused appellants 
to four years rigorous imprisonment. The sentences of fine 
shall stand. The appeal filed by the appellants is dismissed. 
A copy of this order shall be sent to the Superintendent Jail. 

42 P. L. R., J. K , 291. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom, K. B., Chief Justice. 

LABHA RAM versus MANGTA, 

KARAM ELAHl 

Civil Revision No. 194 of 1996. A R. R. 

Jammu, 12th MagJi 1996. 

Limitation Act , Section 20. 

It is payment and not acknowledgment which saves 
limitation. If the payment is satisfactorily established to be 
made within the period of limitation, then it is immaterial as to 
when the acknowledgment is made. 

Revision application against the order of Munsiff, Mirpur, 
dated 30th Chet i995. 

Mr. Pindi Dass. 

Mr. Dhanpat Rai. 

Judgment. 

On 28th Maghar 1995 the plaintiff instituted a suit 
against the defendant for the recovery of Rs. 1 50 on the basis 
of a bond dated 2-th Phagan 1986. The plaintiff claimed 
that the bond was executed by the defendants and was for full 
consideration. It was further alleged by the plaintiff that 
on 8th Magh 1989 a payment in kind worth Rs. 15 was made 
to him by the defendants. The defendants denied the consi¬ 
deration of the bond and also pleaded that no payment what¬ 
soever was made by them to the plaintiff on 8th Magh 1989, 
and that the suit was therefore time-barred. The trial court 
found that no payment was made by the defendants to the 
plaintiff on 8th Magh 1989 and dismissed the suit as time- 
barred. The plaintiff has now come in revision to this court. 

The only point in dispute between the parties is as to 
whether any payment worth Rs. 15 was made by the defen¬ 
dants to the plaintiff on 8 th Magh 1989. The plaintiff produced 
one witness Mohd Bakhsh to support the alleged payment on 
8 th Magh 1989. I have examined the evidence of this witness 
and I am not impressed by it. The witness does not definitely 
state that any payment was actually made by the defendants 
to the plaintiff on 8th Magh 1989. He makes rather a vague 
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statement and says that sometime in the month of Poh 1989 
about two maunds of maize was given by the defendants to 
one Harbans Lai who is said to be a relation of the plaintiff. 
It is not clear from the evidence of Mohd Bakhsh whether 
Ilarbans Lai took the grain from the defendants on his own 
account or on account of the plaintiff. Besides, the entry in 
regard to the payment is made on 8th Magh 1989 while the 
witness states that the grain was delivered to Harbans Lai 
some time in Poh. This discrepancy about the period of pay¬ 
ment makes the factum of payment very doubtful. It is true 
that it is payment and not the acknowledgment which saves 
the limitation. If the payment is satisfactorily established to 
be made within the period of limitation, then it is immaterial 
as to when the acknowledgment is made. But in the present 
case the very fact of payment by the defendants within the 
period of limitation has not been satisfactorily established 
by the plaintiff In these circumstances the plaintiff’s suit has 
been rightly dismissed as time-barred. The revision application 
is dismissed with costs. 

42 P. L R . J. & K. 292. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayooin, K. B , Chief Justice. 

JAGAN NATH * versus NIKU 
Civil Revision No- 218 of 1996 A. R. R- 

Jammu, I 2th Magh 1996. 

Agriculturists Relief Regulation — Consideration—Onus 
on plaintiff-creditor. 

Under the Agriculturists Relief Regulation, it is for the 
plaintiff to establish that cash payment was actually made by 
him to the defendant at the time of the writing of a Nanwan. 

Revision against the order of Munsiff, Reasi, dated 26th 

Baisakh 1996. * 

Mr. Sant Ram. 

Mr. Pindi Dass. 

JUDGMFN I . 

The plaintiff instituted a suit against the defendant for the 
recovery of Rs. 69-9-0 on the basis of a nanwan dated 25th 
Poh 1988. The plaintiff’s claim was that a cash payment of 
Rs. 50 was made to the defendant at the time of the writing 
of the nanwan. The defendant denied his liability and 
pleaded that the nanwan was without consideration. The trial 
court dismissed the plaintiff’s suit. The plaintiff has now come 
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in revision to this court. , 0 , 

The suit was tried under the Agriculturists Keliet Kegula- 

tion and it was for the plaintiff to establish that a cash pay¬ 
ment of Rs 50 was actually made by him to the defendant at 
the time of the writing of the nanwan. To prove this payment 
the plaintiff produced two witnesses Kunj La) and Narsing 
Dass. In the first place both these witnesses cannot be called 
disinterested witnesses as they both admitted that they are 
indebted to the plaintiff. In the second place the evidence 
of these witnesses is clearly of a very unsatisfactory nature. 
In his statement dated 17th Sawan 19-5 Nars.ngh Dass stated 
that at the time of the writing of the nanwan on 25th Poll 
1988 only a cash payment of Rs. 50 was made by the plainti 

to the defendant and that no other transaction was conducted 

between the parties at the time, but when subsequently 
Narsingh Dass was confronted with the receipts written y 
himself on the same date i. e. 25th Poll 1%8 he had to change 
his previous statement on 19th Chet 199o and had to admit 
that certain amounts were paid back by the defendant to t e 
plaintiff at the same time when the nanwan for Rs. 50 
was written on 25th Poh 1988. Thus this witness clearly 
contradicts himself and no reliance can be placed on this sort 
of contradictory evidence. In these circumstances the 
plaintiff’s suit has been rightly dismissed. The revision 

application is dismissed with costs. 

HIGH COURT OF JUDICATURE, JAMMUJ * KASHMIR 
Before Mr. Justice Abdul Qayoom, K.B., ChteJ Justuse 
RANARASI DASS NANDA BUS LTD. 

HANS RAJ versus NANDA BUS LiD. 

Civil Revision Nos. 76 & 77 of 19^6. 

Jammu, 5th Magh 1996., 

Civil Procedure Code, Order 29, Rule 1 ui s y 

Corporation-Subscription and verification of P lea ^J,. d 

Held that Order 29, Rule 1, is clearly permissible ana 

„o, i" “,*iv= S it. term, .»d it lays do»n »«• 

All that is required is that the pleading 
a Principal Officer of a Corporation and he should 

to depose to the facts of the case. r pc; Courti 

Revision against the order of Judge, Small Causes Court, 

dated 28th Magh 1995. 
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Mir. Ram Lai Anand. 

Mr. Dm a Nath. 

~ Judgment. 

in resnprf-^ brought two suits for the recovery of rent 

the trffil and both these sui ts were decreed by 

applic-itinnc r fh' e defendants have now filed two revision 

cLe^i-h thls , c . our .‘- As the point involved in both the 

both ame ’ th ‘f- Judgment will govern the decision of 

doth the revision applications. 

the NIanH * n . tb ‘* case is a limited Company called 

on behalf ® u ®, bervlce Limited, and both the suits were filed 
Claimed °f C ° mpa " y b y one Lala Sadhu Ram who 

onR nn . be a he Ma \ ager of the company at Jammu. The 
Sm -Z L urged ln botb the revision applications is that the 

comnet . "° COmp A e / ent as they were not filed through a 
rha? P ?v. 1 person ' After examining the record I do not think 
thls contention is tenable. Lala Sadhu Ram filed a 

PHnHo a fA a m ,tt0 r he u effeCt that he was the Manager and 
., f '" ' pai ° ffic , er of tbe company at Jammu and was able to 
depose to the facts of the case. This affidavit is fully borne 
out by the evidence of Mr. B. I Nanda. No counter-affidavit 
in this connection was filed by any of the defendants. Order 

i * j- U 6 ^ P rov ides that in suits by oragainst a corporation any 
pleading may be signed or verified on behalf of the corpora- 

nrfi V r 6 Secretar y or by any Director or other Principal 
wrncer of the corporation who is able to depose to the facts of 

t e case This rule is clearly permissive and not imperative 

in its terms and it lays down mere procedure. All that is 

required is that the plaint should be verified by a Principal 

mcer and he should be able to depose to the facts of the case. 

1 his was the vrv taken in 1936 Bombay 418. In the present 

case it is clear from the record that Lala Sadhu Ram was the 

1 nncipal Officer qf the company at Jammu and he was able 

° k^ P °c? j° ^ acts of the case, and as such the suits were 

ng ly filed through him. Both the revision applications are 
dismissed with costs. 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

tiejore Mr. Justice Abdul Qayoom , K . B., Chief Justice , 

r and Mr. Justice J. N. Wazir. 

OHURA versus QUTAB DIN and others. 

Civil 1st Appeal No. 16 of 1996. 

Jammu, 6th Magh 1996. 
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Insolvency proceedings—Concealment of any portion oj 
the property by the applicant — Effect . 

Held , that, the mere fact of concealment of any portion of 
the property by the applicant is by itself no sufficient ground 
to reject his application to be declared an insolvent. Once 
a Receiver is appointed he could lay his hands on the entire 
property of the insolvent wherever it might be. 

Appeal against the order of District Judge, Jammu, dated 
20th Katik 1996. 

Mr. Anant Ram Gupta , for the x^ppellant. 

Respondents in person. 

Judgment. 

The applicant’s application for being declared an insolvent 
was dismissed by the District Judge Jammu. Against the order 
of dismissal this appeal has been filed by Chuhra applicant. 

The appellant’s counsel referred us to the evidence on the 
file and submitted that the applicant, who is old and blind, 
is absolutely incapable to pay off his debts. In rejecting 
the application the learned District Judge appears to have been 
mainly influenced by the fact that the applicant did not dis¬ 
close the whole of his property and exaggerated his liabilities 
to a certain extent. It has been repeatedly held by this court 
that the mere fact of concealment of any portion of the 
property by the applicant is by itself no sufficient ground 
to reject his application to be declared an insolvent Once a 
Receiver is appointed he could lay his hands on the entire 
property of the insolvent wherever it might be. We do not think 
that the present application has been dismissed on sufficient 
grounds. We therefore accept this appeal and setting aside the 
order of the learned District Judge declare the applicant 
to be an insolvent. The District Judge shall appoint a 
Receiver of the property of the applicant and take furt er 
action according to law. No order as to costs in this court. 


42 P. L. R. J & K., 295. ' ACrJ .. ID 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom , K.B., Chief Justice. 

Ch SHAHAB DIN versus LALU and others. 

Civil Revision No. 179 of 1996. A.R.R. 

Jammu, 12th Magh 1996. 

Interest —Where no stipulation lor payment of interest 
is made in the Nanwans, the claim for interest is rigMly 

dismissed. 
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Revision against the order of ?dunsitf, Samba, dated 30th 
Chet (996. 

Mr. Hamid Ullah. 

Non-applicants in person. 

Judgment. 

The plaintiff intituted a suit against the defendant for the 
recovery of Rs. 342. The trial court passed a ciecree for 
Rs. 18-10-9 in favour of the plaintiff against the defendants. 
The plaintiff has now come in revision to this court. 

The plaintiff’s claim included an item of Rs. 26i which 
has now been given up by the plaintiff’s counsel. Only two 
points have been urged in this revision application. The 
first is that in regard to the plaintiff’s remaining claim, interest 
ought to have been allowed by the trial court which has not 
< been done. I have examined the record. No stipulation for 
payment of interest has been made in the nanwans concerned 
and so the claim for interest has been rightly dismissed by 
j the trial court. 

The other point is in regard to the rate of pay which has 
been allowed to the defendants while they were in the service 
of the plaintiff. The applicant’s counsel submits that the rate 
of Rs. 5 per mensem which has been allowed by the trial 
court is excessive and should be reduced to Rs. 2-8-0 per- 
mensem. The defendants were admittedly in the service o 
the plaintiff and the rate of Rs. 5 per mensem for a whole 
time servant is not excessive. The revision application is 

dismissed with costs. 


42 P L. R . J & K . 296. ^ TTn/rro 

HIGH COURT OF JUDICATURE,JAMMU & KASHMIR 
Before Mr. Justice Abdul Qayootn-, K.B ., Chief Justice. 
Ch. MUNUN versus Ch. SHAH A3 DIN. 

Civil Revision No. 170 of 1996 A.R.R. 


Jammu, 12th Magh 1996 

i Agriculturists Relief Regulation—Consideration Onus . 

■ The plaintiff alleged that a cash payment was actually 
made to the defendant at the time of the execution of the 
nanwan. The defendant denied the plaintiff’s, claim an 
pleaded that the nawan was without consideration. He further 
stated that one R owed to the plaintiff the same amount o 
money and as R was in the service of the defendant, t e 
latter executed a nawan on behalf of R but no money what¬ 
soever had been received by him from the plaintiff 
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Held , that, as the plaintiff’s claim that a cash payment 
was made to the defendant is absolutely wrong, the nanwan 
is without consideration. 

Revision against the order of Munsiff, Samba, dated 30th 
Chet 1995. 


Mr. Pmdi Dass. 
Mr. Hamid Ullah. 


Judgment. 


The plaintiff instituted a suit against the defendant for 
the recovery of Rs. 261 on the basis of a nanwan dated 6th 
Maghar 1989. The plaintiff came to the court with the alleg¬ 
ation that a cash payment of Rs. 174 was actually made to 
the defendant at the time of the execution of the nanwan. 
The defendant denied the plaintiff’s claim and pleaded that 
the nanwan was without consideration. He further stated that 
one Rehmat owed to the plaintiff a sum of Rs 174 and as 
Rehmat was in the service of the defendant the latter exe¬ 
cuted a nanwan on behalf of Rehmat but no money whatso¬ 
ever had been received by him from the plaintiff. The trial 
court dismissed the plaintiff’s suit. The plaintiff has now 
come in revision to this court. 


I hive heard the counsel for the parties and examined 
the record. It is clear from the record that no cash payment 
was made by the plaintiff to the defendant at the time of the 
writing of thi nanwan and that the nanwan was executed in 
connection with Rehmat’s account with the plaintiff. Rehmat 
happened to be in the private service of the defendant and so 
the defendant executed a nanwan in favour of the plain l. 
Thus the plaintiff’s claim that a cash payment of Ks 1/4 
was made to the defendant is absolutely wrong. urt er l 
is clear from the account books of the plaintiff lmse an 
also from his statement dated 22nd Sawan 1995 that Rehmat 
paid back to the plaintiff his debt of Rs. 174 in cash and in 
kind and that the whole of Rehmat’s account with the plaintiff 
was settled in full In these circumstances it is quite clear 
that the nanwan dated 6th Maghar 1989 on which the present 
suit is based is w thout consideration. The plaintiff s suit 
has thus been rightly dismissed. The revision application is 

dismissed with costs. 
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HJGII C °U RT OF JUDICATURE, JAMMU & KASHMIR. 

i'a i^r(^ S ! tCe Abdul 8 a y° om ’ K- B„ C/ue1 Justice. 
rAoHORI LAL versus FAIZ ALAM. 

Civil Revision No. 155 of 1996. A R. R. 

Jammu, 5th Magh 1996. 

Limitation Regulation , Section 73—Exclusion of time 

oj aejcndanVs absence jrom the State—Onus—Continuous 
absence. 


Held, that, the burden of proving that the defendant has 

een a aent from the State territories for any specified time is 

leavdy on the plaintiff and he has to prove not only that the 

e endant went out of the State for certain intervals but that 

ie was continuously absent from the State for the whole of 
the specified period. 

Revision against the order of Sub Judge, Mirpur, dated 7th 
Chet 1995. 

Mr. Harbans B hag at. 

Mr Jaswant Singh. 

JUDGM ENT. 

On 28th Kattk 1994 the plaintiff instituted a suit against 

the defendant for the recovery of Rs. 1 70 on the basis of a 

nanwan dated 30th Sawan 1987. The suit was brought about 

15 months beyond the prescribed period of limitation but the 

plaintiff pleaded that the defendant was away from the State 

territories for about three years and so he claimed the benefit 

of section 13 of the Limitation Regulation. The defendant 

denied his absence from the State as alleged by the plaintiff. 

The Munsiff Mirpur decreed the plaintiff’s suit. On appeal 

the learned Subordinate Judge Mirpur set aside the decree of 

the trial court, declared the suit as time barred and dismissed 

it on that account. The plaintiff has now come in revision 
to this court. 

I have heard the learned counsel for the parties and ex¬ 
amined the record. Section 13 of the Limitation Regulation 
provides that in computing the period of limitation prescribed 
m any suit the time during which the defendant has been 
absent from the State shall be excluded The burden of pro¬ 
ving that the defendant has been absent from the State terri¬ 
tories for any specified time is heavily on the plaintiff and he 
has to prove not only that the defendant went out of the 
State for certain intervals but that he was continuously absent 
from the State for the whole of the specified period. In the 
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present case the plaintiff produced Budh Singh, Nek Mohd 
and Lai Khan. I have carefully examined the evidence of 
these witnesses and I am not very much impressed by it. 
Two of these witnesses belong to different villages and they 
were not expected in the ordinary course to know the move¬ 
ments of the defendant. On the other hand the defendant 
produced the local Patwari Mohd. Hussain and Ghulam Nabi 
Lambardar of the village in which he lives and it is clear 
from the evidence of these witnesses that barring for short 
intervals the defendant was not continuously absent from the 
village for any long period. The Patwari is attached to the 
defendant’s village for the last four years and he definitely 
stated tnat the defendant was present in the village at the 
time of every Girdawari during this period. The plaintiff 
has, thus not been able to satisfactorily establish that the 
defendant was away from the State territories for a period of 
three years. Such being the case the benefit of section 1 3 of 
the Limitation Regulation could not be given to the plaintiff 
and his suit has been rightly declared to be time barred by 
the lower appellate court. The revision application is dis¬ 
missed with costs. 


42 P L. R., J &K.299. orT _ /ITO 

HIGHCOURT OF JUDICATURE, JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom , K. B., Chief Justice , 

and Mr. Justice J . N. Wazir. 

VISHWA NATH versus BAVVA BHOLANAND 

and others. 


Civil First Appeal No. 88 of 1996. 

Jammu, l;th Magh 1996/26th January 1940. 
Succession Certificate Act — Nature of enquiry under the 

Act—Object of the certificate granted. . . , 

No elaborate or lengthy enquiry is required tor the 
grant of succession certificate and the point should be cc er- 

mined in a summary manner. ■ ... , , 

The grant of succession certificate does not establish the 

title of the grantee as the heir of the deceased. It on Y UI T 
ishes him with the authority to collect debts and a ow 
debtors to make payment to him without incurring any ris c. 
Appeal against the order of District Judge, Jammu, dated 

3rd 1996. 

Mr. Ladha Singh , Advocate. 

Mr. Rup Chand Nanda , Valul. 
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Judgment. 

This is an appeal preferred by Vishwananth against an 
order of the learned District Judge granting a succession certi¬ 
ficate to Bholanand to collect the monies of Brahmachari 
Purshotamanand deceased from the Bank. 

The facts which gave rise to this appeal briefly are that 
Purshotamanand was residing at Jammu and had gone for 
pilgrimage to Chamba where he died. He had immoveable 
property here and a fixed deposit with the Punjab National 
Bank Ltd., Jammu. Bholanand and Vishwanath are the two 
rival claimants to the deposit. Bholanand produced a will 
alleged to have been made by the deceased in his favour and 
applied for probate. The learned District Judge found that 
the will was not proved and the application for probate was 
dismissed. Bholanand produced seven witnesses to show that 
he was the Chela of Purshotamanand. About the same 
number of witnesses was produced by Vishwanath to establish 
his being the Chela of Purshotamanand. The learned Dis¬ 
trict Judge has believed the witnesses of Bholanand and has 
given cogent reasons for disbelieving the other set of witnesses 
produced by Vishwanath. He has found that prima facie 
Bholanand is better entitled to the succession certificate. On 
behalf of Vishwanath appellant it is contended now before us 
that Bholanand produced a forged will before the District 
Judge and he ought not to have been granted the succession 
certificate. It was further contended that the evidence pro¬ 
duced by Bholanand does not prove that he was the Chela of 
Purshotamanand deceased. The will produced by Bholanand 
before the District Judge which was alleged to have been 
made in his favour by Purshotamanand has not been proved 
by him and his application for probate was therefore dismissed. 
The mere fact that he failed to prove the will which he pro¬ 
duced before the court does not disqualify him to get the suc¬ 
cession certificate. The only point therefore to determine in 
this appeal is whether Bholanand has succeeded in making 
out a prima facie case for the succession certificate. There 
are authorities of British Indian High Courts which lay down 
that no elaborate or lengthy enquiry is required for the grant 
of succession certificate and the point should be determined 
in a summary manner—vide 25 Bombay 523. All the wit¬ 
nesses produced by Bholanand stated that he was the Chela 
of Purshotamanand and they also describe the initiation cere- 
money which took place when he was made the Chela. On 
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the other hand the evidence produced by Vishwanath is not 
of a satisfactory nature. He is a family man and is working 
with some shopkeeper. The counsel for the appellant has 
not shown any authority for the proposition that a family man 
could become a Chela of a Brahmachari Sadhu. After con¬ 
sidering the evidence of bath the parties it appears that Bhola- 
Nand has rightly been considered to be better entitled to 
succession certificate. Besides the decision arrived at in this 
case is not conclusive and cannot operate as res-judicata in 
a regular suit between the parties The grant of succession 
certificate does not establish the title of the grantee as the 
heir of the deceased. It only furnishes him with the authority 
to collect the debts and allows the debtors to make payments 
to him without incurring any risk. Bholanand the grantee has 
been asked to give security to the extent of the debt for which 
the certificate is to be granted Under these circumstances 
we affirm the order of the learned District Judge and dismiss 
this appeal with costs. 


42 P. L. R. J. & K , 301. 

HIGH COURT OF J UD1CATU RE, JAMM U & KASHMIR. 

Bejore Mr. Justice Abdul Qayoom , K. B., Chiel Justice. 
MOHRU and another versus MST. RANO and another. 

Civil Revision No 217 of 1996 A.R-R. 

Jammu, 12th Magh t996. 

Creditor and debtor — Liability. 

When a creditor obtains a separate nanwan from another 
person and on obtaining that nanwan, the debtor is released 
from all liability for the payment of his debts, it is no longer 
open to the creditor to proceed against the relations of the 
deceased debtor in regard to the same transaction. 

Revision against the order of MunsitI, Ramnagar, dated 

31 st Baisakh 1996. 

Mr. Rup Chand Nanda jor Mr. Girdhari Lai. 


Nemo for the non-applicants. 

Judgment. 

The plaintiff instituted a suit against the defendants for 
the recovery or Rs. 260 on the basis of a nanwan dated 22nd 
Kalik 1989. The plaintiffs claim was that one Lachhu de¬ 
ceased husband of defendant No. 1 and brother-in-law o 
defendant No. 2 owed to the plaintiff a sum of Rs. 175 and 
tnat in connection with that debt the defendants executed 
the nanwan for Rs 175 in favour of the plaintiff on 22nd KatiU 
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1989. The defendants pleaded that they were not in possess¬ 
ion of any property left by Lachhu and that the nanwan ob¬ 
tained from them was without consideration. The trial court 
dismissed the plaintiff’s suit. The plaintiff has now come in 
revision to this court. 

There is no substance in this revision application. It is 
clear from the record that in connection with Lachu’s debts 
the plaintiff obtained a separate nanwan for Rs. 175 from one 
Khazana and on obtaining that nanwan from Khazana, 
Lachhu was released from ail liability for the payment of his 
debts. So when Lachhu’s liability was terminated by the 
plaintiff himself during Lachhu’s life time it has not been 
explained as to how the plaintiff obtained a further nanwan 
from the defendants on 22nd Katik 1989. When the plaintiff 
has already obtained a separate nanwan for the amount from 
Khazana in connection with Lachhu’s liability it is no longer 
open to the plaintiff to proceed against the present defendants 
in regard to the same transaction. Besides, it appears from 
the record that Lachhu has left a son and that son is in 
possession of his property. In these circumstances, the plain¬ 
tiff’s suit against the present defendants has been rightly dis¬ 
missed. The revision application is dismissed without any 
order as to costs as the non-applicants did not appear. 

42 P. L. R., J & K , 3C2. 

HIGH COURT OF JUDICATURE JAMMU & KASHMIR. 

Before Mr. Justice Abdul Oayoom , K. £., ChieJ Justice. 

WAZIR CHAND ~ versus STATE. 

AMAR SINGH versus STATE. 

Criminal 1st Appeals Nos. 6 and 7 of 1996. 

Jammu, 10th Magh 19^6. 

Criminal trial—Evidence —Opinion of Medical witnesses 
— Punishment. 

Criminal cases have to be determined and decided accord¬ 
ing to the facts on record and not on the basis of mere conjec¬ 
ture and surmises. 

No importance need be attached to the opinion of a 
Medical Officer when it is against common sense and opposed 
to all direct evidence on the file. 

Appeals against the order of Additional Sessions Judge, 
Mirpur, dated 31st Bhadon 1996. 

Mr. Behan Lai Bhakn. 

Government Advocate. 
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JUDGM ENT. 

% The accused persons Wazir Chand and Amar Singh are 
brothers. They have been convicted by the Additional Sessions 
Judge Mirpur under section 304 of the Ranbir Penal Code and 
sentenced to two years rigorous imprisonment and a line of 
Rs. 25 each. Against these convictions and sentences two 
separate appeals have been tiled by the accused persons. As 
the facts of the case are the same this judgment will govern the 
decision of both the appeals. 

On the night between 19th and 20th Chet 1995 the accused 
persons slept in their house in village 13ata 1 a and had a camel 
belonging to them tied in the compound. At about mid-night 
Wazir Chand accused woke up on the barking of dogs and he 
found the camel missing from the house. He then called out 
his brother Amar Singh accused and they both rushed out of 
the house in search of the camel. They saw the camel being 
taken by a man at some distance and they both followed that 
man. The man who had stolen the camel from the 
house of the accused persons and was seen going along with 
the camel was one Tota of village Kullian.. On finding that 
he was being chased. Tota left the camel and attempted to run 
away but Tota was soon over taken by the accused persons 
who were armed with sticks. Tota had also a stick with him 
but he was over-powered and given a severe beating by the 
accused persons. Afterwards the accused persons brought 
Tota to their house and kept him there. In the morning 
Wazir Chand accused went to the Police Chowki h> arna a 
to report the theft of the camel and the arrest of the culprit but 
during his absence from the house Tota died of the injuries 
received. The post mortem examination was performe on 
21 st Chet 1995 and 38 injuries including two injuries k 
head were found on the body. Dr. Karam C an ^ 
Assistant Surgeon Hamir Pur Sidhar dispensary who conducted 
the post mortem examinatian stated in the post mortem report 
that the deceased died from the shock due to the injuries. 

It is submitted by the appellant’s counsel that r " ta 'vas a 
notorious thief in the illaqa and as he was caug it re 
with the stolen camel he might have been beater ' ° y , 
other villagers who had collected on the spot on ' 
raised by the present appellants. But th.s submission is a mere 
after thought and is not supported by any satisfactory evidence 
Criminal cases have to be determined and deeded according 

to the facts on the rocord and not on the basis of me 
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ture and surmises. When Wazir Chand accused went to the 
Police Chowki Barnala to make a report in regard to the theft 
of the camel, he admitted the presence of Piaru and Tejan 
witnesses on the spot. So according to Wazir Chand accused 
himself Tejan and Piaru were present on the spot at the time 
of the occurrence These witnesses definitely stated thatTota 
was given a beating by the accused persons and by nobody 
else. 

The second point urged by the appellants’ counsel is that 
the conviction of the accused persons should not be main¬ 
tained as the evidence of the eye-witnesses is not supported 
by the evidence of Dr. Karam Chand Sub-Assistant Surgeon. 
There is no doubt that the evidence of the Medical Officer 
is of a very unsatisfactory nature but no importance need be 
attached to the opinion of a medical officer when it is against 
commonsense and opposed to all direct evidence on the file. 
Dr. Karam Chand definitely stated in the post mortem report 
that the death of the deceased was due to shock caused by 
the injuries. But in his statement in the court he deposed 
that the death might have been caused by the deceased taking 
a drink of water. This opinion is absurd on the face it. The 
learned Additional Sessions Judge has remarked in his judg¬ 
ment that the Sub Assistant Surgeon is either inefficient or 
corrupt or both and I am inclined to endorse that remark. A 
copy of this judgment together with a copy of the Additional 
Sessions Judge’s judgment and a copy of the post mortem 
report shall be sent to the Hon’ble Minister incharge of the 
Medical Department for taking such action against the Sub 
Assistant Surgeon as may be considered necessary. 

From the evidence on the record the offence has been 
fully established against the accused persons and they have 
been rightly convicted. 

As regards the sentence, the appellants’ counsel sub¬ 
mitted that Tota deceased was a notorious thief and he was 
caught red handed with the stolen property and that the 
accused persons simply acted in the exercise of their right of 
private defence, although that right might have been exceeded, 
some reduction might be made in the sentence. In this con¬ 
nection the learned counsel referred to 1936 Lahore 28 and 
29 Punjab Record 1902. In 1936 Lahore 28 a person was 
found stealing carrots from the field of the accused and the 
latter followed the thief, struck him on the head and caused 
his death. The accused was convicted under section 304 of 
the Indian Penal Code but was sentenced only to six months 
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rigorous imprisonment. In the other case 29 Punjab Record 
1902 a person was found cutting corn in the held of the 
accused and the latter chased him, hit him recklessly on the 
head and fractured his skull in two places causing death. The 
accused was convicted under section 304 but was sentenced 
only to one year’s rigorous imprisonment. In the present case 
the thief Tota was seen going away with the stolen camel and 
he was also armed with a stick. It appears from the evidence 
of the eye-witnesses that Tota was also aiming blows at the 
accused persons but these blows were warded oft with the 
sticks which the accused had in their hands. Keeping in 
view all the circumstances of the case, I think that a sub¬ 
stantive sentence of one year’s rigorous imprisonment shall be 
sufficient and I reduce the substantive sentence accordingly. 
The sentences of tine are also reduced to Rs. 10 (ten rupees) 
in the case of each of the accused persons and in default of 
payment of fine the period of rigorous imprisonment shall be 
15 days. With this modification in the sentence the appeals 
are dismissed. The appellants shall be informed of this order 
in jail. 

42 P. L. R., J. & K., 305. 

HIGH COURT OF J UDICATURE, J A MM U & KASHMIR. 

Before Mr. Justice Abdid Qayoom, K. B ., Chief Justice. 

GHANDARAB SINGH versus STATE. 

Criminal 2nd Appeal No. 21 of 1996. 

Jammu, 11th Magh 19v«6. 

Criminal trial —Evidence — Duty of prosecution. 

It is not necessary for the prosecution to produce in the! 
court each and every witness cited in the first information! 
report but it is obviously not in the interests of the prosecution! 
to produce only those witnesses who are interested in on cl 
party or the other and to avoid producing witnesses who can 

be called disinterested and independent, u 

Appeal against the order of Sessions Judge, Jammu, date 

5th Poh 1996. 

Mr. Ram Lai Anand. 

Public Prosecutor. 

Judgment. 

The accused Gandharab Singh was convicted along with 
five other persons under section 353 of the Ranbir Penal Code 
and sentenced to six months rigorous imprisonment and a fine 

of Rs. 10. He was further convicted under section 332 of the 
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1 \anb'.r Penal Code and was sentenced to one year’s rigorous 
imprisonment and a tine of Rs. )0. Both the sentences were 
to run concurrently. On appeal the Sessions Judge Jammu 
acquitted the five other persons but maintained the convictions 
of Gandharab Singh. The sentence of Gandharab Singh was 
reduced to six months rigorous imprisonment for each offence 
and both the sentences were to run concurrently. The sen¬ 
tence of fine under section 332 was maintained This is a 
further appeal hied on behalf of the accused. 

On 21st Chet 1994 a Mela was held in a village Batehra 
and there was also a wrestling contest in that Mela. The pro¬ 
secution story is that there was some disturbance at the wrest¬ 
ling contest and Sub Inspector Abdul Gaffur who was on 
duty in the Mela proceeded to restore order. It is alleged 
that a number of persons including the present accused first 
assaulted the Sub Inspector and later on the present accused 
struck the Sub Inspector with a lathi. According to the pro¬ 
secution several thousands of persons were present at the time 
of the occurrence. u 

It is submitted by the appellant’s counsel that the pre¬ 
sent accused and his family were not on good terms with 
Hari Ram Zaildar and that on account of this enmity an 
absolutely false case has been made against the present 
accused. It is further submitted that a number of witnesses 
were cited in the first information report but out of these wit¬ 
nesses only those who were under the influence of Hari Ram 
Zaildar were produced in the court and the rest who were 
expecuted to tell the truth were not produced. I have examined 
lthe record. It appears from the record that a brother of the 
[present accused was a candidate for the post of Zaildar and 
[on that account, the relatu ns between Hari Ram and the 
I brother of the accused were strained In regard to the present 
incident the presence of a number of persons including 
1 L. Nand Lai, Master Khurshid Alam, Ghulam Qadir Fat- 
wari and Des Raj contractor was mentioned in the first 
information report but all the persons named above were not 
produced by the prosecution in the court The prosecution 
elected to produce Hari Ram Zaildar, Rahim Bakhsh Gujar, 
Hakim Din Arain and Khem Chand. The evidence of these 
witnesses has been fully discussed by the learned Sessions 
Judge. Hari Ram Zaildar is admittedly on hostile terms with 
the accused and the learned Sessions Judge has found that 
Rahim Bakhsh Gujar and Hakim Din witnesses were not free 
from Hari Ram’s influence. Similarly the Sessions Judge does 
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not consider Khem Chand to be an independent witness. 
This evidence produced by the prosecution cannot therefore 
be considered to be very satisfactory. Of course it is not 
necessary for the prosecution to produce in the court each 
and every witness cited in the first information report but 
it is abviously not in the interests of the prosecution to pro¬ 
duce only those witnesses who are interested in one party or 
the other and to avoid producing witnesses who can be called 
disinterested and independent. In the present case the pro¬ 
secution did not produce the right type of witnesses and pro¬ 
duced only witnesses who could not be considered as dis¬ 
interested and independent. There was a big crowd at the 
time of the occurrence and as has been found by the learned 
Sessions Judge none of the accused persons was previously 
known to the Sub Inspector. It appears from the record that 
Hari Ram Zaildar was very prominent with the Sub Inspector 
at the time of the show and also that the names of the cul¬ 
prits who took part in the assault were communicated to the 
Sub Inspector by Hari Ram Zaildar. In a situation like that, 
there was nothing strange for Hari Ram Zaildar to wrongly 
implicate persons who were not on good terms with him. 

After examining the record. I am not fully satisfied that 
the offences have been fully and satisfactorily established 
against the accused person. In any case, the case is not ree 
from doubt and I think that the accused is entitled to the 
benefit of doubt. 1 therefore accept this appeal and setting 
aside the conviction of the accused acquit him. e . accu 
person is present and he has been informed o is • 

The fine, if already paid, shall be refunded to him. A “py 
of this order shall be sent to the Superintendent Jail Jammu. 

HIGH COURT OF JUDICATURE, 3U &KASHM! ^ 
Before Mr. Justice Abdul Qayoom , K. B., Chief .Jus • 
RASOOL BAKHSH versus biAir- 

ALI MOHD 
AHMAD DIN 
NASHRA 
JAN MOHD and 
HASHAM 

Criminal 2nd Appeal No. 36 of 1996 
Jammu, 26th Phagan 1996. 

wSt'are found to be untruth- 
tula™ the gSt pa,, of , heir evidence i, is dangerous to 
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jconvict the accused on the residue without corroboration. 

Appeal against the order of Sessions Judge, Jammu, dated 
23rd Magh 1996. 

Mr. Ghulam Abbas. 

Assistant to the Advocate General. 

Judgment. 

The accused persons, Ahmad Din, Rasul Bakhsh, Jana, 
Ali Mohd, Nashra and Hasham were convicted by the MunsifF 
Magistrate, Samba, under Section 148 of the Ranbir Penal 
Code and sentenced to six months rigorous imprisonment and 
a fine of Rs. 5 each. Ahmad Din was also convicted under 
section 326 of the Ranbir Penal Code and sentenced to one year’s 
rigorous imprisonment and a fine of Rs. 25. The other five 
were convicted under section 323 and sentenced to one months 
rigorous imprisonment and fine of Rs. 10 each. All the accused 
persons were further directed to furnish security in the sum of 
Rs. 300 to keep the peace under section 106 of the Code of 
Criminal Procedure for a period of six months after their 
release from the jail. On appeal the learned Sessions Judge 
Jammu maintained the conviction of Ahmad Din accused 
under section 148 and 326 of the Ranbir Penal Code but 
reduced the sentence to six months rigorous imprisonment and 
a fine of Rs. 5 for each offence. The sentences were to run 
concurrently. In the case of the remaining persons the con¬ 
viction was altered from section 148 to one under section 147 
and the conviction under section 323 was maintained. They 
were sentenced to three months rigorous imprisonment and a 
fine of Rs 5 each under section 147 and one months rigorous 
imprisonment and a fine of Rs. 5 each under section 323. 
The sentences of imprisonment are to run concurrently. The 
order in regard to security was maintained in regard to all the 
six appellants This is a further appeal filed on behalf of the 
accused persons. 

There are admittedly two parties in village Khosa 
Manahasan one led by Rasul Bakhsh accused and the other 
by Mehar Din witness and the relations between the two are 
very much strained. The prosecution story is that on the 
morning of 8th Chet 19^5 certain boys were cutting grass in a 
field and that was objected to by Shah Mohd brother of Mehar 
Din. Upon that the accused persons who happened to be there 
flew in a temper and all combined to give a beating to the persons 
belonging to Mehar Din’s party. Fir Mohd Mehar Din and 


Jammu and Kashmir. 


309 


Vol. XL1I—1940. 1 


Sardhu were working in a place nearby and it is alleged that 
the accused persons first gave a beating to Pir Mohd and 
after that they turned to Mehar Din and gave him a beating. 
Of the accused persons Ahmed Din was armed with a hatchet 
while the others had sticks with them. It is alleged that 
Ahmad Din accused attacked Mehar Din with the hatchet 
and caused him three incised injuries on the right leg while 
the other beat him with sticks. A report of the occurrence 
was given to the police the same day by Mehar Din’s mother 
Mst. Daulte. Mehar Din was medically examined and three 
incised wounds and five contused wounds were found on his 
person and he had to stay in the hospital for more than 20 
days. The trial Magistrate did not believe that part of the 
prosecution story which related to the beating given to Pir- 
Mohd but found that Mehar Din had been attacked and 
beaten as stated by the prosecution. 

The prosecution witnesses Barkat Ali and Nizam Din 
are the eye-witnesses of the occurrence and they fully support 
the prosecution story. In this appeal it is submitted on be¬ 
half of the accused persons that as the evidence of the eye¬ 
witnesses was not relied upon in regard to the first incident 
i.e. in regard to the beating given to Pir Mohd their evidence 
in regard to the beating given to Mehar Din should also not 
be believed. In this connection reference has been made to 
1927 Nagpur 43, 1930 Oudh 460 and 1934 Lahore 744. I 
quite agree with the view that where the prosecution witnesses 
are found to be untruthful as to the greater part of their evi¬ 
dence it is dangerous to convict the accused on the residue 
without corroboration. But in the present case the evidence 
of the eye-witnesses Barkat Ali and Nizam Din has not been 
found to be false in regard to any material particular. e 
main reason why the trial Magistrate did not find the beating 
given to Pir Mohd as fully established was that no mention 
in regard to that incident was made in the first in ormation 
report given to the police by Mehar Din’s mother st. au • 
That report mentioned only the incidents in regard to the 
beating given to Mehar Din. So the trial Magistrate was 
fully satisfied about the first incident i.e. about the beati g 
given to Pir Mohd as there was no mention made in the 
information report about that incident. But ho ar as e 
cident in regard to Mehar Din is concerned there . IS v ^ 
convincing evidence on the file. The evidence t j u 
Barkat Ali and Nizam Din eye-witnesses is fully suppor to y 
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the evidence of Sardhu and Sadhu Singh Patwari. Apart from 
that the evidence of the eye-witnesses is fully supported by the 
medical evidence on the hie. 

The other point urged by the appellant’s counsel is that 
some of the accused persons were charged by the trial Magis¬ 
trate under section 148 of the Ranbir Penal Code, but their 
conviction has now been altered by the Sessions Judge to 
one under section 147 and that this is not according to law. 
The appellants counsel appears to be under some mis-appre- 
hension. Section 147 deals with rioting while section 148 
deals with a more aggravated offence of rioting armed with 
deadly weapon So if some of the accused persons have been 
convicted for an offence which is milder than the one for 
which they were charged they can have no grievance. The 
position would have been different if the accused persons had 
been charged under section 147 and convicted under sect¬ 
ion J48. 

From the evidence on the record the offences have been 
fully established against the accused persons and they have 
been rightly convicted. 

As regards the sentences I see no reason to interfere 
with the sentence passed against Ahmad Din He was the 
person who was armed with a hatchet and he caused three 
incised wounds on the person of Mehar Din with that hatchet 
The result of these incised wounds was that Mehar Din had 
to stay in the hospital for more than 20 days. The sent* nces 
of Ahmad Din are maintained. As regards the other appell¬ 
ants I think that keeping in view all the circumstances of the 
case the substantive sentence of imprisonment already under¬ 
gone by them will meet the ends of justice and l therefore 
reduce their substantive sentence for both the offences to that 
already undergone. The seniences of fine are maintained. 
The order regarding security is maintained in regard to all 
the six accused persons. The appeal of Ahmad Din is dis¬ 
missed while that of the five accused appellants is accepted 
to the extent indicated above. Ahmed Din accused is at pre¬ 
sent on bail. His bail bond is cancelled. He shall be sent 
to jail to serve the remaining portion of his sentence. 

42 P L. R., J. &K., 310. 

HIGH COURT OF JUDICATURE,JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom, K. B , Chitf Justice 

(ind Mr. Justice K. L Kichlti. 

RAJA RAM versus STATE. 

Criminal 1st Appeal No. 21 of 1996. 

Jammu, 27th Pliagan 1996. 
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' Ranbir Penal Code , Section 302 —Murder—Evidence- 
Deceased jired at—Position and distance from deceased not 

determined—Duty oj trial Court. 

No attempt was made by the trial court to find out from 
the witness as to what was the position of the various persons 
concerned in the show at the time when the shots were fired 
at and also from what distance the shots were fired. In the 
absence of any such definite information, various guesses and 
conjectures had been expressed during the course of arguments 
but judicial cases cannot be determined on the basis of 
guesses or conjectures. They can only be decided on the 
basis of definite and solid facts. It was the duty of the trial 
court to ascertain from the approver, the exact position of the 
various persons concerned at the time when the shots were 

said to have fired at the deceased. 

Appeal against the order of Additional Sessions Judge, 

Mirpur, dated 2nd Magh 1996. 

Mr. Amar Dass. 

Advocate General. 


Judgment. 

Raja Ram has been convicted by the Additional Sessions 
Judge, Mirpur, under section 302 of the Ranbir Penal Code 
and sentenced to death, subject to confirmation by His High¬ 
ness the Maharaja Bahadur This is an appeal against the 

conviction and the sentence. , 

After hearing the learned counsel for the parties and ex¬ 
amining the record we do not think that this case has been 
properly tried. In view of the order that we propose to pass 
in this case we do not want to express any opinion about the 
merits of the case but we would only mention some ot the 
material defects that have been found in the trial of the pre- 
sent case. P.W. 7 Moti Lai approver is stated to be the only 
eye-witness of the occurrence at the time when Chet Kan. 
was done to death. Moti Lai stated that when the party reach¬ 
ed the jungle Chetram deceased was asked to look into a 

hole as to whether there was any porcupine in it and when 

Chetram was bending to look into the hole he was first hr 
ht by Kishen Chand who is at present absconding; and1 att 
that a second shot was fired at him by the present accused 
Raja Ram. There is nothing whatsoever on the recor t< 
show as to what was the position of^shen Chand and 1Raj 
Ram in relation to Chet Ram when the shots were fired an 
what was the actual distance from which the shot, were hr 
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at. It is a great pity that no attempt was made by the learn¬ 
ed Additional Sessions Judge to find out from the witness as 
to what was the position of the various persons concerned in 
the show at the time when the shots were fired at and also 
from what distance the shots were fired. In the absence of 
any definite information on the point on the record, vorious 
guesses and conjectures have been expressed before us during 
the course of the arguments but judicial cases cannot be 
determined on the basis of guesses or conjectures. They can 
only be decided on the basis of definite and solid facts. The 
learned counsel for the appellant urged that at the time when 
the first shot is said to have been fired by Kishen Cha/nd 
absconder he was probably behind Chet. Ram deceasedjfcl 
as such injury No. 6 which is the entrance wound in^Bfc 
cavity of the stomach could not have been caused and t™s 
the approver's testimony is contradicted by the medical evi¬ 
dence on the file. In reply to this the learned Advocate 
General submitted that at the time of firing the shot Kishen 
Chand was standing somewhere in front of the deceased and 
injury No 6, could thus be caused in the manner stated by 
the approver. But as remarked above these are all con¬ 
jectures and it is no use discussing here the various probabili¬ 
ties of the ca^e. In a case like this it was the duty of the 
Additional Sessions Judge to ascertain from the approver the 
exact position of the various persons concerned at the time 
when the shots are said to have fired at Chet Ram, and after 
that it could be determined as to whether the injuries actu¬ 
ally found on the body of Chet Ram could or could not be 
inflicted from those positions 

The confessional statement of Raja Ram accused was 
recorded under section 164 of the Code of Criminal Procedure 
by the Tehsildar Magistrate Abbotabad on 29th April 1939 
corresponding to 17th Baisakh 1996. In regard to this con¬ 
fession it is submitted by the appellant's counsel that as the 
Tehsildar Magistrate who is said to have recorded the con¬ 
fession was not examined by the trial court it cannot be said 
as to whether the confession waa actually recorded by a 
Magistrate or the Head Constable of the State who went to 
Abbotabad got the printed form filled in by some Police offi¬ 
cial. It is further submitted that even if it is assumed that 
the confession was recorded by the Tehsildar Abbotabad exer¬ 
cising second class magisterial powers the confession would 
still be inadmissible in evidence as according to section 164 
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of the Code of Criminal Procedure confessions can be record¬ 
ed by a second class Magistrate only it he is specially em¬ 
powered in that behalf by the local Government and there is 
nothing on the record to show that the Tehsildar Magistrate 
has been so empowered by the local Government. To ma^e 
the position quite clear the simplest thing for the trial court 
was to send for the Tehsildar Magistrate and examine him in 
regard to the confession. It could also then be ascertained 
as to whether the Tehsildar exercising second class powers had 
specially been empowered Dy the local Government under 

section 164 of the Code of Criminal Procedure. 

As the case has not neen properly tried we accept this 
appeal and setting aside the order of the Additional Sessions 
l|3|f-e Mirpur so far as it relates to the accused Raja Ram, 
direct' that the case shall be retried by the Sessions Judge 
lam mu and fresh orders passed according to law. The present 
accused Raja Ram shall be treated as an undertnal prisoner 

until further orders are passed in regard to him. 

We are surprised to find that the investigation of this 
case was conducted only by Constables and no Police official 
higher in rank than a Head Constable took any part in the 
investigation. The investigation of murder cases should not 
be left entirely in the hands of Constables and Head Const- 

ables but higher Police officials are also expected to take part 

in such investigations. The Inspector General of Police shall 
be requested to issue necessary instructions in this connection 

for the guidance of Police officials. 

HIGH COURT OF'jUD1 CATUREJ A M M U & KASHMIR. 

^Be^eMr.JusUcl Abdul Qayoom,K. B Chief Justice. 
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TABA KHAN. 
FAQIR HUSSAIN. 
SHER JANG. 
MAQBUL. 
MLANGI. 

DIN MOHD. 
GHULAM KHAN. 


Criminal Revision Nos. 51 to 57 of 1996. 

Jammu, 22nd Phagan 1996. 

Prevention of Cruelty to Animals Regulation, Section 

2 _ Sentences to have deterrent effect. 

Sentences should always be adequate and in accordance 

with fhe circumstances of the case and they must be such as 
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t<> have deterrent effect for the future. Inadequate sentences 

y t 1 c s s and serve no useful purpose. 

Revision against the order of City Magistrate, Srinagar, 
dated 15th Bhadon 1996. 

Assistant Advocate General. 

Judgment. 

The accused persons, seven in number, are the drivers 
of bullock carts. On 10th Bhcidon 1996 their carts were 

c Superintendent on the Jhelum 
Valley Road and they were sent up for trial. The City Magis¬ 
trate Srinagar convicted them all and sentenced them to 
various amounts of fine ranging from Rs 5 to Re 1. These 
seven revision applications have now been filed by the Assis¬ 
tant Advocate General in this court for the enhancement^ of 
sentences. 1 he non-applicants could not be traced and no¬ 
body was present on their behalf. As these are connected 
cases this judgment u ill govern the decision of all the seven 
revision applications. 

The Assistant ^Advocate General submitted at the out¬ 
set that as the non-applicants belong to the North Western 
Frontier Province and are not likely to be traced after all this 
time tlie object of these applications is simply that instruct¬ 
ions might be issued for the future guidance of subordinate 
Magistrates that adequate sentences should be awarded in 
such cases in future. On examining the record I find that the 
order of the City Magistrate is not only very brief but also 
unsatisfactory Convictions have been recorded under section 
13 of some Regulation but that Regulation has not been men¬ 
tioned. It is suggested that perhaps the City Magistrate 
referred to section 13 of the Motor Vehicles Regulation but 
that does not apply in the present case. In cases of over¬ 
loading of bullock carts convictions can be recorded only 
under the Prevention of Cruelty to Animals Regulation 
No. XI11 of 1990 and the section of that Regulation which 
deals with punishment is section 3 and not section 13 Even 

in summary trials the Magistrates are expected to work intelli¬ 
gently and not mechanically. Besides, all these cases were 
disposed of by the City Magistrate in the absence of the 
Perokar of die Traffic Department. This was also irregular. 
All such cases should always be tried in the presence of some 
official of the Traffic Department and not in his absence. All the 
accused persons admitted that their carts were overladen but 
they did not give the true information regarding the excessive 
weights in the carts. If the cases had been tried in the pre- 



Vol. XLII—1940.] 


315 


Jammu and Kashmir. 


sence of the concerned official of the Traffic Department the 
trial Magistrate would have ascertained the true facts of the 
case. Then the sentences are absolutely inadequate. If a 
driver overloads his cart by 18 maunds and makes an extra 
income of Rs. 40 or so a fine Rs. 2 or Rs. 3 will be absolutely 
inadequate. The sentences should always be adequte and in 
accordance with the circumstances of the case and they must 
be such as to have deterrent effect for the future. The ex¬ 
planation of the City Magistrate for passing these defective 
orders in these cases shall be obtained and put up for further 
orders. A circular order shall also be issued by the Regis¬ 
trar of this court enjoining upon all subordinate courts the 
desirability of awarding adequate sentences in such cases in¬ 
future. The Magistrates should fully realise that inadequate 
sentences are absolutelly worthless and serve no useful pro¬ 
pose. With these remarks all these revisions applications are 
dismissed. 


42 P. L. R , J. & K. 315 

HIGH COURT OF JUDICATURE, J AMMU oc KASHMIR. 

Before Mr. Justice Abdul Qayoom, K. B., Chief Justice. 

M UN I Cl PAL COMMITTEE, JAMMU versus MOHD DIN. 

Criminal Revision No. 40 of 19^6. 

Jammu, 18th Phagan 1996. 

Municipal Regulation , Sections 113 and 114 — Sentence 
for unauthorised construction— Demolition of unauthorised 
construction not allowed when Committee did not take prompt 
action in the matter for the delay could not be satisfactorily 
explained. 

Revision against the order of Sessions Judge, Jammu, 
dated l?t h Sawan i996. 

Mr Janak Lai 

Non-applicant in person. 

Judgment. 

The Municipal Committee Jammu filed a complaint in the 
court of the Additional District Magistrate Jammu with the 
allegation that the accused had constructed a house which was 
not strictly in accordance with the permission given to him 
by the Committee. The learned Additional District Magistrate 
convicted the accused under sections 113/1)4 of the Municipal 
Regulation and sentenced him to a fine of Rs* 10 The 
Municipal Committee was not satisfied with this order and 
filed a revision application in the Sessions court, Jammu. The 
revision application was dismissed by the learned Sessions 
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Judge. A further revision application has been filed in this 
court on behalf of the Municipal Committee. 

The only point urged before me is that the unauthorised 
construction ought to have been demolished. I have examined 
the record. It appears that the Municipal Committee did not 
take prompt action in the matter. If any authorised building 
had been constructed and the Committee considered that the 
demolition of that building was necessary they ought to have 
taken immediate action in the matter and allowed no delay 
in regard to it. In the present case it appears that the 
Committee took no action for a couple cf years. This delay 
on the part of the Municipal Committee has not been explained 
by the applicant’s counsel. All that is stated is that action 
was taken by the Committee as soon as a report about 
the unauthorised construction was received by them from the 
Municipal Overseer. But the Municipal Committee is res¬ 
ponsible for the neglect of its subordinates and if the Municipal 
Overseer did not report the matter to the Committee in time the 
Committee cannot now take advantage of that fact. In these 
circumstances I see no reason to interfere in the order passed 
by the lower courts The revision application is dismissed. 
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HIGH COURT OF JUDICATURE, JAMMU& KASHMIR. 
Before Mr. Justice Abdul Qayoom , K. B , Chief Justice. 
SYED SHAH versus STATE. 

Criminal 1st Appeal No 24 of 1 906. 

Jammu, 29th Phagan 1906. 

Criminal trial- Evidence—Evidence oj a boy of about 
12 years of age. 

It is true that the evidence of a boy of about twelve years 
of a <r e is to be examined with great care and caution, but it 
cannot be disregarded if sufficient corroboration of that evi- 

dance is available . c T 

Appeal against the order of Additional Sessions Judg , 

Mirpur, dated 6th Magk 1996. 

Nemo for the appellant. 

Advocate General. 

Judgment. 

The accused Syed Shah was charged under section 304 
of the Ranbir Penal Code but he has been convicted by the 
Additional Sessions Judge Mirpur under section 323 ot the 

Ranbir Penal Code and sentenced to three years rigorous 

imprisonment and a fine of Rs. 25. This is an appeal again 
the conviction and the sentence. 



Vol. XLII—1940.] 


317 


Jammu and Kashmir. 


The prosecution story is that on the morning of 17th 
Bhadon 1996 two boys Nazir Hussain and Sadiq Hussain 
sons of Mst. Gul Begum deceased cut grass from a field. The 
accused thought that the grass had been cut from his field 
and he came to Mst. Gul Begum’s house and remonstrated 
with her ns to why the grass had been cut from his field. This 
was followed by an exchange of abuses. After that the 
accused caught hold of a stone and hurled it at Mst. Gul 
Begum and that hit her on the left side. Mst Gul Begum 
fell down. Sadiq Hussain, a boy of about 12 years of age, 
was present in the house at the time and he raised a hue and 
cry. Upon that Mohd Shah, Mst. Fazal Nur, Mst. Gulzar 
Begum and Hussain Shah who are all neighbours rushed to 
the spot. Mst. Gul Begum was alive at the time and she in¬ 
formed all these persons that she had been hit with a stone by 
Syed Shah accused. Mst. Gul Begum was in a precarious 
condition and she died soon after. A report of the occurrence 
was made to the Police immediately after and in that report 
the present accused was clearly shown as the assailant of 
Mst Gul Begum. The post mortem examination was per¬ 
formed on 18th Bhadon 1996 and an external injury was 
found near the region of the spleen. The spleen was also 
found ruptured. In the opinion of the medical officer who 
conducted the post mortem examination the death of the 
deceased was due to the rupture of the spleen caused by exter¬ 
nal violence. The accused was arrested on 19th Bhadon 1996. 
He admitted his presence on the spot but his plea was that 
the stone which caused the death of Mst Gul Begum was 
hurled not by him but by the witness Hussain Shah. The 
accused added that Mst. Gul Begum and Hussain Shah were 
on terms of illicit intimacy and that just before the occurrence 
he found both of them in the house of Gul Begum in very 
suspicious circumstances. The accused stated that he remon¬ 
strated with both of them for their improper behaviour and 
upon that Hussain Shah hurled a stone at him which missed 

him but hit Mst. Gul Begum. 

The boy Sadiq Hussain who is about 1 2 years of age is 
the eye-witness of the occurrence and he gives a convincing 
account of the whole occurrence from the beginning to the 
end He states as to how the quarrel started between the 
accuse d and his mother Gul Begum and how after the ex¬ 
change of abuses the accused hit her with a heavy stone. It 

is true that the evidence of a boy of this age is to be examined 
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with great care and caution but it cannot be disregarded if 
sufficient corroboration is available. In the present case there 
is ample corroboration available of the boy’s evidence. P.W. 4 
Mohd Shah, P.W. 5, Mst. Fazal Nur and P.W. 3 Hussain 
arrived on the scene immediately after the occurrence and 
before all these persons Mst. Gul Begum made her dying de¬ 
claration that she had been hit by the accused Syed Shah. 
Mohd Shah is a next door neighbour and before going to the 
spot he actually heard the exchange of abuses between the 
accused and Mst. Gul Begum. Mst. Gul Begum was in a 
most precarious condition at the time when all these persons 
arrived on the scene and she died within a few minutes of 
their arrival. In that condition she was not likely to make a 
false Statement against the accused if he was innocent. Then 
the first information report was given immediately after the 
occurrence and there was no time for anybody to concoct a 
false case against the accused,. The plea put forward by the 
accused that Mst. Gul Begum was hit by Hussain Shah has 
been found to be absolutely incorrect. 

From the evidence on the record the offence has been 
fully established against the accused and in view of the nature 
of the offence the punishment awarded is not excessive. The 
appeal is dismissed. The appellant shall be informed of this 
order in Jail. 
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HIGH COURT OF JUDICATURE, JAMMU & K ASH Ml K 

Before Mr. Justice Abdul Qayoonu K. B ., Chief Justice. 
PUR'N SINGH versus STATE. 

GURANDITTA versus STATE. 

Criminal 2nd Appeals Nos. 20 and 29 of 1996. 

5th Phagan 1996. 

Ranbir 'Penal Code — Sections 366 arid 498. 

When a girl is forcibly taken from one place to another 
and during the course of her detention she is subjected to 
forcible intercourse, the offence will clearly fall under section 
366 of the Ranbir Penal Code and not under section 498. 

Appeals against the order of Sessions Judge, Jammu, 
dated 3rd Poh i996. 

Mr. Ghulam Abbas for Puransingh. 

Guranditta appellant in person. 

Advocate General. 

JUDGMbNT. 

Guranditta and Puran Singh were convicted by the 
Additional District Magistrate, Jammu, under section 366 of 
the Ranbir Penal Code and sentenced as follows :— 
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Guranditta to two years rigorous imprisonment and a 
fine of Rs. 50, and 

Puran Singh to one year’s rigorous impersionment and a 
fine of Rs. 30. 

The accused persons first appealed to the Session Court 
Jammu, but their appeals were dismissed. They have now 
filed two separate appeals in this court. As facts of the case 
are the same this judgment will govern the decision of both 


the appeals. 

Mst. Dhani is the wife of Shukru Chowkidar. Shukru 
was away from the village for a couple of days and during 
his absence Mst. Dhani went to the river with a pitcher. This 
was on the afternoon of 17th Magh 1995. It is alleged that 
when Mst. Dhani was washing at the river she was seized by 
accused persons and forcibly taken away across the river on 
Sarnahs. Shukru returned to the village shortly after the 
occurrence and when he did not find his wife in the house he 
started a search for her During the course of his search he 
was informed by Bijan witness that Mst. Dhani had been taken 
away by the accused persons. Upon that Shukru approached 
Guranditta accused but the woman was not returned to him 
for about 17 days. On 24th Magh 1995 Shukru filed a 
complaint against the accused persons in the court of the Sub- 
Divisional Magistrate, Reasi. The woman was ultimately re¬ 
stored to Shukru on 4th Phagan after Guranditta accused 
had received a sum of Rs. 45 from Shukru. Guranditta 
accused was not represented in this court and so I sent for 
him from the jail to hear what he has to say in regard to his 
appeal. I shall first deal with Guran dittos appeal. Bijan 
and Haider are the two eye-witnesses of the occurrence. Both 
these witnesses saw the accused forcibly taking away Mst. 
Dhani across the river. Then there is the most important 
testimony of Mst. Dhani herself She gives a very clear 
account of the whole occurrence from the beginning to the 
end and from her evidence it is clear that Guranditta accused 
took a very prominent part first in the abduction of the girl 
and after that in her detention at various places until she was 
restored to her husband by the accused. According to Mst 
Dhani she was kept during the night time in the house of 
Guranditta accused or in the house of Puran Singh while n 
the day time she was kept concealed in a jungle. The girl 
also stated that during her detention Guranditta forcibly com¬ 
mitted adultery with her. Guranditta has been guilty of great 
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high-handedness. First he forcibly carried away the girl in 
broad day-light and after that when negotiations started for 
the return of the woman to her husband Guranditta did not 
agree to her return to her husband until some cash payment 
was made to him. From the evidence on the record the 
offence has been established against Guranditta and he has 
been rightly convicted The punishment awarded is not ex¬ 
cessive. Guranditta’s appeal is dismissed. 

Now 1 take up Puran Singh’s appeal. His counsel sub¬ 
mitted that the case against Puransingh accused was very 
doubtful as in Shukru’s statement dated 26th Magli 1995 
Puransingh’s name was not specifically mentioned by Shukru. 

I have examined this statement. In that statement it is men¬ 
tioned that Guranditta and two other persons forcibly took 
away the woman across the river. But Shukru was not the 
eye-witness of the occurrence. The occurrence took place in 
his absence and his information was based only on hearsay. 
The mere omission on the part of Shukru to mention Puran- 
Singh’s name specifically in his statement of 26th Magli 1^95 
does not absolve Puran Singh from his responsibility in the 
matter. In the complaint which was filed on 24th Magh 1995 
Puransingh’s name was mentioned and in his statement which 
Shukru gave in the court on 2 rd Chet 1995 Puransingh’s 
name was again mentioned Besides, the witnesses who saw 
the occurrence with their eyes definitely stated that Puran- 
Singh took part in the forcible carrying away of Mst. Dhani 
across the river. Bijan and Haider are the eye-witnesses and 
they both definitely mention that Puran Singh was one of the 
culprits. No satisfactory reason has been shown as to why 
the evidence of these eye-witnesses should not be relied upon. 
Then there is the most important testimony of Mst. Dhani 
herself. She definitely stated in all her statements that Puran 
Singh was one of the persons who forcibly took her across the 
river and that Puran Singh was generally present at the places 
where she was kept during the period of her detention and 
that Puran Singh also committed adultery with her during the 
period. Anantu and Nanku are the witnesses who were 
present at the time when the woman was returned to her hus¬ 
band on 4th Pha%an 995. Both these witnesses stated that 
Puran Singh was found sitting near Mst Dhani shortly before 
her return to her husband. So from the evidence on the 
record there can be no doubt that Puransingh also took part 
in the abduction of the girl Mst. Dhani. 
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The second point urged by the counsel for Puran Singh 
is that even if the evidence produced by the prosecution is 
accepted the oftence would fall under section 498 and not 
under section 366 of the Ranbir Penal Code. This conten¬ 
tion is not correct. There is positive evidence of the eye¬ 
witnesses that the girl was forcibly taken away by the accused 
persons and that she was actually crying at the time. The 
term “Abduction” is defined under section :62 of the Ranbir 
Penal Code and it runs as follows : — 

“Whoever by force compels, or by any deceitful means 
induces, any person to go from any place is said to abduct 
that person.” 

In the present case it is clear that Mst. Dhani was forcibly 
carried away across the river by the accused persons. Then 
the essential ingredients of section 366 of the Ranbir Penal 
Code are all present in the case. After the girl was forcibly 
removed she was subjected to forcible sexual intercourse by 
the accused persons. When a girl is forcibly taken from one 
place to another and during the course of her detention she is 
subjected to forcible intercourse the offence will clearly fall 
under 366 of the Ranbir Penal Code and not under section 498. 

In the end it was submitted by the appellant’s counsel 
that Puransingh is a young man and that in view of his youth 
he may be given the benefit of section 562 of the Code of 
Criminal Procedure. I do not agree with this view. A person 
who forcibly carries away a married girl in broad day-light 
and after that goes on committing adultery with her for several 
days is not entitled to be given the benefit of section 562 of 
the Code of Criminal Procedure From the evidence the oftence 
has been fully established against the accused Puran Singh 
and he has been rightly convicted and in view of the nature 
of the oftence the punishment awarded is not excessive. The 
appeal is dismissed. Puransingh is at present on bail. His 
bail bond is cancelled and he shall be sent to jail to serve 
the remaining portion of his sentence. 

42 P L. R., J. & K., 321. 

HIGH COURT OF JUDICATURE,JAMMU & KASHMIR. 

Bejore Mr. Justice Abdul Qayoom , K. B ., ChieJ Justice 

KARIM AITU versus STATE. 

Criminal 1st Appeal No. 18 of 1996. 

Jammu, 15th Phagan 1996. 

Criminal trial—Judgment—What it should contain— 
Duty o] trial Courts. 
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The primary responsibility for the proper disposal of cases 
rests upon the trial courts and they should fully realise this 
responsibility. It is not sufficient for trial courts to give a 
summary of the various statements in their judgments but 
they should judge and assess the true evidentiary value of 
these statements. The judgments of judicial courts should be 
self-contained and should contain a proper discussion of the 
material points involved in the case. Perfunctory judgments 
are more or less worthless and reflect no credit on the officers 
who deliver them. 

Appeal against the order of Sessions Judge, Srinagar, 
dated 26th Katik 1996. 

Nemo, for the Appellant. 

Advocate General 

Judgment. 

The accused Karim Aitu has been convicted by the 
learned Sessions Judge Kashmir under section ^04 part 2 of 
the Ranbir Penal Code and sentenced to three years rigorous 
imprisonment. This is an appeal against the conviction and 
the sentence filed by Karim Aitu. Two other persons Sultan 
Wani and Khizar Wani were convicted by the Sessions Judge 
in connection with this case under section 323 of the Ranbir 
Penal Code and sentenced to one year's rigorous imprisonment 
each. No appeal has been filed by these two persons. 

Ahad Wani and Ahmad Wani are two brothers. 
Khizar accused is the son of Ahad Wani and Sultan 
Wani is the son of Ahad Wani. Ramzan Matoo is a 
son-in-law of Ahad Wani. Ahad Wani and Ahmad Wani 
transferred a plot of land measuring four marlas in favour 
of Ramzan Mattoo and this was resented by their sons 
Khizar accused and Sultan accused. On 3 I st Har 1996 Ahad 
Wani, Ahmad Wani and Ramzm Mattoo started constructing 
a wall on the land and Khizar Wani and Sultan Wani also 
rushed to the spot. Sultan Wani and Khizar Wani challenged 
their fathers as to why they had alienated the land in favour of 
Ramzan Mattoo and this led to a fight between the sons and 
the fathers. Hearing the noise some people came to the spot 
and one of them was Mai Qadir deceased. Mai Qadir tried 
to intervene and he scolded the sons Khizar Wani and Sultan 
Wani for fighting against their own fathers When this had 
no effect Mai Qadir gave a slap to Sultan Wani for his insol¬ 
ent behaviour. Upon that both Sultan Wani and Khizar Wani 
turned to Mai Qadir. Sultan caught hold of Mai Qadir’s 
hands and Khizar gave him a lathi blow on the back. It is 
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alleged that all of a sudden the present appellant Karim Aitu 
appeared on the scene, inflicted a lathi blow on Mai Qadir 
and disappeared after jumping over a wall. Mai Qadir dropped 
down and died soon after. P. W. 5 Mai Ramzan son of Mai 
Qadir deceased was present at the time of the occurrence and 
he informed P. W. 10 Ahad Tantre lambardar of the incident. 
Ahad Tantre went straight to the Police station and he gave 
written report of the occurrence. The post mortem examina¬ 
tion was performed on 1st Sawan 1996 and in the opinion 
of the medical officer who conducted the post mortem exami¬ 
nation the death of the deceased was due to the injury on the 
back of the neck. The present accused Karim Aitu pleaded 

alibi. 

The accused was not represented and the Advocate 
General placed all the facts of the case before me. There is 
one thing very striking in this case and that is that the name 
of the present appellant Karim Aitu was not at all mentioned 
in the first information report which was given by P. W. 10 
Ahad Tantre lambardar, to the Police immediately after the 
occurrence. Ahad Tantre lambardar was not present at the 
time of the fight but all the details of the occurrence were given 
to him by P. W. 5 Mai Ramzan son of Mai Qadir deceased 
who was present throughout the whole occurrence. In the 
report given to the Police only the names of Sultan Wani and 
Khizar Wani were mentioned and it was clearly stated that 
the death of Mai Qadir was caused by these two persons alone. 
Mai Ramzan admitted that when he related the occurrence to 
Ahad Tantre lambardar he mentioned only the names of Sultan 
Wani and Khizar Wani and that he deliberately omitted the 

names of Karim Aitu as he was afraid of his t. e. Karim Aitu’s 
party. This explanation is obviously not satisfactory. If 
Karim Aitu accused had actually taken a prominent part, in the 
affair as is now alleged by the prosecution and really inflicted 
the deadly blow on Mai Qadir, the most natural thing 
for Mai Qadir’s son Mai Ramzan would have been to promi¬ 
nently mention Karim Aitu s name as his father s assailant. 
But no such thing was done by Mai Ramzan. He did not 
even hint in an indirect way the presence of Karim Aitu at the 
scene of the occurrence when he first narrated the incident to 
Ahad Tantre lambardar. Besides, it has not been shown that 
Karim Aitu had any special interest in inflicting the injury on 
Mai Qadir deceased. An ordinary fight was going on between 
the fathers and sons and it has not been explained as to what 
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suddenly led the present appellant to make his dramatic 
appearance on the scene and give a lathi blow to Mai Qadir. 
Then his disappearance from the scene is also said to be very 
dramatic. The other two accused persons Khizar Wani and 
Sultan Wani were actually caught on the spot by the people 
who had assembled there and it has not been explained as to 
how Karim Aitu if he had at all appeared on the scene, was not 
caught or chased by the people. The Advocate General 
frankly admitted before me that the absence of the present 
appellant’s name from the first information report makes the 
case very doubtful against him and that the explanation given 
by the eye-witness Mai Ramzan as to why the name was not 
mentioned to Ahad Tantre lambardar is not satisfactory. I am 
also not at all satisfied by the explanation given by Mai 
Ramzan for not mentioning Karim Aitu’s name immediately 
after the occurrence. The position might have been different if 
no names were at all mentioned in the first information report. 
But this is not the case here. In the first information report 
given immediately after the occurrence only two names are 
mentioned and the entire responsibility for the incident has 
been placed on these two persons and there is no mention 
whatsoever of the names of the present appellant Karim Aitu. 
This sort of omission makes the whole case very doubtful 
against the appellant and as such the accused is entitled to 
the benefit of doubt. I therefore accept this appeal and 
setting aside his conviction acquit Karim Aitu appellant. He 
shall be released forthwith. A copy of this order shall be 
immediately sent to the Superintendent Jail, Srinagar. 

I am sorry to note that this case has not been properly 
dealt with by the Sessions Judge Kashmir and has been 
disposed of in avery ofi-hand manner. The primary responsi¬ 
bility for the proper disposal of cases rests upon the trial courts 
and they should fully realise the responsibility It is not sufficient 
for trial courts to give a summary of the various statements in 
their judgments but they should judge and assess the true 
evidentiary value of these statements. The judgments of 
judicial courts should be self-contained and should contain a 
proper discussion of the material points involved in the case. 
Perfunctory judgments are more or less worthless and reflect 
no credit on the officers who deliver them I hope the 
Sessions Judge Srinagar will be careful for the future and 
properly deal with cases which come up before him. 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom, K. B., Chief Justice , 

and Mr. Justice J. N. Wazir. 

QUTAB DIN versus TOWN AREA COMMITTEE 
an dot hers SAMBA 

Criminal Reference No. 19 of 1996. 

Jammu, 5th Phagan 1996. 

Town Area Regulation No. IV of 1990 , Section 29 
Appeal against convict ion under that section—Criminal Pro¬ 
cedure Code , Section 40S. 

Held , that, as there is no specific provision in the Town 
Area Regulation in regard to appeals, so the procedure regard¬ 
ing appeals against convictions recorded under the said Regul¬ 
ation will be determined by the provisions of the Code of Cri¬ 
minal Procedure. 

Reference made by the District Magistrate, Jammu, dated 
8th January 1940. 

Advocate General. 

Accused persons in person. 

Sanitary Inspector Samba. 

Judgment. 

This reference made by the learned District Magistrate, 
Jammu, was hardly necessary. Two persons were convicted 
by the First Class Magistrate, Samba, under section 29 of the 
Town Area Regulation No. 4 of 19*0. The only point raised 
in this reference is as to where the appeal against the order 
of conviction shall lie. There is no specific provision in the 
Town Area Regulation in regard to appeals So the pro- 
; cedure regarding appeals shall be determined by the provisions 

of the Code of Criminal Procedure. According to section 
408 of the Code of Criminal Procedure all appeals against the 
orders of a first class Magistrate lie to the sessions court. In 
the present case the appeal was against the order of the Magis¬ 
trate of the first class and it could not be entertained by the 
District Magistrate, The appeal shall be struck off the file of 
the District Magistrate and sent to the Sessions court, Jammu, 
for disposal according to law. 



42P. L. R..J. K , 325. r r . rTlv/(TO 

11GH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Bejore Mr. Justice Abdul Qayoom, K. B., Chief Justice, 

and Mr Justice K. L. Kichlu. 

TEJU versus STATE. 

Criminal First Appeal No. 22 of 1996. 


Jammu, 12th Phagan 1996. 
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Ranbir Penal Code , Sections 445 and 460—House break¬ 
ing—Entrance effected by threatening any person Criminal 
Procedure Code , Section 35—Separate sentence jor each 
separate offence. 

Held , that, even when the door of a building is not broken 
open by thieves, but if they effect their entrance by threaten¬ 
ing any person with an assault the offence of house breaking 
is committed. 

Held , further, that according to section 35 of the Code of 
Criminal Procedure a separate sentence should ordinarily be 

awarded for each separate offence. 

Appeal against the order of Sessions Judge, Jammu, dated 

19th Maghar 1996. 

Nemo for the appellant 
Advocate General. 


JU PGM ENT. 

The accused was charged under sections 460 and 394 of 
the Ranbir Penal Code but he has been convicted by the 
Sessions Judge, Jammu, under sections 451, 452 and 394 and 
sentenced to five years rigorous imprisonment and a fine of 
Re. I. This is an appeal against the conviction and the sen¬ 
tence. 

In village Sumb, Tehsil Samba, there are four shops in a 
line. One of these shop> belongs to P.W. 7 Kashmiri Mai, the 
second belongs to Jagan Nath deceased and the third and fomth 
are owned by P.W. 15 Lachhman Dass and Paras Ram. On 
the night between 6th and 7th Poll 19^5 a party of thieves 
raided these shops and committed robbery in the shop ot 
P.W. ‘ Kashmiri Mai and during the course of that, robbery 
the other shop-keeper Jagan Nath received serious injuries 
which resulted in his death on 8th Poll 1^95. According to 
the prosecution the party of thieves consisted of Babu Sing »> 
the present accused Teju and Chirag and they were all armec 
with swords Babu Singh is absconding and Chirag was 
made an approver in the case so the present trial related only 
to Teju accused. It is alleged that on reaching the spot t e 
thieves first bolted all the shops from outside and after that 
they tackled the shop of Kashmiri Mai. An attempt was 
first made to push open the door of Kashmiri Mai s shop but 
that was not successful. Then Kashmiri Mai who was insi e 
the shop was asked in a threatening manner to open the door. 
Out of sheer fear Kashmiri Mai opened the door but he begge 
at the same time that, every thing in his shop could be taven 
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away but he himself should be spared. Upon that two of 
the thieves caught hold of Kashmiri Mai and gave him a 
beating. Kashmiri Mai then managed to get himself released 
and ran away. After that two of the thieves went inside the 
shop and took away from there about 12 seers of almond and 
four seers of dried coco-nut. Kashmiri Mai’s nephew Nika 
P.W. 10 a boy of about 13 years of age also was inside the 
shop. When Kashmiri Mai opened the door of the shop this 
boy hid himself under a Charpai and remained there all the 
time the robbery was committed in the shop. During the 
course of this robbery the other shop-keeper Jagan Nath un¬ 
hinged the door of his shop and came out. Jagan Nath came 
out with a stick in his hand and seeing one of the thieves 
standing near by Jagan Nath gave him a Lathi blow. Upon 
that the other two thieves rushed towards Jagan Nath and 
attacked him with swords. Jagan Nath was severely wounded 
but he managed to reach the house of a neighbour Charnun. 
The thieves had in the meanwhile run away taking with them 
a property they had stolen from Kashmiri Mai’s shop. A 
report of the occurrence was made to the Police the next day 
i. e. 7th Poll 1995 and Jagan Nath who was in a precarious 
condition was also taken to the police station on a Charpai. 
Jagan Nath died on 8th Poll 1995, and the postmortem exami¬ 
nation was performed the same day. Four injuries consisting 
of two incised wounds and 2 fractures were found on the body 
of the deceased and in the opinion of the Medical Officer who 
conducted the post mortem examination the death of the de¬ 
ceased was due to severe haemorrhage and shock caused 
by the injuries and laceration of the left lung. The present 
accused Teju was arrested on 26th Chet 1995 and he made a 
confession before the Munsift Magistrate• Samba, on 3rd 
Baisakk 1996. In this confession the accused admitted taking 
part in the robbery but he subsequently resiled from the con¬ 
fession. in the Committing magistrate’s court as well as in 
the Sessions Court the accused denied all knowledge ot the 

occurrence. , . . . . , 

We shall now deal with the evidence which existed 

against the present accused Teju. In the first place there is 

the evidence of P.W. 7 Kashmiri Mai and P.W. 10 Nika who 

were both present in the shop at the time of robbery. 13oth 

these witnesses definitely identified the present accused as 

one of the persons who committed the robbery. Then there 

is the important evidence of P.W, 5 Mst. Sita Mst. Sita an 
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Mst Kesri are the two girls who were constantly with Babu 

} ^ ccuse, d ^ or some time before the occurrence. It appears 
from the evidence that Teju accused first came to Babu Singh 

in the hope of securing one of the girls and was afterwards 
pursuaded to take part in the robbery. P.YV. 5 Mst. Sita has 
state that she was taken by Babu Singh from place to place 
and during that time she was taken to the house of Achhar 
m village Ghhagwal. According to Mst. Sita it was at Ghhag- 
' va that the accused persons including the present accused 
conspired to commit robbery in village Sumb. This part of 

P \v ^ tan s ev, dence is corroborated by the evidence of 
. ' V 4 Mst. Janti sister of Achhar. Mst. Janti also stated that 
it was in her house at Ghaggwal that a conspiracy was made 
to commit robbery in village Sumb and that the accused Teju 
was present at the time. Mst. Sitan further stated that a 
couple of days before the occurrence the whole party includ¬ 
ing the present accused met in the house of Babu Singh and 
aftervvards in the house of Mst Kesri and this part of Mst. 
Sitan’s statement is corroborated by the evidence of P.YV. 13 
Anant Ram and P.YV. 16 Dina Nath. P.YV. 16 Di na Nath 


went to Babu Singh’s house on 2nd Poh 1995 and he saw 
Teju and Chirag present in the house Then P.YV. 13 Anant 
Ram who is a cousin of Mst Kesri, went to Mst. Kesri’s 
house on 3rd Poh 1995 and he saw Teju accused with Babu 
Singh and Chirag in that house. Mst. Sitan also stated that 
while at Kesri’s house Teju and Chirag approver were sent 
by Mst. Kesri to village Sumb to buy cigarettes and certain 
other articles. This part of Mst. Sitan’s statement is cor¬ 
roborated by the evidence of P.YV. 11 Sukhdev and P.YV. 15 
Lachhman Dass. Both these witnesses saw Teju accused 
buying cigarettes and other articles from the shop of Jagan- 
Nath deceased in village Sumb a few days before the occur¬ 
rence Mst. Sitan then described as to how on the night of 
the occurrence Babusingh, Teju accused and Chirag approver 
started from Babu Singh’s h ou c e to commit robbery in village 
Sumb each armed with a sword and how they all returned to 
the house late in the night after committing the robbery with 
a bundle of almonds and dried coconuts. According to Mst. 
Sitan, Teju accused was also with the party when they re¬ 
turned to Babusingh’s house after committing the robbery. 
Mst. Sitan also stated that when the party came back to the 
house Chiragh had an injury on his shoulder and that the 
scabbard of one of the swords was broken. She also stated 
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that Babu Singh’s sword was stained with blood which Babu 
Singh wiped off with a loi. Mst. Sitan’s evidence is very con¬ 
vincing in the case and her evidence has been corroborated 
in material particulars by independent evidence. Then there 
is the statement of Chirag approver. We have carefully ex¬ 
amined this statement. It is true that Chirag attempted to 
minimise his share in the affair, but the material portions of 
his statement are fully supported by the evidence of Mst. Sitan 
and other independent witnesses. The approver also describes 
the way in which the conspiracy was hatched up to commit 
robbery in village Sumb and how the party consisting of Babu 
Singh, Teju and himself, all armed with swords, started to 
commit robbery in village Sumb from the house of Babusingh, 
and how the robbery was actually committed. He also des¬ 
cribes as to how he was given a lathi blow by one of the 
shop-keepers. From the statement of Chirag approver it is 
clear that Teju accused was one of the persons who took part 
in the robbery in village Sumb on the night between 6th and 
7th Poh 1995. Then there is the confession of Teju accused 
himself recorded by the Munsift Magistrate Samba on 3rd 
Qaisakh 1996. In that confession the accused admitted tak¬ 
ing part in the robbery. He subsequently retracted from that 
confession and pleaded that the confession was not made by 
him and that the Magistrate recorded the confession of his 
own accord. This plea is absolutely worthless. We have 
examined the confession and we are convinced that it was 

voluntarily made by the accused. 

The recovery of the swords in this case is also very signi¬ 
ficant. The prosecution version was that all the three thieves 
were armed with swords when they went to commit the rob¬ 
bery. All these three swords were recovered from the house 
of Babu Singh accused on 24th Chet 1995 in very extraordi¬ 
nary circumstances. P.W. 6 Aulad Hussain and P.W. 17 
Trilokh Singh went to Babu Singh’s house on 24th Chet 1995 
and on seeing them Babu Singh’s mother attempted to jump 
out of a window with three swords in her possession. She 
was then stopped and all the three swords were recovered 

from her . c .. 

Prom the evidence on the record it has been satisfactorily 

established that Teju accused was one of the persons who 
took part in the robbery and so he has been rightly convicted 

under section 394 of the Ranbir Penal Code. 

As regards the other offence, the accused was also charg¬ 
ed under section 4 0 of the Ranbir Penal Code but the learned 
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Scions Jui *e Jan na found th it that offence was not establi¬ 
shed against the accused. The reason given by the learned 
Sessions Judge is that as Kashmiri Mai Shop-keeper opened 
the door of his shop himself, there was no house-breaking 
and so the accused could not be convicted under section 460 
of the Ranbir Penal Code as house-breaking was an essential 
ingredient for the offence under section 460 of the Ranbir 
Penal Code. We think that the view taken by the learned 
Sessions Judge is not correct. There are six ways in which 
house-breaking can be effected and these six ways are speci¬ 
fied in section 445 of the Ranbir Penal Code. Even if the 
door of a building is not broken open by the thieves, but if they 
affect their entrance by threatening any person with an assault 
the offence of house-breaking is committed. In the present 
case it is clear from the evidence that the thieves first wanted 
to push open the door of Kashmiri Mai’s shop but when the 
door did not open that way they demanded Kashmiri Mai to 
open it in a most threatening manner. Abusive language was 
used and it was as a result of the threat that was given to 
him that Kashmiri Mai was compelled to open the door. The 
effect of the threat of personal injury was uppermost in the 
mind of Kashmiri Mai for immediately he opened the door 
he entreated the thieves to take everything from the shop but 
to spare his life. It is clear that Kashmiri Mai was not likely 
to open the door until he was convinced by the threats given 
to him that his personal safety was in danger. So when the 
thieves affected their entrance into the building by threatening 
the inmates of that building with an assault the offence of 
house-breaking is clearly committed. No appeal against the 
order of acquittal under section 460 of the Ranbir Penal Code 
has been filed before us and no interference can therefore be 
made at this stage in the order passed by the learned Sessions 
Judge. We have made the above remarks simply for the guid¬ 
ance of the subordinate courts for the future. 

There is one other point which we would like to note and 
that is that although the learned Sessions Judge has convicted 
the accused for three different offences under sections 451* 
452, and 394 of the Ranbir Penal Code, he has not awarded 
separate sentence for these offences but has awarded a combin¬ 
ed sentence for these offences of five years rigorous imprison¬ 
ment and a fine of Re. 1, for all the three offences. Accord¬ 
ing to section 35 of the Code of Criminal Procedure a separate 
sentence should ordinarily be awarded for each separate 
offence. In the present case the accused has oeen convicted 
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of these different offences but the sentence awarded is only 
one and it cannot therefore he determined as to what was the 
sentence for each offence. In case the accused was acquitted 
by the appellate court of any one of the offences it could not 
be determined as to what sentence was awarded by the trial 
court in regard to that specific offence. But as no such ques¬ 
tion arises in the present case we do not propose to interfere 

in the order passed by the learned Sessions Judge. 

The appeal filed by Teju accused is dismissed. He shall 

be informed of this order in jail. 


42 P.L R,J.&K.,331. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Before Mr . Justice Rachhpal Singh , R. B., Chief Justice. 
STATE versus NAB1R MOCHI. 

Criminal Reference No. 60 of 1997. 


Srinagar, 13th Bhadon 1997. 

Criminal trial—Case decided without recording prosecu¬ 
tion evidence-Accused discharged merely on perusal of 
Police Diaries . 

Criminal Procedure Code , Section 162- -Use of statements 


recorded in Police Dianes. 

Held , that when an accused is standing trial for an offence, 
case cannot be decided one way or the other unless prosecu¬ 
tion evidence 'has been heard by the Court in the presence ot 

rcc used 

Held, further, that statements recorded in Police Diaries 
are not evidence either for the prosecution or against it. These 
statements can be looked into by the courts for the particu ar 
purposes, which are enumerated in Section 162 of the Code ot 
Criminal Procedure and the courts cannot refer them for any 

Reference made by the Additional District Magistrate, 

Srinagar, dated 13th Baisakh 1997. 

Advocate General for the State. 

No one, for the Respondent. 

Rachhpal Singh , C. J— This is a reference made 
by learned Additional District Magistrate of Srinagar in con¬ 
nection with a criminal case under section 457 of the Kanbir 
Penal Code which was decided by the Sub Divisional Magn¬ 
ate of Anantnag. , f ~__ 

It appears that Nabir Mochi was prosecuted for an offence 

under section 457 of the Ranbir Penal Code. On one of the 
dates fixed for the hearing ot the case the accused was present 


332 


The Punjab Law Reporter. [Vol. XLII—1940. 


in the trial Magistrate’s court who released him on bail. 
Subsequently the accused absented himself. Learned trial 
court, in the absence of the accused, passed an order of dis¬ 
charge and it is against that order that the present reference 
has been made by learned Additional District Magistrate of 
Srinagar. 

I have perused the order of the learned Sub Divisional 
Magistrate who tried the case and passed an order of discharge 
as well as the referring order of the learned Additional District 
Magistrate. I am clearly of opinion that the view taken by 
learned Additional District Magistrate is perfectly correct 
and therefore the reference must be accepted. The order of 
the trial Magistrate is bad in law and cannot possibly be 
sustained. When learned trial Magistrate found that the 
accused, who had been released on bail, was absent and did 
not appear before it, the proper course for the court was to 
take proceedings under sections 87 and 88 of the Code of 
Criminal Procedure, I understand that this was the request 
made by the prosecution but for the reasons not mentioned by 
learned Sub Divisional Magistrate in his order he did not 
accede to the request of the prosecution which was eminently 
reasonable and proper. Apart from that matter the court was 
wholly incompetent to pass an order of discharge. Learned 
Sub-Divisional Magistrate ought to have known that no case 
can be decided one way or the oiher unless the prosecution 
evidence has been heard and in the present case as the accused 
was absconding no prosecution evidence could be produced. 
The stage for producing evidence would have come when the 
accused was brought before ti e court. It was most irregular 
for learned trial Magistrate to have discharged the accused on 
a perusal of the Police Diaries Learned Magistrate in his 
order of discharge states in clear words that his order is based 
on a perusal of the Police Diaries. Learned trial Magistrate 
must know that the statements recorded by the Police and 
which are entered in the Police Diaries are no evidence either 
for the prosecution or against it. In this connection the 
attention of learned Magistrate is invited to the provisions of 
section 162 of the Code of Criminal Procedure These 
statements can be looked into by the courts for particular 
purposes which are enumerated in section 162 of the Code ot 
Criminal Procedure and the courts cannot refer to them for 
any other purpose. It is a matter for great regret that learned 
trial Magistrate in a simple case like this should have not taken 
into consideration the elementary principles of criminal law and . 
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should have passed an «S»« 

ptosecat.on ev.dence, so y be hoped that a mistake 

of this kind will not be made ^ lM «ed ria^ ^ accord . 
in future and in hearing criminal ® a “ s , Code of Criminal 
ance with the provisions laid dow tb C warrant 

Procedure The case^before the is laid down 

case and the proce u . of Criminal Procedure. When 

,n Chapter XXI of the Dck, & Magistrate it is h.s duty 

an accused person is broug such evidence as may 

to hear the complainant and If, upon taking 

he produced in support o P ... t offence 

all the evidence, the Mr®*tat. ^ 

h “ T rtcSarge ' coXce wi.hlh. Parisian, of 

an order ot discnarge m , Code I have never 

section 253 of the ' Cr ™'™' icd ° a Magistrate has thought fit 

come accross a case in hearing the prosecution 

to pass an order of discharge without hearing tnej)^ Such 

evidence but . ^u^m^nwarranfed and' cannot be too strongly 
condemned 1 fail to ’ underst d H ht to have known that 

as^the ^ccused^was^ absconding 6 tbe^prosecution could not 
produce the evidence at ,ts d ^P°? a ate it may be pointed out 
that £ hi h». to take is to 

«“n irzsp* u« .h. 

Magistrate will decide the case ^ cc ^ d |^ ^ ee with the view 
For the reasons given above 1 entir y k 

taken by learned Additional g Je“I side the 

the order passed by the trate on' 30th Poh 1996 
order passed by learned tn discharged and sen d back 

casTto hi. c'cltlwith direction, .ha, it should b. reheard 
and tried according to law._ 

and Mr. JusUce MAL 

MALAVA MAL 

AND ° THER Civil2nd Appeal No. 75 of 1995. 

Jammu, 20th Phagan 1996. 
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J udgment to be in plain and proper language. 

Judicial Officers should write their judgments in plain and 
proper language and should not indulge in symbolical or 
metaphorical expressions which are not necessary for the dis¬ 
posal of cases. 

Appeal against the order of District Judge, Jammu, dated 
23rd Maghar 1995. 

37 r. Ladha Singh. 

Mr. Dina Nath. 

Judgment. 

In the execution of a money decree obtained by firm 
Dheru Mai Baij Nath against Charan Dass Khushi Ram cer¬ 
tain shop goods of the value of Rs. 672 were attached. Malava 
Mai Kuldip Chand objected to the attachment on the ground 
that the goods belonged to them and could not be attached 
in the execution of the decree against Charan Dass Khushi 
Ram. The executing court kept the goods of the value of 
Rs. 200 under attachment and released the remaining portion 
of it. Upon that two declaratory suits were filed—one by 
firm Dheru Mai Baij Nath to the effect that the whole of 
the property was liable to attachment and the second by 
Malava Mai Kuldip Chand for a declaration that no portion 
of the shop goods was liable to attachment The trial court 
dismissed the suit filed by Malava Mai Kuldip Chand and 
decreed the other suit, filed by the firm Dehru Mai Baij Nath. 
The trial court found that the whole of the property originally 
attached belonged to Charan Dass Khushi Ram and was liable 
to attachment in the execution of the decree against them. 
Malava Mai Kuldip Chand then filed two separate appeals in 
the District Court Jammu and both these appeals have been 
dismissed. They have now come in second appeal to this 
court. 

It is again urged before us on behalf of the appellants 
that Charan Dass and Khushi Ram were merely servants of 
the shop known as Romesh Chand Pana Lai and that the 
goods in the shop belonged to the appellants and not to 
Charan Dass Khushi Ram. In regard to this point there is 
the finding of both the lower courts that Charan Dass Khushi 
Ram were- not the servants of the shop but were the real 
owners and this concurrent finding of fact cannot now be 
challenged in this second appeal. We have, however, for our 
own satisfaction examined the record and we are satisfied that 
the finding of the lower courts is fully justified. T Ye state¬ 
ments made by Khushi Ram and Kuldip Chand on 4th 
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Maghar 1990 are very significant. Two agreements were pro¬ 
duced to show that Charan Dass and Khushi Ram took up 
service with the firm known as Romesh Chand Pana Pa . 
Khushi Ram is the son of Charan Dass. Khushi Ram’s agree¬ 
ment is dated 21st November 1928 while that of Charan Dass 
is dated 2nd April 1930. So according to the dates given on 
these agreements the second agreement was executed about a 
year and a half of the execution of the first agreement but it 
is significant that both these documents were written by the 
same scribe and the attesting witnesses of both the documents 
are the same persons From the evidence on the record it is 
clear that the property attached really belonged to Charan 
Dass Khushi Ram and that the plea that they were merely 
servants of a fictitious firm known as Romesh Chand Pana La 
was simply adopted to defraud their creditors. There is no 
substance in this appeal and the same is dismissed with co ® s - 
We regret to note that the District Judge, Jammu, ivlr. 
Heveli Ram has used certain expressions in his judgment 
which were absolutely uncalled for the disposal of the case^ 
For instance there was no occasion to use in the judgmen 
the words “Holy Ghost”, ‘Mysterious Ghost” and Trinity . 
As has been remarked by this court on several occasions before 
Judicial Officers should write their judgments in plain and 
proper language and should not indulge in symbohca or 
metaphorical expressions which are not necessary tor the dis¬ 
posal of cases. A fresh circular order in this connection shall 
be issued by the Registrar of this court for the guidance ot the 

Subordinate Courts. 


42 P. L. R..J.&K., 335. 

HIGH COURT OF JUDICATURE,JAMMU cc KASHMIR. 
Before Mr. Justice Abdul Qayoom, K. B„ Chief Justice, 

and Mr. Justice J. N. Wazir. 

DUNI CHAND and another versus THAKAK UAbS. 

Civil 2nd Appeal No. 20 of 1996. 

Jammu, 20th Phagan 1996. 

Execution of decree—Date ol the decree not mentioned 
in the execution application-Whether material trr 
affecting the validity of the application—Order of Dakhal 
Dafter whether amounted to an order of dismissal. 

Held, that, the mere omission to give the date ot the 
decree is not a material defect so as to render the application 

one not in accordance with law. 
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Held , further, that an order merely consigning an appli¬ 
cation to the record is not an order of dismissal. It is merely 
an administrative order and is not a judicial order. It is in 
no sense a final disposal of the case. 

Appeal against the order of District Judge, Jammu, dated 
12th Bhadon 1996. 

Mr. A. R. Oswal. 

Mr. Behari Lai Bhakhn. 

Judgment. 

A decree for Rs. 2138-10-0 was passed against the de¬ 
fendant. On 18th Har 1995 an application for execution was 
made by the decree holder. This application came up for 
hearing on 26th Sawan 1995 but the decree holder was not 
present on that date. The application was therefore consigned 
to the record room On 8th Phagan 1995 the decree holder 
made a second application but that was dismissed by the 
Subordinate Judge Udhampur as time barred. On appeal by 
the decree-holder the order of the Subordinate Judge was set 
aside and the application was declared to be within time. The 
judgment-debtor has now come in second appeal to this court. 

On examining the record it appears that when the first 
application was presented on 18th Har 1995, a clerkof the 
Subordinate Judge’s office reported that the application was 
not in accordance with law Upon that the Subordinate Judge 
Udhampur ordered that the applicant should remedy the de¬ 
fect in the application This order of the Subordinate Judge 
was very vague. The applicant ought to have been specifi¬ 
cally pointed out as to what was the defect in the application 
so that he might remedy that defect The clerk simply said 
that the application was not in accordance with law but neither 
he nor the Subordinate Judge pointed out as to in what res¬ 
pect the application was defective and not according to law. 
Presiding Officers of the courts should work intelligently and 
should not be mere puppets in the hands of the clerks. If the 
clerk failed to do his duty and made a vague report the pre¬ 
siding officer ought to have done his duty and pointed out to 
the applicant the defect which existed in the application. It 
appears that as the applicant was not given any clear direct¬ 
ion he did not attend the court on 26th Sawan 1995 and the 
result was that the application was consigned to the record. 
It was subsequently found out that the only defect in the first 
execution application was that the exact date of the decree 
was not mentioned in the application. 
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Two points have been urged before us in this appeal. e 
first is as to whether the fact that the date of the. decree was 
not mentioned in the first execution application ainounte o 
material irregularity and affected the validity of that appli¬ 
cation. Various rulings have been cited before us and we ave 
examined these rulings. We hold that the rneie omission o 
give the date of the decree is not a material defect so as o 
render the application one not in accordance wit a ^ v - 

similar view was held in 1931 Sindh 160 and 20 Allahabad 
478. So when the first application dated 18th Har 1 ^ vas 
valid and in accordance with law, it would save the limi a ion 
according to Article 182 clause ; of the Limitation Regulation. 

The second point is as to whether the order of consigning 
the application to the record room (Dakhal Dafter) amoun e 
to an order of dismissal. In regard to this point there seems 
to be no room for doubt that an order merely consigningan 
application to the record is not an order of dismissal, vv nen 
an application is not specifically dismissed but is simply con¬ 
signed to the record, it cannot be said that the ease_ a9 
finally disposed of. The same view was taken in 1938 AUana- 
bad 552 and 1939 Oudh 118. It was held in 1938 Allahabad 
552 that an order to send a case to the record room ls ™ ere £ 
an administrative order and is not a judicial order. is 
no sense a final disposal of the case. The case t ere ore 
mains pending until a judicial order has been passe on i 

terminate it- , , „ r tV _„ 

In these circumstances we think that the order of th 

learned District Judge declaring the second execution app- 

cation to be within time is perfectly correct. ih p 

appeal is dismissed with costs. 


42 P. L. R. J. & K, 337. 

HIGH COURT OF J UDICATURE, JAMMU & KASHMIR. 

Before Mr Justice Abdul Qayoom , K. B., Chief Justice , 

and Mr. Justice J. N. Waztr. 


ABDUL GANI versus TALEH MOHD and others 

Civil 1st Appeal No. 24 of 1996. 

Jammu, 26th Phagan 1996. 

Insolvency application—Acts of bad faith on the part of 

the applIt “ pp)jcant alienated a portion of his landed property 
only a month before making the application, made certain 
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payments to one of his creditors at the expense of other cre¬ 
ditors and entered a number of fictitious debts in the appli¬ 
cation 

Held , that, the application was not made in good faith. 

Appeal against the order of District Judge, Jammu, dated 
5th Ass-uj 1996. 

M. Girrfhan Lai. 

Mr. Abdid Hamid. 

Judgment. 

Abdul Gani applied to be declared an insolvent. The 
application was dismissed by the District Judge, Jammu. This 
is an appeal against the order of dismissal. 

We have heard the counsel for the parties and examined 
the record. The application does not appear to have been 
made in good faith. In the first place only a month before 
making the application the applicant alienated a portion of his 
landed property in favour of Mehar Din for a sum of Rs. 1000. 
Then he made certain payments to one of his creditors Chuni 
Singh at the expense of other creditors. This act of the appli¬ 
cant amounts to giving undue preference to one of the credi¬ 
tors. The applicant also entered in the application a number 
of fictitious debts which he has not been able to establish. In 
these circumstances we see no reason to interfere in the order 
of the learned District Judge. The appeal is dismissed with 
costs. 

42 P L. R., J. & K., 338. r 

HIGH COURT OF JUDICATURE,JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K B., Chief Justice. 

HAYAT MOHD vwsus FAQIR CHAND. 

Civil Revision No. 29 of 1996. A R. R. 

Jammu, 4th Phagan 1996. 

Execution of decree — Satisfaction. 

The decree-holder who was a literate person and a busi¬ 
ness man definitely admitted that the whole of the decretal 
amount (Kuihum Zar-i-degri) had been received by him and 
stated that the file be consigned to the record room in full 
satisfaction of the decree (Ba-Ifa-i-Kamal). 

Held , in these circumstances the decree holder was not 
entitled to receive anything more in connection with the decree 

from the judgment-deotor. , 

Revision against the order of District Judge, Jammu, date 

19th Saw an 1996 

Applicant in person. 

Mr. Cham an Lai. 
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Judgment. 

This dispute relates to execution proceedings ere^\\ as 

a decree for Rs. 560-6-0 against the judgment-debtor and as 

between the parties the decretal amount had to b 
K v half yearly instalments of Rs. 45. On 4th assiij 
” dice? holder 1 brooplr. out th. - !«• - ,° 

T>r. All ii n Durin" the pendency of that application u 

Hr T;r“si=s, ^ 

r&^srs: 

fiM K ^afdThetlte And examined ,h« record. The 
Vm f, adtured bv the decree' holder. The only point to 

SSgllllfeHS-s 

statement the aecree no received 

of the decretal amount (Kulham HH m the record room in 
by him and that the file be consif, wor( j s US ed in the state- 

full satisfaction of ^^Hhe decree holder is a literate 
ment are Ba lta-i-kamai . *. K P believed that he 

person and a business man an 1 court to the effect that 

would have given a statement in th received by him 

the whole of the decreta amount had been jeceiv 

if any amount in connection w think that the decree 

to be paid. In these circumstances 1 think that 

! "Application OO.U 

throughout. _ 
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HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr Justice Abdul Qayoom, K. B ., Chief Justice, 

and Mr. Justice J N. Wazir. 

NANAK CHAND veisus DUKAN BHAG MAL 

AN D O 1 HERS. 

Civil First Appeal No. 20 of 1996. 

Jammu, 5th Phagan 1996. 

Insolvency application — Applicant not disclosing some 
part of his assets or income — Whether an act of bad faith — 
Civil Procedure Code, Order 21-A Rule 8—Grounds for 
rejection of insolvency application. 

Held, that the mere fact that the applicant did not disclose 
any part of his assets or income is not by itself a sufficient 
ground for the rejection of his application. Once a receiver.is 
appointed he can lay his hands on the entire property of the 
insolvent wherever it may be, irrespective of the fact whether 
that property was disclosed in the original application or not- 

Held , further, the application for declaration of insolvency 
can only be rejected on the grounds mentioned in rule 80 
of Order 21-A of the Code of Civil Procedure and the courts 
deciding such application should keep these provisions of law 
in view. 

Appeal against the order of District Judge, Jammu, dated 
6th Maghar 19 6. 

Mr. Mela Ram 

Mr. Mohd Yunts. 

JUDGM I-NT. 

Nanak Chand’s application for being declared to be an 
insolvent has been dismissed by the learned Distiict Judg?, 
Jammu. This is an appeal against the order of dismissal 

We have heard the coun s eI for the parties and examined 
the record. No act of bad fa jth has been found against the 
applicant nor has it been established that he showed any 
undue preference to any one of his creditors The mere fact 
that the applicant did not disclose any part of his assets or 
income is not by itself sufficient for the rejection of his appli¬ 
cation. The applicant is prepared to place all his assets at 
the disposal of the court. Once a receiver is appointed he can 
lay his hands on the entire property of the insolvent, wherever 
it may be, irrespective of the tact whether that property was 
disclosed in the original application or not. Applications for 
declarations of insolvency can only be rejected on the grounds 
mentioned in rule 8 of Order 21A of the Code of Civil 
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Procedure and the courts deciding such applications should 
keep these provisions of law in view. After examining the 
record we think that no sufficient ground for rejecting the 

application exists in the present case. A\ e there 0 ’, e T i lc ^ e .P 
this appeal and setting aside the order of the learned District 
Judge declare the applicant to be an insolvent. Further actl °" 
for the appointment of a receiver shall be taken by the earne 
District Judge. No order as to costs in this court. 

42 P. L R. J. & K., 341. 

HIGH COURTOF JUDICATURE, JAMMU & KASHMIR. 

Bejore Mr. Justice Abdul Qayoom , K. B., ^ h ^ e l^ Uce ' 
DURGADASS versus JAGANNA1H. 

Civil Revision No. 202 of 1996. A.R.R- 
Jammu, 15th Phagan 1996. 

Judgment in a civil case -Evidence recorded by ™ e P re - 
siding ojficer and judgment delivered by another—Duty of 

tJwz l&tt&l* 

Even if the evidence is not recorded by a presiding officer 
who decides the case, it is incumbent upon him to go through 
the record completely and discuss in his judgment the ma eria 

points involved in the case. . , . 

Revision against the order of Munsiff, Reasi, dated 31st 

Baisakh 1996. 

Mr. Dhanpat Rai. 

Mr. Ram Lai Anand. 

Judgment. 

The plaintiff instituted a suit against the defendant for the 
recovery of Rs. 50 on the basis of a bond dated 2 \st Maghar 
1993. The defendant pleaded that the bond was without con¬ 
sideration. The trial court decreed the Pontiff s suit and 
fixed six monthly instalments of the value of Rs. 0 lot the 
payment of the decretal amount. The defendant has 

come in revision to this court. . , e 

After examining the record I think that the judgment of 
the Munsiff, Reasi, who disposed of the case is very perfunctory. 
The defendant particularly pleaded that soon after e 
cution of the bond he sent a notice to the plainti 
bond should be considered as cancelled and that a report to 
that effect had also been made to the police. In his statement 
dated 20th Poh 1995 the plaintiff admitted the receipt of the 

notice sent to him by the defendant. It is surprising that the 

Munsiff has made absolutely no reference in his judgment to 
this notice. It appears that the evidence in this case was 
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recorded by the former Munsiff and Mr. Habib Ullah Faruqi 
who was sent to Reasi to act as officiating Munsiff merely 
delivered the judgment. Even if the evidence was not record¬ 
ed by the Munsiff who decided the case he ought to have 
thoroughly gone through the record and discussed in his judg¬ 
ment the material points involved in the case. But this has 
not been done. In view of the order that I am going to pass 
I do not propose to express any opinion in regard to the 
merits of the case but there is no doubt that the procedure 
adopted by the trial court is defective. I therefore accept this 
application for revision and setting aside the order of the 
Munsiff. Reasi, direct that the present Musiff shall try the case 
again and pass fresh orders according to law. Costs in this 
court to abide the result. 


42 P L R J & K 342 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B ., Chief Justice, 

and Mr. Justice K. L. Kichlu. 

GULLU and others versus AMAR DEVI. 

Civil 1st Appeal No. 8 of 1996. 

Jammu, 16th Phagan 1996. 

Guardian and Wards Act—Guardian of property. 

Held , that, a person whose personal interests clash with 
those of the minor cannot be appointed a guardian of the 
person and property of the minor. 

Appeal against the order of District Judge, Jammu, dated 
8th Bhadon 1996. 

Parties in person. 

Judgment. 

By the order of the District Judge, Jammu, dated 8th 
Bhadon 1996 Mst. Amar Devi widow of Jagtu has been appoint¬ 
ed guardian of the person and property of her two minor 
daughters Raj Devi and Tara Wati. Against this order of 
the learned District Judge this appeal has been filed by the 
cousins of Jagtu deceased. 

The appellants submit that as Mst. Amar Devi has since 
married in another family she has no further claim on the 
estate of Jagtu deceased and so she should not be made the 
guardian of the minor children. In the present case Mst. 
Amar Devi has not put forward her personal claim in regard to 
the property left by Jagtu deceased. The only point involved 
in this case is as to who is the fittest person to be appointed 
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guardian of the person and property of the minors. The minor 
girls are of a very tender age—one is about 7 years and the 
other is atjout 6 years old and it will be a great hardship to 
them to be removed at this time from their mother. As re¬ 
gards the property of the minors it is clear that the interests 
of the appellants who are collaterals of Jagtu clash with those 
of the minor children; A person whose personal interests clash 
with those of the minor cannot be appointed a guardian of the 
property of the minor. In regard to the present case the 
learned District Judge has taken the necessary security from 
Mst. Amar Devi that she shall properly look after the property 
of the minor children. A further precaution has also been 
taken that the minor children shall not be married without 
the permission of the court. No reason for an interference 
in the order passed by the learned District Judge exists. The 
present appeal is dismissed without any order as to costs. 

42 P. L. R , J & K., 343. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayootn , K.B -, Chief Justice. 

SUBA versus THU LA. 

Civil Revision No. 43 of 1996. A.R.R. 

Jammu, 18th Phagan 1996. 

Expert evidence in regard to thumb impression Expert 
examined by court—Value of such evidence Direct 

evidence opposed to the expert opinion . 

Plaintiff produced the witnesses to support payment of 
consideration to the defendant at the time of the execution of 
the nanwan but their evidence was of a very unsatisfactory 
nature and not sufficient to contradict the definite opinion 
expressed by the expert that the thumb impression existing 
on the nanwan did not tally with that of the defendant. The 
expert was examined by the Subordinate Judge, Phillour, in 

regard to his opinion in the case. 

Held , that, in the circumstances the opinion of the expert 

had been rightly relied on by the lower courts. 

Revision against the order of Munsiff, Kishtwar, dated 

9th Assuj 1996. 

Mr. Pmdi Dass 
Mr. Nur Hussain. 

Judgment. 

On 9th Katik 19^5 the plaintiff instituted a suit against 
the defendant for the recovery of Rs. 150 on the basis of a 
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nanwan dated T0th Katik 1989. The plaintiffs claim was that 
a cash payment of Rs. 100 was made to the defendant at the 
time of the execution of the nanwan. The defendant totally 
denied the execution of the nanwan as well as receiving any 
consideration from the plaintiff. The trial court dismissed the 
plaintiff’s suit. The plaintiff has now come in revision to this 
court. 

The plaintiff produced two witnesses Devi Singh and 
Bajar Singh to support the payment of Rs. 100 to the defend¬ 
ant at the time of the execution of the nanwan but both these 
witnesses are more or less interested in the plaintiff. Devi 
Singh admitted that he was indebted to the plaintiff and Bajar 
Singh is a relation of Devi Singh. So both these witnesses 
cannot be called disinterested witnesses. Then the Munsiff 
who recorded the statement of these witnesses and had 
opportunity of seeing their demeanour is of the opinion that 
these witnesses appeared to be tutored witnesses. Against 
the evidence of these witnesses there is the expert evidence 
in regard to the thumb impression existing on the nanwan. 
The papers were sent to the Finger Print Bureau Phillour and 
their opinion is that the thumb impression existing on the 
nanwan does not tally with that of the defendant but is of a 
different type altogether. It is submitted by^ the applicant’s 
counsel that the expert opinion is not of much value as the 
opinion is opposed to the direct evidence on the file and also 
as the expert was not examined in any court. This contention 
is not tenable. The direct evidence of Devi Singh and Bajar 
Singh referred to by the applicant’s counsel is clearly ot a 
very unsatisfactory nature as remarked above and is not 
sufficient to contradict the definite opinion expressed by the 
expert. Besides it is not a fact that the expert was not 
examined by any Court. As a matter of fact the expert was 
examined by the Subordinate Judge, Phillour, in regard to his 
opinion in this case. I think that the opinion of the expert is 
satisfactory and has been rightly relied on by the lower courts. 
The plaintiff’s suit has been rightly dismissed. The revision 
application is dismissed with costs. 
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42 P L. R„ J. & K.. 345. 

HIGH COURT OF JUDICATURE,JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom , K. B., Chief Justice, 

and Mr. Justice J. N. Wazir. 

GANGA RAM versus JAGAT RAM andoihers. 

Civil 1st Appeal No. 13 of 1996. 

Jammu, 19th Phagan 1996. 

Insolvency application—Applicant not disclosing some 
portion of his property . 

Held, that the mere fact that any portion of the assets 
was not specifically mentioned in the application is by itself 
no sufficient ground for rejecting the application. Once a 
Receiver is appointed he can take possession of the entire 
assets of the insolvent’s property wherever it might be irres¬ 
pective of the fact whether it was mentioned in the application 

OF n °Appeal against the order of District Judge, Jammu, dated 
12th Bhadon 1996. 


Mr. Jagat Ram. 

Mr. Mela Ram. 

Judgment. 

Ganga Ram’s application to be declared an insolvent was 

dismissed by the District Judge, Jammu. This is an appeal 

against the order of dismissal. . , 

We have heard the learned counsel for the parties and 

examined the record. In dismissing the apphcation the learned 
District Judge appears to have been mainly influenced by the 
fact that the applicant did not disclose in his application the 
property which he owns in village Sumbar. As has been re¬ 
peatedly held by this court the mere fact that any portion of the 
assets was not specifically mentioned in the application is by 
itself no sufficient ground for rejecting the application. Once 
a Receiver is appointed he can take possession of the entire 
assets of the insolvent’s property wherever it might be irres¬ 
pective of the fact whether it was mentioned in the appl,ca |on 
or not The respondent’s counsel submitted before us that 

X. Applicant gave three buflaloe. ,o one of hr. crerh.o 

Gokal and that this action on the part of the apphcant 

amounted to showing undue preference to one of the creditors. 

But the counsel could not specify the exact period when this 

transaction took place. After examining the record we are not 
transaction too P of bad faith has been satisfactorily 

established against the applicant. In these circumstances we 


l* 
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do not think that the application has been rightly dismissed. 
We therefore accept this appeal and setting aside the order of 
the learned District Judge declare the applicant to be an in¬ 
solvent A suitable person, preferably one of the creditors, 
shall be appointed as Receiver of the applicant’s property. 
Necessary action in this connection shall be taken by the 
District Judge, Jammu. No order as to costs in this court. 


42 P. L. R.. J & K., 346. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B , Chief Justice, 

and Mr. Justice J. N. Wazir. 

MADAD AL1 and another versus SUJAN SINGH 

AND OTHERS. 

SUJAN SINGH and others versus MADAD ALI 

AND ANO I HER. 

Civil 1st Appeals Nos. 12 and 26 of 1996. 

Jammu, 26th Phagan i 996. 

Civil Procedure Code , Section 60 (7) ( c) — Exemption from 
attachment—Houses of agriculturists . 

Held , that, clause (c) of section 60 (1) of the Code of 
Civil Procedure provides that residential house or houses used 
for agricultural purposes belonging to an agriculturist shall not 
be liable to attachment or sale but before giving the benefit 
of this clause to any person there should be a definite finding 
that that person is an agriculturist. 

Appeals against the order of Sub-Judge, Mirpur, dated 
28th Sawan 1996. 

Mr. Harbans Bhagai. 

Mr. Dina Nath . 

Judgment. 

In the execution of a money decree passed against 
Madad Ali and others three houses were attached. The judg¬ 
ment-debtors objected to the attachment on the ground that 
they were agriculturists and that the houses attached were 
used for agricultural purposes. They thus claimed exemption 
under section 60 (1) (c) of the Code of Civil Procedure. The 
.decree-holders contended on the other hand that the judgment 
debtors we're not agriculturists and could not claim the benefit 
of exemption referred to above. The houses in question con¬ 
sisted of 10 rooms. By this order dated 28th Sawan 1996 
the Subordinate Judge Mirpur released 9 rooms from attach¬ 
ment but declared that the one room used as a baithak was 
liable to attachment and sale. Against this order both the 
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parties have come in appeal to this court. This judgment wili 

govern the decision of both the appeals. 

The counsel for both the parties admit that the order ot 

the Subordinate Judge is not a proper order as there is no 
clear finding to the effect that the judgment-debtors are agri¬ 
culturists. Clause (c) of section 60 (1) of the Code o ivi 
Procedure provides that residential house and houses used lor 
agricultural purposes belonging to an agriculturist shall not be 
liable to attachment or sale Before giving the benefit of this 
clause to any person there should be a definite finding that 
that person is an agriculturist No such finding has been re¬ 
corded in the present case and the order of the Subordinate 
Judge is clearly defective. We therefore accept these appeals 

and setting aside the order of the Subordinate Judge remand 

the case with the direction that the new Subordinate Judge 
Mirpur shall examine the point carefully and pass fresh orders 
according to law. Costs in this court to abide the result. 

.4 • ** ■ — " " 

HIGH COURT OF 4 J 2 U P mCATl?RE’ 3 JA 7 MMU& KASHMIR. 

Before Mr. Justice J. N . Waztr. 

Ch. GIAN CHAND versus LABHA SHAH and oi hers. 

Civil Revision No. 46 of 1996 

Jammu, 24th Chet 1996. r 

Execution o/ decree -Order 21, Rules 16 and 22, CV.C 
Where an assignee of a decree files an apphcafon for 
execution and sends notice to the assignor and judgment-debtor 

under Order 21 Rule 22 but not under Rule 16 and judgment 
debtor does not let in evidence challenging the assignment 
fhe assignee is entitled to proceed with the execution without 
proving in the first place, the assignment in his favour 

Revision against the order of Additional District J g 

Mirpur, dated 20th Katik 1995. 

Mr. N and Lai , Vakil. r> r Anand* 

Mr. A. R. Oswal , Advocate on behalf of Mr. R.L. Anana , 

Advocate. 

Judgment. 

Labha Ram, Balmukand, Ram Lai purchased adec^ee for 
Rs. 2C0 from Devichand and Sita Ram a g aln ®‘ together 

Tl :s s, <,, 

Subordinate Judge. Mirpur. The Subordinate Judge ««d ^n‘ta ; 
oTSta.rf .ny instalment the decree-holder, were entitled to 
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recover the full amount with interest at Re. 1 per cent, per 
month and the amount realisable by the sale of the mortgaged 
property. The judgment-debtor appealed against that order 
in the court of Additional District Judge, Mirpur. The main 
points taken by the judgment-debtor were that the transfer of 
the decree was without consideration, that the instalments 
were very heavy and lastly that interest ought not to have 
been allowed to the decree-holders. The learned Additional 
District Judge came to the conclusion that as the decree was 
not passed under A.R. R. the Subordinate Judge ought not to 
have fixed instalments but having fixed instalments he has 
shown special leniency to the judgment-debtor and therefore 
the judgment-debtor is not entitled to any further facilities. 
The objections of the judgment-debtor were over-ruled and 
the appeal was dismissed. The judgment-debtor has come up 

in revision to this court against that order. 

The learned counsel for the judgment-debtor petitioner 
argued that when the transferees took out execution of the 
decree notice ought to have been issued to the judgment- 
debtor by the executing court, that- interest ought not to have 
been allowed by the executing court and lastly that the house 
property which was of great value ought not to have been 
attached in execution of a decree for Rs. 200. In reply the 
counsel for the respondents has argued that when the execut¬ 
ion was taken by his clients a notice was issued to the judg¬ 
ment-debtor to come and sh aw cause why execution should 
not be taken out against his property The judgment-debtor 
having failed to raise any objection with regard to notice it is 
not open to him to raise this point now. In support of this 
contention reliance was placed upon 1934 Patna 9, m 
which it was held that “Where an assignee of a decree hies 
an application for execution and sends notice to the assignor 
and judgment debtor under Order 21, Rule 22, but not under 

Rule 16 and the judgment debtor does not let in evidence 
challenging the assignment, the assignee is entitled to proceet 
with the execution without proving in the first place, the 

assignment in his favour”. The judgment-debtor raised this 

objection that the assignment of the decree was without con¬ 
sideration but this objection was not tenable because it is 
immaterial for the judgment debtor whether the considera ion 
is paid by the assignee of the decree to the assignor or not. in 
support of this proposition reference may be made to a ruling 
reported as 1932 Madras 327. As regards the interest the 
respondent is prepared to forego the interest provided the full 
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amount due to him is paid in lumpsum. The counsel for the 
judgment debtor on behalf of his client has no o jec ion o 
the payment of the full amount in lumpsum to the free¬ 
holder provided interest is not charged from him. but he 
states that his client should have some time for payment ot 

this amount i. e. Rs. 200 and costs. The He men debt ” 
shall pay within one month from today s date Rs. 200 mid 
costs- in default of payment the decree-holder shall be entitled 
to take out execution for the full amount against the: pioperty 
of the judgment-debtor. With this modificat.on this appli¬ 
cation is ^smissed The parties shall bear their own costs in 

this court. 


HIGH COURT OF JUDICATURE,’JAMMU & KASHMIR. 

Before Mr. Justice J. N. Wazir. 

BANSI DAT versus SHAMBU DAT. 

Civil Revision No. 16 of 1995- 
Jammu, 3rd Phagan 19*6/14th February 1940. 

Civil Procedure Code , Schedule IL Para. U (1) ( ) 
Award , grounds jor setting aside-Manager of a joint Hind 
Jamily can refer to arbitration disputes on behalf oj a co pa 

Cm *‘HeidXt, by adding the words‘‘or being otherwisei in¬ 
valid” in Para. 13 (0(c), his intended that all °b,Mbons 
should be urged before the court dealing with the a f a * 

^SraSr^e t^tyTf S. -rdjc^a^of, 

leased? ^ObJec^fonsTmpeachhig 6 the reference come within the 

purview of clause (c) sub-section (1) of Pat.a. 15. 

Held, further, that the manager of a joint Hinau ly 
is entitled to refer to arbitration disputes on behal * P 

“ n "LvjSrig"n 6 ,r,h. order of Senior Subordinate Jud e e, 

Jammu, dated 18th Katik 1995. 

Mr. Chaman Lai , Advocate • 

Mr. Lok Nath , Advocate. 

Judgment. ( , 

is a revision application against an order ot ™ 

judge Everting 

Banei Da. pU* 
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tiffs against Shambu Dat for dissolution of partnership and 
settlement of accounts. A preliminary decree was passed and 
a commissioner was appointed to go into the accounts and 
make a report to the court. The commissioner filed his report 
on the 28th Phagan 1992 and the parties put in their object¬ 
ions to the report of the commissioner and also adduced evi¬ 
dence in support of the objections. Before the judgment was 
to be announced the parties agreed to refer the matter in 
dispute to arbitration. Dhani Ram the father of Bansi Dat re¬ 
presenting that his son Bansidat was a minor applied for per¬ 
mission of the court under Order 52 Rule 7 of the Civil Pro¬ 
cedure Code to refer the matter to arbitration on behalf of his 
minor son. The permission was granted and the parties filed 
an agreement to refer the matter to arbitration in the court. 
An arbitrator was nominated by each party and in case of 
disagreement between their nominees P. Behari Lai Bhakhari 
a retired District Judge was to act as an umpire whose decis¬ 
ion was to be final in the matter. Arbitrators appointed by 
the plaintiff refused to act as such and on the application of 
the plaintiff another arbitrator was appointed by him. There 
was a disagreement between the arbitrators and Pandit Behari 
Lai after carefully considering the whole case gave his award 
which was filed in the court on 32nd Har 1995. Dhani Ram 
objected to the award on the ground that the umpire was 
guilty of judicial misconduct while Bansidat his son raised 
this objection that the award was not binding on him as he 
was not a party to the agreement by which the reference was 
made. The objections of Dhani Ram in regard to the mis¬ 
conduct of the umpire were over-ruled by the Senior Subor¬ 
dinate Judge and he came to the conclusion that the object¬ 
ion taken up by Bansidat was not covered by Civil Procedure 
Code under Schedule II para. 15 and that as Dhani Ram 
entered into an agreement on behalf of his son to refer the 
suit to arbitration the agreement was binding on his son Bansi- 
Dat who was a member of the joint Hindu Family and was 
living with him. The objection of Bansidat also was dis¬ 
allowed. Bansidat has come up in revision to this court 
against that order 

It is argued on behalf of Bansidat petitioner that the 
award was not binding on him in as much as his consent to 
refer the suit to arbitration was not obtained, that the petitioner 
was competent to take up the objection against the order of 
reference as it was covered by clause (c) of Para. 15 Schedule 
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II of the Civil Procedure Code and lastly it was argued that 
the partnership was not a joint Hindu family firm and his 
father Dhani Ram was not competent to refer the matter to 
arbitration without his consent. „ The first point to be deter¬ 
mined in this case is whether the petitioner was competent to 
raise this objection that the award was invalid on account of 
the fact that Bansidat’s consent was not taken to refer the 
case to arbitration. There is divergence of opinion on this 
point between the British Indian High Courts. The Allaha¬ 
bad and Calcutta High Courts have taken this view that only 
those objections can be taken up against an award as are 
enumerated in para. 15 Schedule II of the Civil Procedure 
Code. In clause (c) sub-section (1) of the above para the 
words “being otherwise invalid 5 ’ refer only to the invalidity of 
the kind mentioned in the preceding sentence and an objection 
which challenges the validity of the order of reference is not 
aground which can be taken up under para. 15. The Lahore 
and other High Courts have held a different view and they are 
of opinion that the doctrine of ejusdem generis cannot be in¬ 
voked to restrict the full and natural meaning of the phrase 
“or being otherwise invalid”. In my opinion the latter view 
is more reasonable. In Ghulam Khan v. Moh'd Hasan 29 
Indian Appeals page 51 their Lordships of the Privy Council 
laid down that no appeal lay against a decree passed in <* c< ^ or " 
dance with an award made in the course of litigation and they 
emphasised the principle of finality attaching to such decree. 
After the decision of this case the Civil Procedure Code ot 
1908 was enacted and the addition made to para. 15 bub- 
section (1) clause (c) was merely to give finality to a decree 
passed upon an award irrespective of the nature of the ob¬ 
jections advanced against the award. By adding t e wor s 
“or being otherwise invalid” it was intended that all objections 
should be urged before the court dealing with the a war an 
its decision thereupon should not be chellenged in n PP e ^ * 
It follows from this that objections against the validity ot a 
award include an objection made against the reference upo 
which the award is based. In my opinion therefore the - 

jection impeaching the reference came within the purview 

clause (c) sub-section (1) of Para. 15. R 

The next point for determination is whether Dhani Kam 

was competent to refer the suit to arbitration on behalf ot r ns 

son Bansidat. When the suit was filed in the year 198/ ^ansi- 

dat was a minor and Dhani Ram was prosecuting 
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on behalf of his minor son. An application for reference was 
made on 2nd Magliar 1994 by Dhani Ram and he sought the 
permission of the court to refer the suit to arbitration on be¬ 
half of his minor son. The minor son had attained majority 
on that date but his father did not show that he was a major. 
It was not within the knowledge of the defendant that Bansi- 
dat had become major otherwise he would have brought this 
fact to the notice of the court and would have put in an appli¬ 
cation that Bansidat should also be made a party to the deed 
of reference. Bansidat himself never disclosed that he had 
attained majority. It may be said that he had no knowledge 
of the reference but this could not be probable especially 
when Bansidat was living with his father and was a partner 
of the business in regard to which the suit was pending in the 
court A reference to the record shows that on 27th Assuj 
1995 he made a statement before the Senior Subordinate 
Judge to the effect that Rs. 25 be paid to the arbitrator out of 
his share. There is no mention in that statement that his 
consent to refer the case to arbitration was never obtained 
and therefore he was not liable to pay any amount towards 
the arbitration expenses. While the arbitration proceedings 
were going on, no objection was raised by Bansidat who had 
then attained majority that the arbitration proceedings would 
not be binding upon him as his consent to r. fer was never 
obtained. As pointed out above Dhani Ram is the father of 
Bansidat They are the members of the joint Hindu family 
as is admitted by Bansidat. It is also admitted by Bansidat in 
his statement that his father managed the property and carried 
on the partnership business. He has not satisfactorily proved 
that he contributed any amount towards the partnership in 
regard to which the suit was Hied. It is therefore clear that 
the father and son had jointly formed a joint Hindu firm and 
the father was fully competent to refer the suit to arbitration 
on behalf of his son. There are innumerable authorities on 
this point and it is not necessary for me to refer to all of 
them. In 1930 Lahore 388 it is laid down that “The 
manager of a joint Hindu family is entitled to refer to arbitrat¬ 
ion disputes on behalf of a co-parcenery business or firm.’ 
The same view has been taken in cases reported as 1930 
Lahore 719 and 435 The father of the petitioner was 
all along representing the interests of his son and the petitioner 
has not been able to show any special prejudice caused to 
him by his not personally following the arbitration proceedings. 
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It was only when the result of the arbitration was unfavour¬ 
able to Dhaniram that he made his son to file the object 
that the award was not binding on him. 

After considering all the aspects of he case 
the Senior Subordinate Judge has rightly ov ™'^ 0 ^ at ° on 
Jection of the petitioner and I see no force in this applicat 

which is accordingly dismissed with costs. 

HIGH COURT OfTuDICa'tURE^AMMU & KASHMIR. 

Before Mr. Justice J. N. W _ a * 1 *' ~ 

BELT RAM versus DR. SHIV DAS. 

Civil Revision No. 10 of 1995. 

Jammu, 16th Baisakh 1996. 

Award—Appeal against a decree m accordance with 
award—Not competent-Revision lies- R e & stra *!°" 

Zn Section 17 ( 2 ) ■*!>•» 

Held, that, revision application against 
was in accordance with the award is competent. 

According to section 17 sub-section (2) sub-clause^ to; 
the Registration Regulation it is not necessary g => 

award given by the arbitrators. Jammu, dated 

Revision against the decree of City Judge, jam 

8th Sawan 1995. 

and Rnfctiand 

This revision application has arisen out of the following 
CirCU Deh a RamTnd Shiv Da, are uncle 

had some dispute over “ me .mmoveatte pr^erty^ ^ 

referred to arbitration by a ee oarties to appear 

Maghar 1994. The arbitrators arbitrators 

before them but Bell Ram served ^ d £ es not j,ke them 

on 1st Poll 1991 informing award. The arbitrators 

to act as arbitrators and to gi their awa rd. 

after proceeding exparte against 1Beh Ram ga 

Shiv Das filed an applicationin para . 20 of the 

Jammu for filing the award unsuccessfully resisted this 

Civil Procedure Code. Beh Ram^unsuccesstuuy 

application on various g^oun • decree be made in favour of 

the award be filed AgainsTthat decree Beli 

Shiv Das according to the asvaro B 
Ram has come up in revision to this court 
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A preliminary objection is taken by the respondent’s 
counsel that the revision application is not competent. In 
support of this objection reliance is placed on 1919 Lahore 
349. The learned counsel for the petitioner argued in reply 
that the decree being in accordance with the award was not 
appealable and the only course open to him was to file the 
revision application. Reference was made to a ruling reported 
as 1937 P . L. R. 51 in which an appeal filed against the 
decree which was in accordance with the award was treated 
as a revision application. In 1929 Lahore 369 and 
1925 Bombay 341 it is held that the revision application against 
a decree which was in accordance with the award is competent. 
I disallow the preliminary objection and hold that the revision 
application is competent. On behalf of the petitioner it is 
argued that in ordering the filing of the award the City Judge 
had committed material irregularity on the grounds that there 
was misconduct of the arbitrators, that the award was not 
registered, that the immoveable property was not specified in 
the deed of reference and lastly that the arbitrators had given 
the award in the absence of the petitioner and without giving 
him an opportunity to adduce evidence in support of his claim. 
Finally it was argued that the decree passed by the City Judge 
was in regard to the property which was not in dispute. I have 
carefully considered the arguments of the counsel for the peti¬ 
tioner and have heard the counsel for the respondent in reply. 
The parties entered into an agreement on 13th Maghar 1994 
by which they agreed to refer their dispute in regard to the 
immoveable property to the arbitrators nominated by them in 
the deed of reference. The property mentioned in the deed 
of reference was immoveable property but no details of that 
property were mentioned.. From the statement of the arbitrators 
who were produced by the petitioner as his own witnesses it 
becomes abundantly clear that the disputed property was 
mentioned to them by both the parties and they gave their 
award in regard to that property. The petitioner served a 
notice on 1st Poll 1994 that he did not like the arbitrators to 
give their award and intentionally abstained from appearing 
before the arbitrators. In other words he resiled from the 
agreement entered into on 13th Maghar 1994. He Ins not 
given any definite and cogent reason for his not acting upon the 
agreement. He has not shown as to why he was distrusting the 
arbitrators. Under these circumstances the petitioner was 
not competent to act contrary to the agreement dated 13th 
Maghar i 994. The arbitrators were justified in proceeding 
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exparte as has been laid down in 1935 Sind 228 , 1938 Sind 
59 1918 Calcutta 644 and 1917 Lahore 6 j. According 

to section 17 sub-section (2) sub-clause (6) of the Registration 
Regulation it was not necessary to register the award given by 
the 8 arbitrators and therefore the contention of the counsel for 
he petitioners in regard to the registration of the award ,e 
without force. Although the immoveable property is not 
specified in the deed of reference yet from the evidence it is 

clear that the arbitrators gave award in respect of that property 
alone which was in dispute and the boundaries of the property 
mentioned in the decree are correct. The counsel foi the 
netiboner has not made out any adequate ground and also has 
not shown any material irregularity committed y 
Subordinate Judge in passing an order to hie the award an 
i * making a decree in accordance with the award. This 
application therefore has no substance and is dismissed with 

costs. __ 

HIGH COURT OF^UmCATURE )aMMU& KASHMIR. 

Bejore Mr. Justice J. N. Wazir . 

SON A RISHI versus ST ATE. 

Criminal Revision Nos. 137, 138 and 156 of 1996. 

Srinagar 29th Har 1996. 

mssssfK r: T .> 

1995 and »rde, of Mun.iU, Anant„a 6 , 

1st Kattk 1995. 

Mr. Satya Pali Vakil. 

Government Advocate. 

Judgment. „ , . 

c na RUhi accused delivered a speech before an unlaw- 
Sona Rish! accu Masjid at Anantnag. He 

ful assembly on 24-5-19 Je c t u e Notification No. 19-L 

was convicted under sec i 50 o, in default to undergo )£ 

and sentenced to a fine o another offence he was 

months’ ri ^ U d \7MunsifT Magistrate Anantnag under section 

again convicted by Muns b sentenced to 

25 of the Notification No. 9L and wa d ^ 

a fine of Rs. 100 m default o P conviction s and 

months’ rigorous imprisonment. Against tnese 


Pro- 

and 
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sentences he lodged separate appeals before the learned Sess¬ 
ions Judge, Srinagar. The learned Sessions Judge upheld the 
convictions in both the cases but reduced the sentence of 
fine in the former case to Rs. 2:0 maintaining the fine in the 
second case as well as the period cf imprisonment in default 
of payment of fine in both the cases. The accused has filed 
separate applications against his convictions and sentences 
and has perferred an application praying for the remission of 
fine as he had already undergone the period of imprisonment 
in default of payment of fine. This order shall govern the 
decision of all the three applications. 

These cases were argued before me on 6th Har 1996 and 
it was submitted by the counsel for the petitioner that the 
Sub-Inspector of Police Anantnag was not competent authority 
under Notification No. 19-L during Bhadon 1995 and the 
petitioner by disobeying the order of the Sub-Inspector of 
Police had not committed any offence The Government 
Advocate had no definite information at that moment whether 
the Sub-Inspector of Police was made a competent authority 
under Notification No 19-L. The case was adjourned and 
the Government Advocate today has produced a Government 
Gazette in which it was specifically mentioned that the Sub- 
Inspector of Police is a competent authority under Notification 
No. 19-L. The counsel for the petitioner has not argued 
before me any other point in regard to the conviction of the 
accused. The only point upon which stress was laid was that 
the accused had already undergone the imprisonment in de¬ 
fault of payment of fine, the warrants for realization of fine 
ought not to have been issued unless the magistrate issuing 
the warrant gave reasons for his doing so My attention was 
drawn to proviso to sub-section (l) of section 386 of the 
Cr. P. C., which runs as under : — 

“Provided that if the sentence directs that in default of 
payment of fine the offender shall be imprisoned and if such 
offender has undergone the period of such imprisonment in 
default,, no court shall issue such warrant, unless for special 
reasons to be recorded in writing if it considers it necessary 
to do so.” 

and it was argued that the magistrate before issuing the 
warrant for the realisation of the fine ought to have given 
reasons for his taking that step. I have heard the Govern¬ 
ment Advocate in reply and also have examined the record. 

On 25th of Bhadon a warrant was issued for realisation 
of fine of Rs. 100 from the accused. On 1st of Assuj the 
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accused put in an application for grant of time to pay the fine. 
One month was allowed by the Magistrate within which he 
accused had to pay the fine. But after the expiry of the 
month no fine was paid and on the 1st of Katik another war¬ 
rant for the realisation of Rs. 500 fine was issued and the 
accused was sent to jail in default of payment of fine The 
fine was realised before the term of imprisonment in default ot 
payment of fine expired According to the above proviso if 
the offender has undergone the whole of such imprisonment 
in default, the court shall not issue warrant .or realisation of 
fine without giving reasons in writing ; but the warrants in 
the present case were issued before the term of imprisonment 
commenced and before it expired. Therefore, the proviso re- 
ferred to above has no application to the present case. In 
1935 Bombay 160, it has been held that the proviso to 
sub-section (0 of section 386 Cr. P. C. applies in terms only 
to the issue of a fresh warrant and does not "quire the with¬ 
drawal of a warrant already issued before expiration of the 
sentence in default of payment of fine. As pointed_ abov » 
the warrants for the realisation of fine were issued and the 
fine realised before the expiration of the sentence: in defau 
of payment of fine. The proviso .s not applicab'e to 
case of the petitioner. It is further submitted that the petit 
ioner being a young boy and having undergone imprisonment 

of fine, .he fine impeeed n,ay h e e 
duced. Under the above circumstances, I think, the pet t 

ioner deserves some leniency in respect of the senten ^ es 

fine imposed upon him. I reduce the fine in the 1st ca 

f„ m Rs. 250 ,o R. .50 and mam.a,n <^ be 

refunded" tothe' accused petitioner. 

convictions und^r secdon" 17°of the said NoUncation^as^the 
With thi^ mod iftc at ion are rejected. 

HIGH COURT OF^UDICATURE,JAMMU & KASHMIR. 

Before Mr. Justice J. N. Waztr. 

ANAND RAM and versus others. 

cu I1MA DEVI AND O 1 Hh.K3. 

‘civil Revision No. 145 of 1995 A R.R. 

Srinagar, 29th Har 1996. Civil Pro- 

Succession Certificate Regulation, Section 4 Civ 

cedure Code, Order 22, Rules 3 and 5 _ . Certificate 

The provisions of section 4 of the buccessio 

Regulation apply to those cases where the creditor has 
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and some one else on his behalf files a suit for the recovery 
of the amount due from the debtors. But in a case where 
the creditor has himself filed a suit but dies during the pend¬ 
ancy of the suit, Order 22, Rules 3 and 5 are applicable. 

Revision against the order of the City Munsiff, Srinagar, 
dated 30th Assuj 1995. 

Mr. Nand Lai, Advocate. 

All Mir in person. 

Judgment. 

This is a revision application against an order of City 
Munsiff, Srinagar, dated 30th Assuj 1995 consigning the case 
of the plaintiff to the record room. On behalf of the plain¬ 
tiffs petitioners it is argued that it was not necessary for them 
to produce the succession certificate in the trial court, that no 
objection was raised by the defendants in regard to the succes¬ 
sion certificate and the trial court ought to have insisted upon 
the production of the succession certificate and lastly that as 
the defendants compromised the case with the petitioners and 
the compromise deed was filed in the court, the petitioners’ 
claim ought not to have been thrown out by the trial court. 

Ramchand plaintiff filed the present suit against the de¬ 
fendants on 14th Poh 199b During the pendency of the suit 
Ramchand died and an application was made by Anand Ram 
and Sh. Uma Devi to be brought on the record as the legal re¬ 
presentatives of the deceased. They were shown as the legal 
representatives and on 13th Baisakh the defendants put in 
their written statement. The defendants did not raise any 
objection to Anand Ram and Uma Devi being brought on the 
record as the legal representatives. On 15th Assuj 1995, the 
defendant compromised the case with the legal representatives 
of the deceased and put in the compromise deed in the court. 
The trial court of City Munsiff, Srinagar, accepted the com¬ 
promise deed and placed it on the record and ordered that 
Anand Ram and Uma Devi should produce the succession 
certificate as required by section 4 of the Succession Certifi¬ 
cate Regulation. This order in my opinion was incorrect. 
Ramchand deceased had filed the suit in his life time against 
the defendants. He died during the pendency of the suit. 
According to Order 22 Rule (3) of the Civil Procedure Code 
the court on the application of the legal representatives of the 
deceased ought to have made them a party and proceeded 
with the case. In case the defendants objected to certain 
persons being appointed as legal representatives under the 
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provision of Order 22 rule U), which are very clear, the court 

ought to determine the question whether a particular person 
is or is not a legal representative of the deceased. In the 
present case there' was no objection on the part of the defend¬ 
ants and it appears that Anand Ram and Uma Devi were 
brought on the record as the legal representatives of Ram 
Chand deceased. The defendants instead of raising ob¬ 
jection to Anand Ram and Uma Dey. being appointed as 
the legal representatives, compromised the case with them an 
filed a compromise deed in the court. The court, if not satis¬ 
fied, ought to have enquired into the question whether Anand 
Ram and Uma Devi were the legal representatives of Ram 
Chand deceased or not and after due enquiry recorded 1 its 
finding in respect of this question^ No enquiry seems to have 
been made as required by Order 22 rule (5) of t 

cedure Code. The provisions of section 4 of the Succession 
Certificate Regulation apply to those cases where the cred,t ° 
has died and some one else on h.s behalf files a suit for the 
recovery of the amount due from the debtors. There a decree 
would not be passed in favour of the claimants unless hey 

produce a succession certificate to show that they’ ar< jLf But 
to the effects of the deceased person or any part thereof B t 

in a case where the creditor has himself hied a suit but 
during™ ,« pendency of .he ,«U, Order 22 rjl« <3 andI ( 
qrP annlicable For the foregoing reasons I allow this appn 
cation set aside the order of trial court and remand the case 
to it with the direction that it shall go into the question as to 
whether^the petitioners are or are no, the I'flrepre’jr"a,™ 
of the deceased and pass fresh orders according to law. 

costs shall abide the event. 

HIGH COURT OF 4 J 2 UDl L CATUREJAMMU & KASHMIR. 

Be/ore Mr. Justice J. N. Wozty. ND 

MADAN I AL versus Cn. GIAN CHAN . 

Civil Revision No. 93 of 1994. A.R.R. 

Jammu, 12th December 1938/27th Maghar\995 
Agriculturists Relief Regulation, Section 2-Definition f 

agriculturist-Civil Procedure Code, Section 60. 

Held, that the word agriculturist cannott {>« ***" re 

different meaning under section 60 o ip< 4 ief Regulation 

Code from that given under Agriculturists Relief Regular f ^ 

Held , further, that under Section 60 clause I ) 

Code of Civil Procedure of our State, a resid 
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belonging to an agriculturist is free from attachment regardless 

ot the fact that the residential house is used for agricultural 
purposes or not. 


in ., ^f v j s 7 lon a S ainst the order of District Judge, Jammu, dated 
19th Katik 1994. 


Mr. R L. Anand , Advocate. 
Mr B. L. Bhakhn , Vakil . 


Judgment. 

The only question for determination in this civil revision 
is whether the judgment-debtor objector is an agriculturist 
and is entitled to protection under section 60 of the Civil 
rocedure Code., The counsel for the decree-holder petitioner 
as argued that the judgment-debtor is not an agriculturist 
tor the purpose of section 60 of the Civil Procedure Code. 
According to him an agriculturist is a person who is dependent 
tor his living on tilling soil and unable to maintain himself 
otherwise, and as the judgment-debtor does not till soil himself 
e, according to him, is not entitled to the benefit of section 60 
. Civil Procedure Code. I do not agree with this conten- 

D°r r o thG ^ earne ^ counsel. In the State the agriculturists 
Relief Regulation is enacted for the benefit and protection of 
the agriculturists and in that Regulation an agriculturist is 
defined as a person who by himself or by his servants or by his 
tenants earns his livelihood wholly or principally by agriculture, 
0£wJio engages personally in agricultural labour or such pursuits. 
In snort an agriculturist according to this Regulation is a person 
who gains substantial portion of his livelihood by agriculture. 
Under section 60of the Civil Procedure Code the agriculturists 
are given certain protection but an agriculturist is not defined in 
the Civil Procedure Code. The definition of an agriculturist 
for the purposes of section 60 of the Civil Procedure Code 
ought to be the same as that of an agriculturist for the purposes 
of Agriculturists Relief Regulation; otherwise if the definition 
of an agriculturist under Agriculturists Relief Regulation, and 
under section 60 of the Civil Procedure Code, is different, 
then it will give rise to anomalous results; for instance a person 
whose suit is tried under Agriculturists Relief Regulation, will 
be deemed to be an agriculturist at the time when the suit 
is decreed against him and when that decree is executed it may 
be that the judgment-debtor may not be considered as an 
agriculturist under section 60 of the Civil Procedure Code- In 
other words a person when a decree is passed against him is 
an agriculturist and at the time when that decree is executed 
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is not an agricultural This is not right In my opinion 
therefore, the word “Agriculturist cannot be given a different 
meaning under section 60 of the Civil Procedure Code from 
that given under Agriculturists Relief Regulation. It is further 
contended that the judgment-debtor could not claim the 
exemption from attachment of his residential house which was 
ST. for the purpose, of agriculture The learned counse 
cited various authorities in support of this argument but it is 
not necessary for me to mention those authorities here as those 

authorities have no application to the present case V 
authorities cited are based on section 60 clause (c) of the 
British Indian Civil Procedure Code but in the Civil Procedure 
Code of the State, clause (c) is somewhat different. Under 

section 60 clause (c) a residential house and houses used 
agricultural purposes belonging to an agriculturist are fr ° 

attachment. Regardless of the fact that the residen ial house 
is used for agricultural purpose or not it is exempt from attach 
ment In the present case the judgment-debtor adduced 
evidence which was believed by the executing court that the 
house was used for the purposes of agriculture » e. tor 
storing grain and for keeping the agricultural 'mplements^ 
The residential house of the judgment-debtor was therefore 
rightly held to be exempt from attachment under section 60 
of the Civil Procedure Code. My attention was drawn by 
the counsll for the petitioner to the fact that the judgment 
debtor had mortgaged his house to one Dev, Das and it was 
contended that the judgment-debtor even if he ^ . 

culturist could not claim exemption under• section 

previously mortgaged his P j have gon e through 

; e he“"hoSy S* to .“ d 

thi, authority merely lays down the proposition h t ( 
agriculturist mortgages h, “J° u “ f t0 th e C Tv°l Procedure Code 
i^mga^dto^he’ mortgaged property but this waive,^an only 

be made in favour of the mortgagee and no one else According 

to the above ruling a I "' :,rt ^ a | ee 'a th f agriculturist cannot 
agriculturist mortgagor attached and th - g , section 

claim protection in regard to the mortgage petitioner 

60 of the Civil Procedure Code. In , ? ' mrnort from 

is not a mortgagee and therefore cannot claim y PP - g 
the above authority. For the reasons given above 1 dismiss 

this application with costs. 
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HIGH COURT OF JUDICATURE, JAMMU KASHMIR. 

Before Mr . Justice J . N. Wazir. 

AHMED SHAH & MOHD SHAH versus STATE. 

Criminal 2nd Appeal No. 48 of 1996. 

Srinagar, 31st Jeth, 1996. 

First Information Report—Its value as piece of evidence. 

The First Information Report is not a piece of substantive 
evidence but it can be used only as a previous statement ad- 
misible to corroborate or contradict the author of it. 

Appeal against the order of Sessions Judge, Srinagar, dated 
7th Baisakh, 1996. 

Nemo. 

Government Advocate. 

Judgment. 

Ahmed Shah, Mohd Shah, Subhan Shah and Rahman 
Mir were charged under section 298-A of the Ranbir Penal 
Code by Second Additional Munsiff Magistrate Srinagar and 
were sent up for trial to the court of Sessions. The learned 
Sessions Judge convicted Ahmed Shah and Mohd Shah under 
section 298-B and sentenced Ahmed Shah to one year’s 
rigorous imprisonment with a fine of Rs. 5 or in default to 
undergo further rigorous imprisonment for one month. Mohd 
Shah was sentenced to six months’ rigorous imprisonment with 
a fine of Rs 3 and in default to undergo further rigorous im¬ 
prisonment for two weeks ; while Subhan Shah and Rahman 
Mir were acquitted. Ahmed Shah and Mohd Shah have pre¬ 
ferred this further appeal through jail against their conviction 
and sentences. 

The prosecution story briefly is that on 6th Katik 1995 
Rehman Mir presented an application before the Senior 
Superintendent of Police informing him that Asad VVani, 
Abdulla, Subhan Chopan, Habib Shah, Wall Shah, Subhan 
Wani, Aziz Chowkidar and Ahmed Shah had slaughtered a 
bullock in the house of Asad VVani in connection with certain 
circumcision ceremony of Ahmed Shah’s son. The Sub- 
Inspector of Police of Thana Saddar took up the investigation 
and on the 7th of Katik the house of Ahmed Shah accused 
was searched. Beef and other articles mentioned in Ex. P.C. 
were recovered from that house. Ahmed Shah produced the 
head, skin and four legs of the slaughtered animal. On the 
8th of Katik Subhan Chopan confessed having taken part in 
the offence and implicated Rahman Mir who was the first 
informer of the offence. On 11th the confession of Subhan 
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Chopan was recorded and he was made an approver on the 
28th Katik. In the confessional statement, the approver gave 
full detail of the occurrence. He named besides himsel 
Ahmed Shah, Mohd Shah, Subhan Shah and Rahman Mir 
who took part in the oftence. He pointed out a small pit in 

the house of Ahmed Shah where the amma 1 was slaughtered 
and on digging that pit the earth saturated with blood was 
recovered from that pit. The knife and the earth stained with 
blood were sent to the Chemical Examiner who staged that 
the blood stains on the knife were that of an ox or buftalo. 
The learned Sessions Judge has convicted the appellants under 
section 298-B and not under 298-A as he has found t a 
statement of the approver is not fully corroborated and there 
is no evidence except the statement of the approver connect¬ 
ing . t he accused persons with the crime of slaughtering the 
bullock I have not been able to follow the argumen o 
learned Sessions Judge on this point. It seems that the 
learned Sessions Judge considering the first 'nformation report 
to be a Piece of evidence has been influenced by its contents. 
¥he first^formation report is not a piece of substantive ev - 
Jence but it can be used' only as a previous statement adm.ss - 
ble to corroborate or contradict the author of it. 

SormaSn report mad, by Rahman Mi, who was himself an 
accused person cannot, therefore, be referred to by the earn 
Sessions Judge in his Judgment. In the present 
a statement of the approver who had vef g 

with other accused persons before he waS th 'p roV er's 

For the sake of precaution, it is necessaiy that th PP>^ g 

statement should be corroborated in material 
The recovery made from the house of Ahmed Sha 
corroboration of the statement of the approver and I fad to 

SSL h ?e,rrUV h an rhid f ,rU.t^a, T rLe re- 
o', ‘the &m:„rno nt no A proi'i'Io l;£*"£*5 n £ 
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section 298-B is fully established and the sentences are by 
no means excessive. This appeal is accordingly rejected. 
The accused shall be informed of this order in jail. 

TTT ^ 42 P. L. R. f J & K., 364. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice J N. Wazir. 

COCKBURNS AGENCY versus P. RADHA KISHEN 
through MAJOR KOUL. 

R.H. SKINNER 

Civil Revision No. 9 of 1995. 

Srinagar, 17th Jeth, 1996. 

Suit for accounts—Preliminary decree — Appeal, value — 
Whether appellant can fix value different from that in the 
plaint. 

On a preliminary decree for taking accounts in a suit for 
rendition of accounts, if the defendant appeals disputing his 
liability to account for the amount fixed by the plaintiff, the 
defendant must value his appeal at the valuation put. in by 
the plaintiff in the plaint for the purposes of court-fees. He 
cannot value the appeal at any figure he likes and different 
from that in the plaint. The jurisdictional value fixed in the 
plaint could in no case be changed by a party in appeal in 
order to choose a special forum of appeal. 

Revision against the order of District Judge, Srinagar* 
dated 11th Assuj , 1995. 

Mr. A. N. Bhan , Vakil. 

Mr. Sarwanand, Vakil. 

The plaintiff Radha Kishan sued the defendant Cock- 
burns Agency through Major R. H. Skinner for rendition of 
accounts and prayed for a decree for such sum as might be 
found due. The suit was valued at Rs. 130. A preliminary 
decree was passed by the 2nd Additional Munsiff in favour 
of the plaintifl and it was ordered that the accounts be taken. 
Against the preliminary decree the defendant filed an appeal 
in the court of District Judge and valued the appeal for the 
purposes of jurisdiction and court-fees at Rs. 240. The 
learned District Judge came to the conclusion that as in the 
plaint the jurisdictional value was fixed at Rs. 130 the appeal 
lay in the court of Senior Subordinate Judge. It was further 
held that the defendant could not overvalue his appeal in 
order to choose a forum of appeal. The appeal was returned 
to the defendant appellant for amendment and presentation 
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to the proper court. Against that order the defendant has 

come up in revision to this court. . , 

The point for determination in this application is whether 

the defendant could fix a different value of the appeal from 
the value fixed by the plaintiff in the plaint for the Purposes 
of jurisdiction and court fees. The counsel for the petitioner 
argued that the defendant was entitled to value the appea 
at any sum which he considered suitable. In support of his 
contention, reliance was placed on 1937 Allahabad146 . 
is a single bench case in which it was held that The defen - 
ant appealing against a preliminary decree is entitled to value 
that preliminary decree at any sum which he likes. i ms 
decision does not lay down the proposition that the detendanr 
could value the appeal for the purposes of jurisdiction also at 

a different sum from the plaint and thus choose his oru 

appeal. In 1937 Lahore 694-* division bench ruling t is 
clearly held that “On a preliminary decree for ta k m g accounts 
in a suit for rendition of accounts, if the defendant appeals 
disputing his liability to account for the amount fixed by the 
plaintiff, the defendant must value his appeal at the valuation 
put in by the plaintiff in the plaint for the purposes of 'court 
fees. He cannot value the appeal at any figure e \ < 

different from that in the plaint.” In the above case i 
down that the defendant cannot change the valu 
appeal from that which is fixed in the plaint for the purposes 

could in no case be changed by a party in appeal . c 

choose a special forum of appeal. The learne aoDellant 

was right in returning the plaint to the defendant appellant 

for presentation to the proper court In view nurDO ses 

divergence of judicial opinion on va uation or P 

of appeal, the point of limitation shall not stand ^ 

of the petitioner in the appellate court of Senior Subordmate 
Judge. With this modification this application is d.smisse . 
The parties shall bear their own costs in this court. 

HIGH COURT OF JUDICATURE. JAMMU & KASHMIR. 

Belore Mr. Justice J. N. W« zir - KANTH 
NAND LAL AND DIMA NATH versus SRI RAM in. 

Civil Revision No. 99 of 1995. 

Srinagar, 10th Katik 1995. p 

Civil Procedure Code, Schedule II, Para. 14 and Par . 

(2). 
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Under para. 14 of Schedule II, C.P.C., matters are re¬ 
ferred to the arbitrator for determination but the arbitrator 
having refused to decide those matters, the whole award be¬ 
comes void under para. 15 of the same Schedule. The only 
alternative left to the court is to act under clause (z) of 
para. 15, i e ., to supersede the arbitration and to proceed with 
the suit. 

Revision against the order of Senior Subordinate Judge, 
Srinagar, dated 6th Jeth 1995. 

Messrs. A.N. Kak and Chandrajoo , Advocates. 

Mr. Sunder Laly Advocate. 

Judgment. 

This is an application under section 115 of the Civil 
Procedure Code to set aside an order of the Senior Subordi¬ 
nate Judge Srinagar, passed under the following circumstances. 
A suit for partition was pending before the trial judge. An 
application was made by the parties to refer the matter to 
arbitration. The matter was accordingly referred to arbitrat¬ 
ion and Mr. Zanardan Teng was appointed as an arbitrator. 
The arbitrator finally made an award. The plaintiff filed ob¬ 
jections which were disallowed but the learned trial Judge re¬ 
ferred the award to the arbitrator for further decision on two 
matters with regard to the distribution of decrees and rent of 
the mortgaged property between the parties. The arbitrator 
after a considerable delay refused to give an award. Mean¬ 
while an application was made to the Senior Subordinate 
Judge praying for the supersession of the arbitration and the 
learned Senior Subordinate Jude passed an order superseding 
the arbitration and resumed cognizance over the suit which is 
now proceeding in that court. The defendant who is the 
applicant, prays to set aside, under the provisions of section 
115 C. P. C., the decision of the learned Senior Subordinate 
Judge and to pass a decree in terms of the award. Mr. Sunder 
Lai on behalf of the opposite party took a preliminary ob¬ 
jection that no application for revision lay as there has been 
no decision of the case. 1 have heard the counsel for the 
applicant on merits. It is argued by him that the learned 
Senior Subordinate Judge by his previous order dismissed the 
objections of the defendant and accepting the award remitted 
it to the arbitrator for deciding the above two matters The 
Senior Subordinate Judge was not competent to set aside the 
award which he had already accepted by his previous order. 
According to the learned counsel, the Senior Subordinate 
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by the 
on the 
in this 

matters 


]udge ought to have upheld the award and decided the two 
matters himself which were referred to the arbitrator. o 

not see any force in this contention of the learned counsel tor 
the applicant. The whole suit was referred to the arbitrator 
for decision. He decided certain points and gave his award. 
Two matters were left undecided and the Senior Subordinate 
fudge by his previous order referred those matters for de¬ 
cision. After a long time, the court was informed 
arbitrator that he would not like to give an award 
matters referred to him. The sole point for decision 
case was whether the court could decide those two 
itself and uphold the previous award or that the court would 
go into the whole matter again and decide the suit. Under 
para. 14 of Schedule II C.P.C. the matters were referred to 
the arbitrator for determination but the arbitrator having 
refused to decide those matters, the whole award, in ray opin¬ 
ion, became void under para. 15 of the same schedule. T 
only alternative left to the Court was to act under clause 
(2) of para. 1 5 of the above schedule, t.e , to supersede the 
arbitration and to proceed with the suit and that is what t 
court has done. There is no adequate ground made out by 
the learned counsel for the applicant to interfere ! wlth J; 
order of the Senior Subordinate Judge in revision. ihis 

application is, therefore, dismissed with costs. 

HIGH COURT of JUDiC^g^SMU & KASHMIR 

Before Mr. Justice J. N. WazM. 

SABIR MALYAR verst ?° J*Q BAL JAN ‘ 

Civil 1st Appeal No. 65 of 1995. 

Srinagar, 19 th September, 1938. 

1 imitation Regulation—Articles 60 and yo. 

In Article 60 ^of the limitation Regulation, ‘h e v v° r d 
ic Qnpcificallv used which shows that tne Article 

is^ordy C apphcatde'ff C a part of the money is due from the de¬ 
profits if he failed to supply goods on the fixed date, A 

aPPli Appeal against the order of the District Judge, Srinagar, 

dated 2\st jeth, 1995. 

Mr. Satyaf>al , Vakil. 

Iqbal Jan in person. 


[Vol.XLII—1940. 


368 The Punjab Law Reporter. 


Judgment. 

The plaintiff’s suit for the recovery of Rs. 161-3-6 on 
the basis of a bond dated 29th Baisakh 1986 was dismissed 
by Munsiff Shopayan as time-barred. The learned Munsiff 
held that article 60 of the Limitation Regulation applied and 
as the period prescribed for the institution of the suit was three 
years, the plaintiff’s suit was clearly barred by time. On 
appeal, the learned District Judge held that article 95 of the 
Limitation Regulation was applicable and the suit was within 
time. The decree of the trial court was reversed and the 
case remanded for retiral. Against that order the defendant 
has come up in appeal to this court. 

It has been argued on behalf of the appellant that article 
60 was applicable as the money advanced had to be repaid 
by the delivery of goods. In support of his contention the 
learned counsel cited an authority of this court reported as 
Kabir Khan v. Habib D^r —Civil Revision No. 51 of 1994. 
That case is distinguishable from the present one. In that 
case the amount mentioned in the bond was to be repaid by 
the delivery of goods. Some goods were supplied to the 
plaintiff and the plaintiff had brought the suit for the balance of 
money advanced as the price of goods to be supplied; so article 
60 was applicable to that case. In the present case money was 
advanced to the defendant and the defendant promised to repay 
the amount by delivering goods. He did not deliver any goods 
nor paid back the money. In the bond it was mentioned by 
the defendant that in case he failed to deliver the goods, he 
will pay the market price of the goods which included the 
money advanced together with the profits. In my opinion 
article 60 of the Limitation Regulation is not applicable to 
this case for the defendant had not supplied any goods and 
the whole amount advanced by the plaintiff was due from him- 
In article 60 of the Limitation Regulation which runs as 
thus “For the balance of money advanced in payment of 
goods to be delivered” the word “balance’’ is specifically used 
which shows that the article is only applicable if a part of the 
money is due from the defendant after he supplied certain 
goods to the plaintiff. But in .the present case the whole 
amount was due from the defendant and the defendant made 
himself liable to pay the whole amount together with profits 
if he failed to supply goods on the fixed date. Therefore, 
the article applicable to this case would be not article 60 but 
article 95 of the Limitation Regulation. The order of t e 
learned District Judge is quite correct and I see no reason to 
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In cases like 
Jammu, dated 


interfere with it. This appeal is accordingly dismissed but in 
view of the fact that the respondent was not represented by 
any counsel and also that a difficult law point was involved, 

I leave the parties to bear their own costs in this court. 

HIGH COURT OF JUDICATURE,’ JAMMU & KASHMIR. 
Bejore Mr. Justice Abdul Qayoom> K. B., Chief Justice. 

STATE versus LOKNATH. 

Criminal Reference No. 34 of 1996. 

Jammu, 25th Chet 1996. 

Motor Vehicle Regulation , Section 16 — Sentence. 

Accused a lorry driver was found carrying 21 passengers 
in his lorry on a fair-weather road where the prescribed limit 
for the passengers is 13. One of these extra passengers was 
actually found sitting on the roof of the lorry. 

Held , that a fine of Rs. 8 was inadequate, 
this, deterrent sentences should be awarded. 

Reference made by the Sessions Judge, 

26th Phagan 1996. 

Public Prosecutor. 

Accused non-applicant in person. 

Judgment. 

The accused was convicted by 
Reasi, under section 16 of the Motor 

rnhancement^ fente^ce^bJng filed~Ihe'WnedI Sessions 
Judge, Jammu, has made this reference with the re ^' n ™? nda 
tion that the sentence is inadequate and may be enhanced 

fine l f have 2 examined the record. The accused is a lorry 

driver and on 21st Chet 1995 he was found “rrymg 21 

passengers in his lorry on the Katra-Reas. R°ad. 

prescribed limit for the passengers is . an n r t u ese 'extra 
gerswere taken extra by the accused. Out°f these extra 

passengers one was actually found sitting . *.u a j. 

the lorry. This was a most dangerous thing and shewsah at 

the accused deliberately put human life in danger just 
make a little extra money. The accused ^.tted _be t r 
me that he was carrying extra passengers. The Katra Ke 
road is only a fair-weather road and is very d'^cult 
some places and the over-loading of a lorry <n ^ ch ^ 
is highly criminal. In cases like this, deterre "‘ ■ d 
should always be awarded. Instructions have been 


the Munsiff Magistrate, 
Vehicles Regulation and 
On an application for 

4 * #-i • 
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from time to time by the High Court enjoining upon the 
Magistrates to pass adequate sentences in cases of over¬ 
loading but the Magistrate appears to have ignored the 
instructions issued in this connection. The explanation of 
the Magistrate shall be called for by the Registrar High 
Court and put up before the Chief Justice for further 
orders. There is no doubt that in the present case the 
sentence is inadequate and I accept the recommendation made 
by the learned Sessions Judge and enhance the sentence of 
fine to Rs. 20 (Twenty). A copy of this order shall be sent 
to the Sessions Judge. 

42 P. L. R., J & K., 370. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom, Kt., Chief Justice, 

and Mr, Justice J N. Wazir. 

KASHMIRI LAL and another versus SHAMI SHAH. 

Civil 1st Appeal No. 65 of 1996. 

Jammu, 25th Chet 19 6. 

Civil Procedure Code , Sections 60 and 72, 

Held , that the order attaching and alienating temporarily 
“Araziat Maqbuza Assamian Maurusi wa Malkan” before 
Section 60 in 1993 was amended, is not an irregular one. 

Appeal against the order of Sub-Judge, Jammu, dated 6th 
Har 1996. 

Mr. Dina Nath. 

Mr. Chaman Lai. 

Judgmkn r. 

On 5th Phagan I99i a decree for Rs 3,652 was passed 
in favour of Shami Shah. In the execution of this decree 
some agricultural land belonging to the judgment-debtors was 
attached by the order of the lower court on 2\stjeth 1991. 
Section 60 of the State Code of Civil Procedure was amended 
on 9th Jeth 1993 and according to that amendment Araziat 
Makbuza Asamian Maurusi wa Malkan included lands held 
by owners and occupancy tenants whether cultivated directly 
or through tenants-at-will. By his order dated 14th Jeth 1996 
the Subordinate Judge. Jammu, directed the temporary aliena¬ 
tion of the agricultural land in this case. Against that 
order of temporary alienation the judgment-debtors have filed 
an appeal in this court. 

It is submitted by the appellants* counsel that in view 
of the amendment made under section 60 of the State Code of 
Civil Procedure the lower court was not justified in direct¬ 
ing a temporary alienation of the land in dispute. It is 
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true that according to the amendment to sectmn 60 of the 
Code of Civil Procedure sanctioned on 9th Jeth IWi, 
Araziat maqbuza asamian maurust wa malkan are not haX> 

to attachment or sale whether these lands are cultivated directly 
or through tenants-at-will. But the position a b 
different in this case. In the present case the land was 

actually brought under attachment on 21st Chet ^ 1 
about , 4 months before the amendments referred tc. above came 
into force and so there can be no objection to its temporary 

alienation under section 72 of the Co e o ear from 

as has been suggested by the Collector. Besides, it is clear from 

the statement of Kashmiri Lai, judgment-debtor, dated 22nd 

Sawan 1994 that he had no objection whatsoever to t p y 

alienation of the land being made for clearing off the debts 

against the judgment-debtors. interfere in 

In these circumstances, we see no reason to 
the order passed by the lower courts. The appeal is dimiss 

without any order as to costs. 

HIGH COURT OF 2 JUmCAT'URE’,J 3 AMMU & KASHMIR 
Bejare Mr. Justice Abdul Qayoom, K B^ChufJMc - 

Ch/gUJAR MAL versus Mst. ^MRIT 

Criminal Revision No. 42 of 1995. 

Jammu, 30th Chet 1996. 

Criminal Procedure Code, Section 488— Compromise 
^ When a compromise between the husband and^wi^ con- 

unde e r S a e nd ti0 a n S 

mTaf C ° mpr °- 

m ' Se Revision against the order of Sessions Judge, Jammu, 

dated 3rd Katik 199s. 

Mr Kishon Lai for the applicant. 

Non-applicant not present. 

Mst. Amrit Kour made an apphcation agamst h^husband 

Guiar Mai for rhe grant of maintenance un , f the 

the Code of Criminal Procedure. Dunngthe 

application the husband and tew j an order for the 

mise and the City Magistrate, Jammu, passed an order 
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grant of Rs. 14 per mensem as maintenance allowance subject 
to the conditions laid down in the compromise. Some time 
after the passing of the order Mst. Amrit Kour applied to the 
Magistrate to enforce the order. Upon that the City 
Magistrate, Jammu, ordered Gujar Mai to pay the amount men¬ 
tioned in the application. Against this order of the Magistrate, 
Gujar Mai first filed a revision application in the sessions court 
Jammu but the application was dismissed. He has now filed 
a further revision application in this court. The non-applicant 
was summoned several times to appear in the court but she 
never appeared. It was found that she deliberately evaded 
service and so a notice in regard to her was published in a 
newspaper. Inspite of the publication of that notice she did 
not appear in the court. 

I have heard the applicant’s counsel and examined the 
record. It appears that the lower courts have not properly 
appreciated the legal aspect of the case. Once a compromise 
is entered into to pay maintenance, there is no refusal to main¬ 
tain on the part of the husband and, therefore, section 488 of 
the Code of Criminal Procedure has no longer any application. 
An order passed in terms of such compromise is without juris¬ 
diction. This view was taken in 42 Punjab Record 1888 , 39 
Punjab Record 1905 and 1926 Lahore 649. The same view 
was taken in 1930 Lahore 524 , 1934 Lahore 864 , 1932 Lahore 
349 and 1933 Calcutta 776. It was held in 1930 Lahore 524 
that where in an application under section 488 the parties 
arrived at a compromise the proper thing for the court is to 
dismiss the application leaving the parties to enforce the com¬ 
promise in civil courts. Such a compromise is a bar to appli¬ 
cation under section 488. The order passed in accordance 
with the compromise cannot be enforced by a criminal court. 
It was held in 1934 Lahore 864 that when a compromise bet¬ 
ween the husband and wife contains conditions which are out¬ 
side the purview of section 488 of the Code of Criminal Pro¬ 
cedure, an order under section 488 cannot be passed on the 
basis of that compromise and criminal courts has no jurisdic¬ 
tion to enforce that compromise. In the present case, it 
appears that the compromise which was arrived at between the 
parties related to a number of matters which are not covered by 
section 488 of the Code of Criminal Procedure and as such the 
City Magistrate should not have passed an order for the grant 
of maintenance in accordance with that compromise. Once 
that compromise was made, the proper course for the Magis¬ 
trate was to dismiss the application and to leave the parties to 
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enforce the compromise in a civil court. Then the second 
mistake committed by the Magistrate was that action was 
taken to enforce that order when the court of the City Magis¬ 
trate had no jurisdiction to enforce that order. As the pro¬ 
cedure adopted by the Magistrate is incorrect, 1 accept this 
application for revision and setting aside the order of the 
lower courts, dismiss Mst. Amrit Kour s application for gran 

of maintenance. 


HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom , K. B., Chief Justice , 

and Mr. Justice K. L. , . T 

FATEH ALAM versus GURAND1TTA MAL 

AND OTHERS AND OTHERS. 

Civil 1st Appeal No. 38 of 1995. 

Jammu, 4th Chet 1996. 

Civil Procedure Code, Order 41, Rule 23— Remand 

Duty of Subordinate Court. , 

When a case is remanded by an appe late court to the 

subordinate courts, it is incumbent upon them to go throug 
the order of remand carefully and strictly follow the direct- 

«d.t ofWaair-i-Wazarat, Mi,par, dated 

7th Jeth 1 1995. 

Mr. Mohd Yunis , Advocate. 

Mr. Kirpa Ram , Vakil. 

Judgment. . 

By order of this court dated 12 th March ‘ 9 3 7 this case 

was remanded to the Wazir-i-Wazarat, M.rpur, ’a aft ei -lUow- 
directions that proper issues may be framed and aft 

ing the parties suitable opportunity ^Produce .^zarat has 

the case in a most perfunctory manner He has framed an 
issue without ascertaining the pteadinp of th e P«h« ^ 

without knowing their case. °ug f rame d the proper 

statements of the parties in full and then framen tn P 
issues. This has not been done. The mam grievance: ot 

appellants is that neither the vendors nor ‘fuj* .^appellants 
in possession of the land in dispute and hat the* aPP e » an 
were holding the land in adverse Possession to the «ndo^ 

All these points ought to have been go^^obyjh ti 

Wazarat after carefully recording the statements ot the p 
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The Wazir-i-Wazarat has, by not following the directions 
given in the remand order, caused the parties to incur un¬ 
necessary expense and has prolonged the litigation. When 
a case is remanded by an appellate court to the subordinate 
courts, it is incumbent upon them to go through the order of 

remand carefully and strictly follow the directions laid 
down therein. 

We allow this appeal, set aside the order of Wazir-i- 
Wazarat and remand the case to him with the directions that 
he, after recording the statements of the parties, shall frame 
proper issues and allowing the parties suitable opportunity to 
produce evidence decide the case according to law. Costs 
shall abide the result. 


42 P. L. R, J & K., 374 

HIGH COURT OF JUDICATURE, JAMMU& KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B , ChieJ Justice. 

SIKANDAR MIR ver us DURGA and others. 

Civil Revision No 33 of 19v6. A.R.R. 

Jammu, 4th Chet 1996. 

Agriculturists Relief Act-Suit under—Plaintiff to prove 
every item claimed by him. 

Under the Agriculturists Relief Act, it is incumbent 
upon the plaintiff to establish by means of satisfactory evi¬ 
dence every item claimed by him. 

Revision against the order of Sub-Judge, Bhadarwah, 
dated 19th Bhadon , 1996 

Mr. Amolak Ram. 

Mr. Rup Lai. 

Judgment. 

The plaintiff instituted a suit against the defendant for 
the recovery of Rs. 201 on the basis of an agreement dated 
3rd Jeth 199). The plaintiff’s claim was that the defendants 
had undertaken to sell their land to the plaintiff by virtue of 
the agreement dated 3rd Jeth i993 and that a sum of Rs. 201 
had been paid to them as the price of the land. As the 
land was subsequently not sold to the plaintiff, he claimed 
the refund of the money. The defendants pleaded that the 
agreement was without consideration. The trial 'court passed 
a decree for Rs. 141 in favour of the plaintiff against the de¬ 
fendants. The plaintiff is not satisfied with the decree and 
has come in revision to this court with the prayer that the 
amount of Rs. 60 disallowed by the trial court should be 
allowed. 
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I have heard the counsel for the parties and examined the 
record. -The dispute between the parties is in respect o 
two items the item of Rs. 20 and the item of Rs. 40. The 
first item of Rs. 20 claimed by the plaintiff is said to have 
been paid to one Habib on 8th Jeth 1%3 on behalf of the 
defendant In the first place this payment is said to have 
been made after the execution of the agreement. In the second 
plea the plaintiff has not been able to show that he had any 
authority from the defendants to pay any amount to Habib 
on their behalf. So the item of Rs. 20 has been rig t y is 

allowed by the trial court. 

The second item of Rs 40 was also claimed by the 
plaintiff but he had not been able to show by means ot any 
satisfactory evidence that this amount was paid to the de¬ 
fendants. The suit was tried under the Agriculturists Relief 
Regulation and it was incumbent upon the plaintiff to es¬ 
tablish by means of satisfactory evidence everyate.m claimed 

"Tn these circumstances, the two items of Rs. 20 and 
Rs. 40 have been rightly disallowed by the trial court. 1 he 
revision application is dismissed with costs. 


P. L. R., J. & 375. t/acumiR 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom, K. B„ Chief Justice. 

JIWAN versus KALA. 

Criminal Transfer Application No. 29 of 1996. 

Jammu, 4th Jeth, 1996. 

Transfer of Criminal cases—Notice essential. 

Held, that, when a transfer application was receiv ^ y 

a Sub-Divisional Magistrate, it was his duty to issue no 

to the other party and his action in disposing of the transfer 

application without issuing such a notice was ^regular. 

Mr. Anant Ram Gupta. 

Non-applicant not present. 

Q p p ER 

Two connected criminal cases between the same parties 
were pending in the court of the Sub-Judge Magistrate, Kotl . 
By Ms order dated 19th Maghar 1996, Rao Rattan Smgh 
Sub-Divisional Magistrate, Mirpur, transferred one of these 

cases to the court of the Tehsildar Magistrate, Kotli, and left 

the other case pending in the court of the Sub-Ju g 
trate. Against this order of transfer passed by the Sub-U 
sional Magistrate the present application- has been made by 
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Jiwan. A notice was issued to the other party in regard to 
this application. The non-applicant was served but did not 
appear in this court. 

I have heard the applicant’s counsel and examined *he 
record. Two defects have been found in the order of the 
Sub-Divisional Magistrate. The first is that no notice was 
issued to the other party before the case was transferred to 
the court of the Tehsildar Magistrate, Kotli. This was a 
serious omission on the part of the Sub-Divisional Magistrate. 
When the transfer application was received by the Sub-Divi¬ 
sional Magistrate, it was his duty to issue a notice to the 
other party and his disposing of the transfer application with¬ 
out issuing such notice was irregular. It was held in 1931 
Lahore 29 that where a District Magistrate sends for the 
record of a case pending before a subordinate Magistrate 
before he could transfer the case to another Magistrate he 
must serve a notice on the opposite party and an order of 
transfer passed in the absence of the opposite party was illegal. 
The same view was held in 1934 Lahore 194. 

The other defect found in the order of the Sub-Divi¬ 
sional Magistrate is that the order of transfer has been made 
without adequate grounds justifying the transfer. The case 
had almost been completed in the court of the Sub-Judge 
Magistrate, Kotli, and some of the defence evidence had also 
been rec -rded. At that advanced stage the case should not 
have been transferred without adequate reasons. But no 
adequate reason existed in the present case. The mere fact 
that the Sub-Judge Magistrate Kotli had no objection to the 
transfer of the case was not by itself a sufficient justification 
for the order of the transfer passed by the Sub-Divisional 
Magistrate. As the order of transfer passed by the Sub-Divi¬ 
sional Magistrate is defective, I accept this application and 
setting aside the prder of transfer passed by the Sub-Divisional 
Magistrate, direct that the case shall be sent back to th i Sub- 
Judge Magistrate Kotli for disposal according to law. A copy 
of this order shall be sent to all the Magistrates concerned. 
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HIGH COURT OF 4 J 2 U P b‘lC R ATURE, 3 JA 7 MMU& KASHMIR. 

Before Mr. Justice Abdul Qayooin, K. Chief Justice. 

Col. ABDUL RAHIM versus LABHU f l ^ A Jf AND ° l HFRS * 

Criminal Reference No. 35 of 1996. 

Jammu, 30th Chet 1996. 7n . 

Criminal Procedure Code , Sections 133 and 139-A 
Provisions ol Section 139-A mandatory. 

An absolute£ accordance witifthe 
^,r y %“S oHaw^contained in Section ,30-A of „re 

CO %1^r;efsS d T r i,se 

own «m.° andT'toe 5 ot the other court, but als0 ?"* 

- w. — 

23rd Phagan 19^6. 

Mr. Raw La/ Anand. 

Mr Dina Nath. 

Judgment. 

g* passe^a 

2i "J. M v h a,t the learned Session, Judge, Jammu, has 

application being niea,. * recomme ndation that the order 

made this refe ^ e ^ . Ma g ist rate Udhampur be net aside and 

absolute passed by th 8 proceedings from the stage 

5 wSch ilK? 139.A of the Criminal Procedure Code 
»PP lies - . . . 1,0 recor d and heard the counsel for 

l have exammed be recorcl an^ ^ both f 

the parties. ^ Magistrate was in error in disregard- 

parties that the Sub-Judge Magistral was q{ ^ Code 

ing the mandatory provision passed by him 

o! Criminal Procedure and ** P am surprised to 

on 23rd Magh 1 96 is ther sho uld have totally 

find that an experienced[ Magistrate ^ d a defective 

ignored the mandatory P rovl * , realised that an absolute 
order. The Magistrate ought to have jeahsed^ enquiry 

SS r b»n , 'mX in°ac«ordaocc "with the provision, ot law 
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contained in section 1 39-A of the Code of Criminal Procedure. 
The parties have been put to unnecessary trouble and expense 
on account of a defective order passed by the Magistrate. 
Magistrates should realise that when they disregard the definite 
provisions of law, they not only waste their own time and the 
time of the other courts but they also put the litigant public 
to unnecessary trouble and expense. The order passed in 
this case is clearly irregular. I, therefore, accept the recom¬ 
mendation made by the learned Sessions Judge and setting 
aside the order of the Sub-Judge Magistrate, direct that further 
proceedings in the case shall be taken in accordance with 
section 139-A of the Criminal Procedure Code and fresh orders 
passed according to law. 


42 P L. R , J &K., 378. 

HIGH COURT OF JUDICATURE,JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayoom, K. B., Chief Justice. 
SAMUN and others versus BELI RAM & others. 
BELI RAM and others versus SAM U N & others. 

Civil 2nd Appeals Nos. 31 and of 1996. 

Jammu, 30th Chet 19-6. 

Possession—Suit based on previous possession oj house, 
brought many years after dispossession — Remedy under section 

9, Specific Relief Regulation, not availed of —Effect. 

Held, that mere previous possession for any period short 
of the statutory period of twelve years will not entitle a 
plaintiff to a decree for recovery of possession in a suit brought 
more than six months after dispossession, even if the defendant 
could not establish any title to the disputed land. 

Appeals against the order of City Judge, Jammu, dated 
22nd Katik 1996. 

Mr. Cham an Lai. 

Mr Nand Lai. 

Judgment. 

The plaintiffs instituted a suit for the possession of 
12/13th part of the house in dispute. The suit was dismissed 
by the trial court. On appeal the City Judge Jammu decreed 
the plaintiffs’ suit in regard to 1/13th portion of the house. 
Against that decree both the parties have filed appeals in 
this court. This judgment will govern the decision of both 
the appeals. 

The house in dispute belonged to one Mst. Durgi widow 
of Budha. Mst. Durgi’s whereabouts are not known for a 
long time. Both the parties are the reversioners of Budha. 
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was made on the basis of 
plaintiffs ought to have 
9 of the Specific Relief 
of the dispossession. But 


The house was at first in the possession of Beli Ram plaintift. 
Samun, who is a defendant in the present case, first brought 
a suit for the possession of the house and in J eth 1984 got 
a decree for the possession of 1/13th portion of the house. 
In the execution of that decree, Samun occupied the whole 
of the house in Maghar 1988. On 14th Magh 1992, the 
present plaintiff Beli Ram brought the present suit for the 

possession of 12/13 part, of the house. It is admitted that the 

plaintiffs’ suit is based entirley on his previous possession 
of the house. But, if the claim 
the previous possession, the 
brought a suit under section 
Regulation within six months 
that remedy was not availed of by them. Once that remedy 
was lost by the plaintiffs they could not bring the present 
suit after a number of years on the basis of their previous 
possession. The same view was held in 26 Calcutta 579 , 

16 Calcutta 256 and 1934 Calcutta 561. It was held in 

17 Calcutta 256 that mere previous possession will not entitle 
a plaintiff to a decree for the recovery of the possession 
except in a suit under section 9 of the Specific Relief Act, 
which must be brought within six months from the date of 
dispossession. Similarly, it was held in 26 Calcutta 57 
that mere previous possesssion for any period short of the 
statutory period of twelve years will not entitle a plaintiff 
to a decree for recovery of possession in a suit brought 
more than six months after dispossession, even if the defendant 
could not establish any title to the disputed land. So the 
plaintiffs could not succeed in the present suit on the basis of 
mere previous possession. On examining the plaint, however, 
it appears that the plaintiffs also claim to be the owners of 
the land but they have not been able to establish their claim 
of ownership on the land. As, however, Samun defendant 
admitted the plaintiffs’ claim in regard to 1/13th portion of 
the house, the lower appellate court was justified m decreeing 
1/13th portion of the house in favour of the plaintiff. Both 
the appeals are dismissed with costs. 

HIGH COURT OF J UDiCATURE, JAMMU & KASHMIR. 

Bejore Mr. Justice Abdul Qayoom , K. £., Chief Justice. 

AN ANT SINGH & others versus RAM SINGH. 

Criminal Reference No 38 of 1996. 

Jammu, 30th Chet 1996. 
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Criminal Procedure Code , Section 145 clause {i )— 
Mandatory provision—Section 537 — Application . 

Held, that provisions of section 145 (1) are mandatory 
and a disregard of those provisions vitiates the entire proceed¬ 
ings in the case. 

Further, held, that section 537 applies to mere errors 
of procedure arising out of mere inadvertance and does 
not apply to cases of disregard of a mandatory and imperative 
provision of the Code. 

Reference made by the Sessions Judge, Jammu, dated 
27th Phagan 1996. 

Mr. Dina Nath. 

Mr. Chaman Lai. 

Judgment. 

On 13th Poh 1996 Ramsingh made an application under 
section 14 d of the Code of Criminal Procedure and alleged 
that the non-applicants had forcibly taken possession of an 
open plot of land belonging to him. The Munsiff Magistrate 
Ranbirsinghpura passed an order by which the non-applicants 
were directed to deliver possession of the land to the 
applicant Ramsingh. On a revision application being filed the 
Sessions Judge Jammu has made this reference with the 
recommendation that the order of the Munsiff Magistrate be 
set aside. 

I have heard the counsel for the parties and examined 
the record. On examining the record it appears that the 
preliminary order passed by the Munsiff Magistrate on i6th 
Poh 1996 was not in accordance with the mandatory provision 
of law as contained in clause (!) of section 145 of the Code 
of Criminal Procedure Clause (1) of section 145 requires 
that when the M igistrate is satisfied that a dispute likely 
to cause a breach of the peace concerning any land exists, ne 
shall make an order in writing and in that order shall state the 
grounds of his being so satisfied. In the present case the 
order passed by the Munsiff Magistrate on 16th Poh 1996 
is very vague and does not show that the Magistrate was 
actually satisfied that a dispute likely to cause a breach 
of the peace existed, nor there are any grounds given in the 
order on the basis of which the Magistrate satisfied himself 
that a dispute likely to cause a breach of the peace existed.^ 
This is a serious defect in the order passed by the Munsitf 
Magistrate. It was held in 1927 Allahabad 286 that the 

provisions of section 145 (1) are mandatory and a disregard 
of these provisions vitiates the entire proceedings in the 




Vol. XLII— 1940. ] 


Jammu and Kashmir. 


381 


case. It was further held 

applies to mere errors of procedur * of 

inadvertance and does not apply Code. In the 

mandatory and imperative P r0 '^ sl f' t ^ e Magistrate to act 
present case it was the clear of j| w contained 

strictly m o de of Criminal Procedure and h.s 

disregard of those provisio 1 final order passed by the 

There is also a detect 1 passed his 

Magistrate. The Magistrate apt , relations between the 
order on his personal knowl-edge of ' to do . The 

parties and this was not I P , entirely by the material 

Eld not have need hie own persona! 

tno ' tx: psf £ 

clearly defective, I set asid pehsildar Magistrate 

application shall be entrusted to the lehs. The T | hsildar 

Ranbirsinghpura for disposal accord g matter and 

Magistrate shall make fresh enquiries 

pass fresh orders according to aw - 

42 ,L L ,riTnRF 3 lAMMU & KASHMIR. 
HIGH COURT OF « B, Chief Justice. 

Qay °™Z It*?!: 

“■ “ KB «5SL£5 on» 6 

Crimin ^rH, _— 

Criminal Procedure Code, Sectionjov r 

to accused— No punishment y way q ca n be taken where 

Held, that action under sect ^ ,u information 

the case is instituted upon complaint or t 

given to a Police Officer. empowers a Magistrate 

Held, further, that section accused person and does 

only to grant compensation to hment on a complainant 

not authorise him to impos.e P " o section 2 50 whatever 

by way of fine. Beside , determined by the Magistrate 

the amount of compensa 10 h accused and the 

the whole of it has to b. i V™* ^distribution of that 

Sessions Jodge, Mhp.r, 

dated 28th Poh 1996. 
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Revision against the order of Additional Sessions Judge, 
Mirpur, dated 28th Poh 1996. 

Mr. Ghulam Ghous. 

Public Prosecutor. 

Judgment. 

On 13th Assuj 1995 Mst. Lakhmi Devi made a report to 
the Police station Rajouri to the effect that Rup Chand 
accused wrongfully entered her house, beat her with a 
stick and ran away. Upon that the accused was challaned 
under section 452 of the Ranbir Penal Code. Thakar Durga 
Singh, Munsiff Magistrate Rajouri, who tried the case 
acquitted the accused and ordered the complainant Mst. 
Lakhmi Devi to pay a fine of Rs. 20, half of which was to 
be paid to the accused, by way of compensation. On a 
revision application filed by Mst. Lakhmi Devi, the 
Additional Sessions Judge Mirpur has made a reference to 
this court with the recommendation that the amount be 
reduced from Rs. 20 to Rs. 10. Mst. Lakhmi Devi has 
also filed a separate revision application in this court. This 
judgment will govern the decision of the reference as well as 
the revision application. 

The first point urged by the 
that Mst. Lakhmi Devi had only 
Police on 13th Assuj 1995 and as 
made by her against the accused, no action could be taken 
against her under section 250 of the Code of Criminal 
Procedure. This submission appears to have been made 
under some misapprehension. Section 250 of the Code of 
Criminal Procedure is quite clear on the point. Action 
under that section can be taken where the case is instituted 
upon complaint or upon information given to a Police Officer. 
So the point raised by the applicant’s counsel that action could 
not be taken under section 250 of the Code of Criminal 
Procedure as no complaint had been filed by Mst. Lakhmi 

Devi is not tenable. # 

The other point urged is that according to section 250 
of the Code of Criminal Procedure the Magistrate could only 
award compensation to the accused person and that he had no 
power whatsoever to impose any fine on the complainant. 
This contention is correct. Section 250 of the Code o 
Criminal Procedure empowers a Magistrate only to grant 
compensation to an accused person and does not authorise him 
to impose any punishment on a complainant by way of fine. 
Besides, according to section 250, whatever the amount o 


applicant’s counsel is 
made a report to the 
no complaint had been 
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compensation is determined by the Magistrate, the whole of 
it has to be given to the accused and the Magistrate has no 

power to order the distribution of that amount to ot ^ r 

than the accused. The action taken by the Munsifi Magistrate 
is, therefore, clearly against law and cannot be maintained 
The explanation of the Munsifi Magistrate for the act on taken 

by him shall be called for by the Registrar of the High Court 

and put up before the Chief Justice for further orders. 

As the order of the Munsifi Magistrate inflicting a fine 
under section 250 of the Code of Criminal ITocedureis clearly 
illegal, I am not prepared to uphold any portion of • 
order passed by the Magistrate regarding payment of fine by 
the complainant is therefore set aside and nothing shall be paid 

by the complainant by way of fine. A copy o Additional 

be sent to The Munsifi Magistrate and also to the Additional 

Sessions Judge Mirpur. 

_ 

HIGH COURT OfTuDICATURE, JAMMU & KASHMIR. 

Be/ore Mr. Justice Rachhpal f^HAN 

MOHDYASIN versus MEDHA KHAN. 

Revenue Second Appeal No. 16 of 19^0- 

Srinagar, 26th Bhadon 1997. 

Civil Procedure Code , O . XLl , R. 31 -Judgment of a^el- 

late Court—What it should contain. md^rnent 

It is the duty of an appellate court to state in its Judgment 

the reasons of its coming to the point 

“he lower appel^court'should be careful to keep | bef«e 

it is to see that its judgment on the face of it shows that^ne 

court has grasped the pleadings o e^p ^ » tg on wh i ch 

the evidence produced in the ca , * to a certain 

the parties are at issue and then it has come to 

judgment.^ ^ ^ ^ o( Governor Kashmir, d„ed 10,h 

Assuj 1996. 

Mr. A. N. Kak, for the appellant 
Mr. Sarwa Nand, for the respondent. 

Judgment. , , 

Rachhpal Singh, C. J.-Thi. i. . $ gj 

defendant landlord arising out of a su. msUtutea y 
plaintiff for the cancellation of notice to eject him t 

The defendant of this suit issued a notice ot eje 
against the plaintiff under the provisions of section * 
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Tenancy Act. The plaintiff instituted a suit under the pro¬ 
visions of section 50 to cancel the notice of ejectment. The 
learned Judge of the trial court has given a lengthy and com¬ 
prehensive judgment and his decision was that the plaintiff had 
established his case and that he was not liable to ejectment. 
Notice of ejectment was consequently cancelled and the 
plaintiffs suit was decreed. Against that decision of the 
learned Revenue Assistant the defendant went up in appeal 
which was heard by the learned Governor of Kashmir. He 
has dismissed the appeal and now the defendant has filed a 
second appeal before this court. 

Learned counsel appearing for the appellant has contended 
before me that the judgment of the learned Judge of the lower 
appellate court is not a judgment at all. I may state here that 
the judment of the learned Judge of the lower appellate court 
is as brief as anything can be. The learned Judge states: 

“Both parties are present. The relation of landlord and 
tenant h;is not been established between the parties. No rent 
or any produce is paid by the respondent to the appellant. 
The case has rightly been decided by the Revenue Assistant. 
The appellant should seek his redress in a proper court. The 
appeal is rejected/’ 

It can be said without hesitation that the argument of 
learned counsel appearing for the appellant is perfectly correct. 
Rule 31 Order 41 of the Civil Procedure Code enacts as 
follows :— 

“The judgment of the appellate court shall be in writing 
and shall state— 

(a) the points for determination; 

(b) the decision thereon; 

(c) the reasons for the decision; and 

(d) where the decree appealed from is reversed or varied 
the relief to which the appellant is entitled.” 

It may be seen that the judgment of the learned Judge of 
the lower appellate court, if it is looked at with reference to 
the provisions of Rule 31 Order 41 of the Civil Procedure 
Code, is bad. It is the duty of an appellate court to state in 
its judgment the reasons of its coming to the decision. It 
must also state what the facts of the case are. Now the most 
important point which the lower appellate court should e 
careful to keep before it is to see that its judgment on the face 
of it shows that the court has grasped the pleadings of t e 
parties, has considered the evidence produced in the case an 




Vol. XLI1—1940.] 


Jammu and Kashmir. 


385 


the points on which the parties are at issue_ ^fortunately 
trouble to see what were the points 

evidence produced in the case an w instance 

given by the learned Judge of the court of first instance 

for coming to a particular finding. o ' j c f the 

the lower appellate court has dismissed the a PPf^ J 3 * * nt 

appellant without caring to unders an Th ^ court expe cts from 
of the first court was good or n nrooer iude- 

the lowerappellatec^^^hose^^udgments^have been 

ments which would show tha 1 b the respective 

arrived at after considering the case set up y h 

parties. In the present case .he ?„*>“ J^.t pS 

of lower appellate coot... moat inio „ y abo „, the merits 

I am not in a position to express y ^ t Q f proper 

of the case for the simple reason that there is want prop 

judgment of the lower appellate cour . case to thg 

For the reasons given above, 1 renaa learned Judge of 

lower appellate court with direc ^°"® h the parties and then 
the lower appellate court should re-hear the which the 

give its decision on th ® var ‘°^ S Jl f the cou rt below will now 
parties are at issue The findings of hree months , if 

be submitted to thiscourt w h P ftndmg8 usual ten days 

£en 'to' the 6 parties to hi. objection, tf they so 

desired. _ 

HIGH COURT 

Before Mr. Justice £ • ^ raGHQBAX 

Dr. GOPICHAND versus ^ kaNX H NATH BAT. 

ANDO,HERS Civil Revision No 94 of 19,7. 

Srinagar, 7th Bhfon^ 7.^ gf ^ Cowf< 

Small Causes Court Act,! MM J ' . property. 

with respect to rent suits. re S a p) f ecutec f by the mortgagor in 
If a separate rent deed is executea y ^ the 

favour of the mortgagee in resp nt j. rent to tbe mortgagee 
mortgagor has agreed to pay V in possession of the 

and the mortgagee puts the k ^ mortgag ee to 

house on payment of tha > the mortgagor is 

recover the arears of rent of that nouse 
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an ordinary suit between the landlord and a tenant and is 
triable by a Small Causes Court. 

Revision against the decree of Judge Small Causes Court, 
Srinagar, dated 30th Jeth 1997. 

Mr. Raghunath , Vakil. 

Mr. Nand Lai , Advocate. 

Judgment. 

This is a revision application preferred by the defendant 
against the judgment and decree of the Judge, Small Causes, 
Srinagar, dated 30th Jeth iy97. The plaintiff sued the 
defendant for the recovery of Rs. 300 on the basis of a rent 
deed dated 22nd Bhadoti 1993 in the court of Judge Small 
Causes. The defendant resisted the suit on the ground that 
the suit was not triable by the Judge Small Causes Court on 
the ground that it was for the interest on the mortgage money 
advanced by the plaintiff to the defendant. The learned Judge 
came to the conclusion that the suit was triable by the Small 
Causes Court and decreed the plaintiff’s suit. 

In this revision application it is argued on behalf of the 
defendant petitioner that the suit was not triable by the Small 
Causes Court inasmuch as it was for the recovery of the 
interest on the mortgage money and not for the rent. I have 
carefully examined the plaint filed by the plaintiff and also 
the rent deed on the basis of which the suit was filed. In the 
rent deed there is no mention of the interest which the 
defendant had to pay in regard to the mortgage money 
advanced by the plaintiff to the defendant. It was purely 
a rent deed executed by the defendant in favour of the 
plaintiff for the house which was leased out by the plaintiff to 
the defendant. It may be that the house was mortgaged by 
the defendant to the plaintiff’, but if a separate rent deed is exe¬ 
cuted by the mortgagor in' favour of the mortgagee in respect 
of the same house and the mortgagor has agreed to pay a 
monthly rent to the mortgagee and the mortgagee puts the 
mortgagor in possession of the house on payment of that rent, 
a suit by the mortgagee to recover the arrears of rent of that 
house from the mortgagor is an ordinary suit between the 
landlord and a tenant and is triable by a Small Cause Court. 
The same view has been taken in 17 Indian Cases page 424. 
The learned counsel for the petitioner drew my attention to a 
ruling of this court-Nathram v. Usta Wahab Gilkar decided 
on 32nd Sawan 1997 and argued on the basis of that ruling 
that the present suit was not triable by the Small Cause 
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Court. 1 have gone through that ruling but I am afraud t 
ruling is not of much assistance to the counsel for^the petUtoner. 

defendant had pleaded that the house which was rented out 

,o hi™ was htor,gaged by lutn to the pU.» ^ »> °' ^ 

nSSttiS'iSedttefy” <Z? tJren, led -seemed 

S the mortgagee and found .ha, Rn. 100 were actually PJid 

by the defendant mortgagor to the mortgagee. of t the 

found that the rent entered in the rent-i ee ' v te Q f 

interest on the mortgage money. e !j e ~“ c i a : m G f the 
interest from 24°/ 0 to l2°/ 0 *nd decreed the ^ m 
plaintiff at the rate of 12’/. on the balance which Ju^elrom 

the mortgagor to themortgagee g S Court- The learned 

Judge could not go into the question whether the plainHt^^aa 

any interest in the immoveable proper y • ment , 0 ned j n 

further go into the question wh.ether the am.>unt, 

the rent deed was in lieu of the plaintiff has brought 

is quite different. In the P r ® s ®" h Ca basi g 0 f a re nt deed and 
a suit for the recovery of rent on th interest which 

the teat dead i, quit. 'Ihe^g^ oc .Mortgage 

the mortgagor is to pay to th . b f | vQur of thg plaint ff 

money. The execution of a ren defendant with the 

for a certain house mortgaged y , the plaintiff was 

plaintiff is altogether a separate ransa very Q f the rent 

well within h,s right to file a suit or ^ r fove r y had 

on the basis of that rent deed; and the bmad W 

jurisdiction to try such a suit. titioner w hich justifies my 

made out by the counsel for Je petitioner J Cause 

interference with the decree passed by the juo B 

Court and dismiss this application with costs. 

HIGH COURT ^ KASHMIR ' 

KtB.R bo ~ 

Civil Second Appeal No. 96 l ^ 97, 

Srinagar, 7th Bhaaott 199/. 

&gSS3iS88£3& 
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iration Act (XXXV of 1977) Section 17 — Sale of immovable 
propei ty completed when sale deed duly registered. 

Right of Prior Purchase Act (II o/ 1993) —Section 29 — 
Limitation Act Section 8—Difference explained. 

The Right of Prior Purchase Act has no effect 
upon those sales which had become complete before the Act 
came into existence. 

According to section 54 of the Transfer of Property Act 
read with section *7 of the Registration Act, the sale 
of immovable property is complete when the sale deed is 
executed and duly registered. 

To those cases which are covered by the provisions of 
Article 8 of the Limitation Act, the provisions of Section 
29 of the Right to Prior Purchase Act will not apply. In a 
case of registered sale deed time will run from the date when 
the registration of sale deed is effected. It will not run from 
the date when the^ matatix)ji_ of the land is effected or from 
the date when the vendee gets into_possession of the land. 

Appeal against the decree of Senior Subordinate Judge, 
Srinagar, dated 7th Baisakh 1997. 

Mr. Jia Lai Kilam , Vakil. 

Mr. Sarwanand , Vakil. 

Judgment. 

This is a civil second appeal arising out of the following 
circumstances :— 

Kabir Lohar plaintiff filed a suit for pre-emption under 
the Prior Purchase Act against Ahsan Baba and Sabir 
Rather defendants of the land measuring 8 Kanals in the 
village Hafu Hafu Khan. The plaintiff alleged that he is a 
resident of the village and owns some land in that village, 
that he was holding the land in dispute as a tenant and that 
he has prior right to purchase that land. The defendants 
resisted the suit on the ground that the plaintiff was not an 
agriculturist, that he had full knowlege of the sale of the 
land, that he does not reside in that village and lastly 
that the suit was barred by limitation The trial court of 
Additional Munsiff Anantnag found that the plaintiff was an 
agriculturist and had land in the village and therefore had 
prior right to purchase the land The suit of the plaintiff 
was accordingly decreed On appeal the learned Senior Subordi¬ 
nate Judge Srinagar reversed the decree of the trial court and 
dismissed the plaintiff’s suit. The plaintiff has come up in 
further appeal to this court. 
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It is argued on behalf of the plaintiff appellant that the 
sale had become ^c omplete on the date the mutation took 
place which was on 26th o f Har 1994* that the plaintiff 
filed a suit on 30th Bhadott 1994 and therefore his suit was 
within time. The only point for consideration in this case 
is whether the Prior Purchase Act which came into force on 
19th Baisakh 1993 was applicable to a sale which was register¬ 
ed^ 16th Sawan 1992. Section 11 of the Prior. Purchase Act 
ordains as under: * Tr Tn respect of all sales and foreclosures, 
not comp leted be fore the commencement of this Act, the 
right of prior purchase shall be determined by the provisions 
of this Act/’ The sale deed was drawn up on 24th Har 
1992 and it'was registered on 16th Sawan 1992. The sale was 

therefore complete on the date when the sale deed was regis¬ 
tered. According to section 54 of the Transfer of Proper y 
Act read with section l7 of tTTe Registration Act the sale ot 
immoveable property is complete when the sale deed is execu¬ 
ted and duly registered. The Prior Purchase Act came into 
existence on 19th Baisakh 1993 and by section 11 ot that 
Act it had no" effect upon those sales which had become 
complete long before the Act came into existence. e 
learned counsel for the appellant has argued that section ^ 
of the Prior-Purchase Act provides that the pre-emptor has a 
right to file a suit for pre-emption from the date the mutation 
of the land is effected or from the date when the ven 8 
into possession of that land. Section 29 de ni e y J i 

that “In any case not provided by article 8 of the second 

schedule of the Limitation Act of the State, P , ,, 
Limitation in a suit to enforce a right of prior purchase shall 
be one year.” To those cases which are covered by the pro- 
visions of Article 8 of the Limitation Act o 
provisions of section 29 of the Prior Pure ase , . ^ 

apply. Article 8 provides that the period for enforcing the 

right of pre-emption is one year and the time w e ff ecte d 
the date when the registration of the sale deed is effected 
In the present case the sale deed was registered on 16th 
Sawan 1992 and the time began to run from that date and 
within one year from that date the plaintiff had aright to h^ 
a suit for pre-emption. The suit was hied long1 “ dearly 

barred by time. The lower appellate court was therefore 

right in dismissing the plaintiff’s suit and see d but 

disturb that order. This appeal is accordingly ' d 

in view of the fact that an intricate law P 01 "* w “ ‘" vo1 
I leave the parties to bear their own costs in this court. 
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HIGH COURT OF JUDICATURE, JAMMU& KASHMIR. 

Before Mr. Justice Rachhpal Singh , R. B ., Chief Justice. 

SODA KOUL versus STATE. 

Criminal Reference No. 87 of 1997. 

Srinagar, 3rd Assuj 1997. 

Criminal Procedure Code, Section 145 and section 107— 
Whether proceedings under both sections can simultaneously 
go on—Clause 10 of section 145—Procedure under section 145 
—Duty of Magistrate. 

According to clause 10 of Section 145, Criminal Procedure 
Code, nothing in section 145 shall be deemed to be in derog¬ 
ation of the powers of the Magistrate to proceed under 
Section 107. 

Proceedings under section 145 cannot be started unless 
the Magistrate is satisfied, on information received that a 
dispute likely to cause a breach of the peace exists concern¬ 
ing any land or water or boundaries thereof. He is to state 
the grounds of his being so satisfied and then a notice is to be 
sent to the parties concerned to attend his court. Unless 
there is compliance with these provisions, mentioned in Para¬ 
graph 1 of Section 145, the Magistrate is wholly incompetent 
to initiate them. 

Reference made by the Additional District Magistrate, 
Srinagar, dated 6th Bhadon 1997. 

Soda Koul in person. 

For the State Advocate General. 

!•> Order. 

Rachhpal Singh, C. J .—This is a reference made by the 
learned Additional District Magistrate of Srinagar recommend¬ 
ing that the proceedings in this case be quashed and further 
proceedings be directed in accordance with law. 

It appears that the police made a report to the trial Magis¬ 
trate recommending that proceedings under section 145 and 
section 107 of the Code of Criminal Procedure be taken against 
both the parties in the present case. On the 9th of Poh 1995 the 
learned trial Magistrate passed an order directing the attach¬ 
ment of the property in dispute and requiring the parties to 
show cause why they should not be ordered to execute bonds 
with sureties for one year for keeping the peace. This would go 
to show that the learned Magistrate took action only under 
section 107 of the Code of Criminal Procedure and did not 
elect to proceed under section 145 of the Code of Criminal 
Procedure. After making enquiries into the allegations of the 
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parties he passed an order on the 15th of Jeth 1997 directing 
both parties not to interfere with or construct on the land in 
dispute any structure till the dispute was settled in a civil 
court. He also passed an order binding over both the parties 

to keep the peace for a period of one year. 

So far as the order directing the parties not to lnterrere 

with or construct on the land in dispute any structure till the 
dispute was settled in a civil court is concerned learned coun¬ 
sel appearing for the Crown has conceded that this or er 
cannot be supported. This is the proper attitude to take. 
The order is wholly incompetent and without jurisdiction it 
the learned trial Magistrate had carefully taken into consider¬ 
ation the provisions of section 145 of the Code of Criminal 
Procedure he would have noticed that it was wholly beyond 
his jurisdiction to pass the order which he did as no notice 
was issued to either party as ordained under sec ion o 
the Code of Criminal Procedure. Nor could he pass any 
order under the provisions of section 146. 1 he order is, there¬ 
fore, bad in law and must be set aside. . , . 

It may be pointed out to the learned trial Magistrate that 

proceedings under section 145 cannot be starte un ess e 
Magistrate is satisfied, on information received, that a dispute 
likely to cause a breach of the peace exists concerning any 
land or water or the boundaries thereof, then e ls ° 
the grounds of his being so satisfied and then a notice is to 

be sent to the parties concerned to attend hw 
tilings are mentioned in paragraph 1 of section ... 

of Criminal Procedure and unless there is compliance w, h 
these provisions the Magistrate is wholly incompetent to 

initiate them. • f . •_jc 

The learned District Magistrate is of opinion that it is 

doubtful whether proceedings under section 07 can simu t- 

neously go on with proceedings under section i* : 

of Criminal Procedure. He has referred to certain rulings n 
which it has been held by various courts that such combi¬ 
nation of proceedings under two sections is in PYnre ssion 

is not desirable and he wishes an authori a 1 learn 

of opinion by this court. Probabiy the attention of th< 6 ’earn 

ed Additional District Magistrate was not dra " n ^ ct . 

145 clause (10) under which it is e " acted . "°‘ h ' n o ! ver s 

this section shall be deemed to be in derogatio clearlv 

of the Magistrate to proceed under section 107. This clearly 

settles the matter and the difficulty mentione y 
Additional District Magistrate no longer exists. 1 his pr 


392 The Punjab Law Reporter. [Vol. XLII—1940. 


vision, learned Advocate General informs me, was introduced 
in British India in 1923 by Act XVIII of 1923 and in this 
State in Samvat 1989. It may further be mentioned that in 
the present case no such difficulty can arise as the Magistrate 
had not initiated proceedings under section 145 of the Code 
of Criminal Procedure and it was only by mistake that at the 
fag end of the case the learned trial Magistrate decided to 
pass an order which he deems to be one under section 145 of 
the Code of Criminal Procedure. For the reasons given above 
the reference is accepted to this extent that the order which 
has been passed by the learned trial Magistrate directing both 
parties not to interfere with or construct any structure on the 
land in dispute till the dispute is settled in a civil court is set 
aside as being void, wholly incompetent and without jurisdic¬ 
tion. So far as the order under section 107 is concerned the 
stage has not arrived for this court to express any opinion. 
The learned Judge of the lower appellate court has to decide 
as a court of revision as to whether or not the revision so far 
as the order under section 107 is concerned was competent 
and was within his jurisdiction. A further point will arise 
whether the applicant who moved the learned Additional 
District Magistrate could file a revision against the order under 
section 107 of the Code of Criminal Procedure when under 
the law an appeal was competent before the court of sessions. 
In any case at this stage the only order that I can pass is to 
send back the case to the learned Additional District Magis¬ 
trate with directions that the revision application so far as the 
order under section 107 is concerned should be decided in 
accordance with law. 

42 P. L R 1 & K 392 

HIGH COURT OF JUDICATURE, JAMMU& KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. B ., Chief Justtce , 

and Mr. Justice J. iW. Wazir. 

MIAN KHAN and 5 others versus STATE. 

Criminal 1st Appeal No. 19 of 1996. 

Jammu, 21st Chet 1996/2nd April 1940. 

Ranbir Penal Code , Sections 302 , 304/149 —Coimnon 

object — Conviction. 

When the common object of the unlawful assembly is 
only to take forcible possession of the Kotha and not to kill 
anybody, the accused cannot be convicted under section 302, 
Ranbir Penal Code. 

In this case conviction was altered from section 302-149 
to one under section 304-149 with the remark that “even if 
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.he assailants had no intention ho kill .1»^eased, they 
were inflicting on a vital part of the body were likely 

d ' at Appeal against the order of Additional Sessions Judge, 

Mirpur, dated 24th Poll , 1996. 

Mr. L. Saunders , Advocate, Lahore. 

Advocate General. 

Judgment . T ., nori'it 

The accused persons, Mian Khan, .Ahjnad Khan, Bar ^ 

sons of Jawaya, Mirza, son of Qu - convicted by 

Hassna and Sardara, son of Murza have ; 3 02-149, 

the Additional Sessions Judge, section and 

449, 325-149 and 323-149 of the Ranbir Penal l-o 

sentenced as follows nffpnce under section 302- 

149, RanW^Penal^Code^subJect^o confirmation of Hi. Higb- 
f On^month’s** rigorous imprisonment fo, offence under 
“ C, 7 T;o R 7o7h?,”oro7Imprisonment fo, offence unde, 
!e ° li 7 3 OnimoSh'.7gom7 Tfrisonmeut for offence unde, 

section 323-149, Ranbir Penal Code. ^ . g a 

All the sentences are to r ged persons, 

joint appeal filed on . beh ‘ df ° * * d t a Kotha left by Budha 

There was a dispute in re^ra ^ and Fazal 

between Mian Khan a”d his r other. Fazal and his 

complainant and his brc> er Kotha from Budha 

brothers claimed to have purchas his brot hers claimed 

during his lifetime while ‘ a tba from Budha’s widow Mst. 
to have purchased the sam . is that very early on the 
Nur Begum. The prosecu 1 accused persons and the 

morning of 9th S«®n.l9 6, the^ accuse^ pe^ 

two absconders came to , , climbing over the wall 

dangs. They entered the Kotha by clime ^ It ,s 

and found Fazal’s brother V; started beating Mir Dad 
alleged that the a £c u * ec * p . attracted his brothers Fazal 
with dangs. Mir Dad s cr ‘ es Rehmat and Sharaf wit- 

arid Mohammed Persons were also beaten by the 

nesses on the spot. All t P ^ spot a s a result of the 

• accused persons. Mir Da brother Fazal received a 

injuries inflicted on him and 
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number of injuries two of which were found to be of a grievous 
nature The other persons Mohammad Khan, Gaman and 

, 6 ,, 1 received on ’y slm P*e injuries. A written report of the 

‘ T aS J set to the Police station Manawar by Miran- 

°f' r h ® h la mbardar immediately after the occurrence. This 
report was received the same morning at the Police station 
n in at report the names of all the accused persons were 

hnrT y f post mortem examination of the 

Mlr Dad deceased was performed on 10th Sawan 1996 
and.n the opinion of the medical officer who conducted the 

n J or em ex anaination, the death of the deceased whs due 
l e raeture of the skull. The accused persons remained 
absconcirng for six days and appreared before the Police on 

u j , aWan Ahmad Khan and Barkat accused who 

thn ? r ^ C f lve .^ slm Ple injuries admitted their presence on 
the spot while the other accused persons pleaded alibi. 

f 4 -u 16 a PP e " an * s counsel started his arguments by saying 
that the accused persons had a better title to the Kotha in 

questjon and that they were justified in defending their title 

r ...? P ro P ert y- Butin a criminal case like this the question 

thinrrf °k constract ‘ ve possession is immaterial. The only 
l ? °. e s f en ls as to who was in actual possession of the 
e . immediately before the occurrence. It is clear from 
the evjden 06 ° n the file that Mir Dad and ^is brothers were 
c ¥ ln possession of the house on the date of the occur- 
r U ‘ s clear from the evidence of P. W. 9 Sanghara 
/• a R j, lvec ^ m t ^ ie Kotha as Mir Dad’s tenant after the death 
ot Budha up to 7th Sawan 1996. On 7th Sawan 1996 Sang- 

rf j v\ e an< ^ *he Kotha was then occupied by 

lr , ac * himself. It is also established by the evidence that 
on the morning of 9th Sawan 1996, Mir Dad was actually 

iving in the Kotha and so there can be no doubt about the 
ac ua possession of Mir Dad at the time of the occurrence. 
Besides, there is only one very significant fact to show that 
e accused persons were not in possession of the Kotha. 
e occurrence took place on the morning of 9th Sawan 1996 
and the accused persons remained absconding from the village 
tor six days. None of the accused was present in the village 
at the time when the Police arrived on 9th Sawan 19 L .6. If 
• ® Reused persons were actually in possession of the Kotha 
and the other party were the aggressors, there was no necessity 
tor the accused persons to disappear from the village at the 
time when the Police arrived on the spot. The conduct of 
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the accused persons themselves indicates that they were not: 
in actual possession of the Kotha at the time when the occurr¬ 
ence took place. We are satisfied that Mir Dad and his 
Brothers were actually in possession of the Kotha whe 

occurrence took place. 

The next point to consider is as to what was the common 
object of the accused persons when they raided the ^ 
on the morning of 9th Sawan '996. It is c ear as 

dence that the common object of the unlawfuH assem y 
only to take forcible possession of the Kotha and1 not. t. k 
anybody. The learned Advocate General has frankly' ^ 

before us that in these circumstances the^ accused^ 

cannot be convicted under section think that 

section 304-149. We agree with tins view and^ve think that 

when the common object of the accused persons wa i ortyto 

take possession of the Kotha they cannot bei 

section 302 of the Ranbir Penal Code. 

received serious injuries on the head an . ■ t kill 

fractured. Even if the assailants ha J no ™ te ?* 10 in ; urie s 
Mir Dad, they ought to have known that the da 8 3 were 
which they were inflicting on a vital part of the J 

likely to cause death We, ^ Tder sect-n 

the accused persons from section 302 v l4g sentence 

302-149 For the offence under section 304-149 we , - 

»>„ Khan Ahmad Khan, Baikal .on. 

“» *I a STn 35”n Khan .on 

of Hasna young »oy.^, h ^r£Jri.on. 
them under section 304-149 to i y r nr the other 

ment each. The convictions and e * . T u dg e , Mirpur, 

offences as recorded by the Addi concurrently. The 

are upheld. All these sentencesis ac ted to the extent 

Th' acc P n.nd pei.on, .hall he interned of 

this order in jail. ___ 

HIGH COURT Elf MMUdl KASHMIR. 

Before Mr. Justice Abdul Qayoom, K. B^Chf J 

ANANT RAM *«;»« r.QQft 

Criminal Revision No Q 0 of 1996. 

Jammu, 20th Chet 1996. Possession 

Ration l, Anns 

of Arms necessary ingredient of the JJ 
immaterial . 
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Held , that it is immaterial whether the sword be¬ 
longed to another person or to the accused so long as it was 

found in possession of the accused and there was no licence 
for it. 

_ Revision against the order of Additional Sessions Judge, 
Mirpur, dated 13th Phagan 1996. 

Mr. Mela Ram. 

Public Prosecutor. 

Judgment. 

The accused was convicted by the Munsiff Magistrate, 
Mirpur, under section 17 of the Registration of Arms Regula¬ 
tion and sentenced to two months’ rigorous imprisonment and 
a fine of Rs. 20. On appeal the learned Additional Sessions 
Judge, Mirpur, maintained the conviction but reduced the 
substantive sentence to one month’s rigorous imprisonment. 
The sentence of fine was maintained. The accused has now 
filed a further revisi >n application in this Court. 

In connection with the investigation of some other case 
the house of the accused was searched on 12th Jeth 1996 
and two swords were found in his possession. The accused 
held a licence for one of the swords but the other sword was 
without a licence. The accused admitted the recovery of the 
two swords from his house but pleaded that the sword for 
which there was no license did not belong to him but belonged 
to his father-in-law Nanaksingh. The accused did not produce 
his father-in-law Nanaksingh to substantiate his plea. Besides 
it is immaterial whether the sword belonged to Nanaksingh or 
to the accused, so long as it is found in possession of the 
accused and there is no licence for it. The accused is liable 
under section 17 of the Registration of Arms Regulation. The 
offence has been fully established against the accused and he 
has been rightly convicted. 

As regards the sentence, I think that keeping in view 
all the circumstances of the case, the substantive sentence 
of imprisonment already undergone by the accused wuld meet 
the ends of justice. I, therefore, reduce the substantive 
sentence to that already undergone. The sentence of fine 
shall stand. With this modification in the sentence the revision 
application is dismissed. 
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HIGH COURT OF U.1DICATURE, JAMMU & KASHMIR. 

MrJ. sUcJaMuI R. B , Chtej Justice 

and Mr. Justice J. N. Wazir. 

KAHANCHAND *.»«. 

Civil 1st Appeal No. 83 of 1996. 

Jammu,14th Chet 1996. 

C»u Pro.«*«' 

i£se <*• 

iaw oj British India, n j 21-A of the State Code 

of dJfKSa^ Reefer- f . »PP°^ 

“-b.%52Si i3SSiA.'E= •* 

s “ e ,ssSs n ”»f tr eSi'S" r st 

ance with the provisions of 1 the law of any other 

and should not base their judgmen_ , e with t ^ e law of 

place when that law is not in 

S C.al «aiP« «» «»e, of Addition,. Di.iric, Judge, 

Mirpur, dated 7th Jeth 1996. 

Mr. Mott Sagar . c . ^ 

£: JKJr«Si'■•S’K s «t '<*>«•• a*-* f- 

Raw Chand. N r. 

Kahan Chand applied to be f .^'^^^iniXcewer oFthe 
ing the pendency of the apphcati Additional District 

applicant’s property was a PP°"\ ^ ultimately dismissed 
Judge, Mirpur. and the apphcati instructions given 

as the applicant did not comply w. h the mstr This ^ 

to him for entrusting the property to the 

an appeal filed by the applicant- counse l that the pro- 

lt is submitted by the appellant s counsel ^ ^ _ n 

visions of law regarding insolvency p c g Procedure 
the State are contained provision in that 

Order 1 rear's 0 the appointment of theStoteC^ofCiS 

Procedure a £S5vi c.? £ a PP-ted only after a person 
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has been declared insolvent. According to section 20 of the 
British Indian Insolvency Act, interim Receivers can be 
appointed but no such provision has been made in the State 
law regarding Insolvency proceedings. It appears that the 
learned Additional District Judge, Mirpur, passed the order for 
appointment of an interim Receiver in this case on the basis 
of section 2C of the British Indian Insolvency Act but this 
was not the correct procedure for him to adopt. When speci¬ 
fic provisions of law exist in the State in regard to the insol¬ 
vency proceedings, the learned Additional District Judge ought 
to have acted in accordance with those provisions and should 
not have gone outside their scope. Judicial Officers in the 
State should act strictly in accordance with the provisions of 
law as they exist in the State and should not base their judg¬ 
ments on the law of any other place when that law is not in 
accordance with the law of the State. According to law, ns 
in force in the State, a Receiver can be appointed only after 
a person has been declared to be an insolvent. As the pro¬ 
cedure adopted by the learned Additional District Judge in 
this case is defective, we accept this appeal and setting aside 
his order direct that a fresh enquiry shall be made into the 
application in accordance with the provisions of law of the 
State and fresh orders passed. No order as to costs in this 
Court. 


42 P. L R , J. & K., 398 

HIGH COURTOF JUDICATURE, JAMMU * KASHMIR 

Bejore Mr. Justice Abdul Qayoom , K. B , Chief Justice. 

SUKHDIAL versus STATE. 

Criminal First Appeal No. 20 of 1996. 

Jammu, 4th Chet 1996. 

First Information Report—Its value . 

The first information report was given immediately after 
the occurrence and there was no time for any body to con¬ 
coct a false case against the accused In the report, accused s 
name was clearly mentioned as one of the assailants of the 
deceased. The accused admitted his persence on the spot 
but his plea was that during the fight Khawaja Din aimed a 
a lathi blow at him but he dodged and lathi fell on the decea¬ 
sed. Held, that the plea of the accused was untenable and 

he had been rightly convicted. : 1 ' 

Appeal against the order of Sessions Judge, Jammu, dated 

8th Poh i 996 

Appellant in person. 

Advocate General. 
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Judgment. . 

SuUhdial and five 

tsr B, d h', -r’dis ^ iss sis 

tx^cXSkio hi "v» 

three years' rigorous imprisonment and " „ file(J by 

isan appeai ‘nnreprSeS and so 1 

S3SS for him from the jail to hear »ha. he had 

to say in regard to his appeal. . , gukhdial accu- 

There was a dispute betw- en ls ™ a p , Tehsi) Ramban. 
sed in regard to a plot of bn in vi ^g ther of Sukhdial 

The prosecution story ^at Bhagtu, ntot^^^ ^ a(Jt ?s 

accused, fraudulently called u an( j Amira arrived 

arbitrators and settle the dispute. Saltan ana ^ There . 

on the spot in the afternooa a • s u ltan and after that 

upon Sukhdial accused stared abusing ^ Sukhdial 

both Sultan and Amira were attacked and beaten y the 

and his party. We have nothing todc , Xj But 

case of the accused persons aDDe ]lant is concerned.it is 

so far as the case of the pre ^ ed w ; t h a lathi and with 
clear from the record that h nerson of Sultan. Sultan 

that lathi he inflicted injuries o th P ^ injuries received. 

fell down and died the next J simple injuries. 

Amira was also beaten and he ^ce.ved^two ^ p w g 

The cries of Amira attrac e scene of the occurrence 

Rehman andP.W.y Ab ^ by Sukhdial accused and 

and they were also given a y v iHage to report 

his followers. P ^ RamUn on the same day 

the occurrence at the Police station KamD^ ^ The 

but the report was recorde , 2nd Bhadon 1996 and 

mortem examination V^r Officer who conducted the post 
in the opinion of the h °® f “b e deceased Sultan was 

mortem examination, the c Sukhdial accused admitted 

due to the fracture of the skull Sukhd.al^^ th fight 

his presence on the spot bu P bJow at but he dodged 

P.W. 3, Khawaja Dm aimed ajath^bl Sukhdia , also admitted 

receitdng^n'injury" on'his leg in the fight W^n the^ccus^ 

sste 5m for 6 .he 4ee.h of 

Sultan.Vv ‘.v ' v&ruY' 
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the reTOTd Ad p 0 W te 4 G A neral ‘““u™ throUgh the evidence on 

acconnt of the whole occurrence from Ihe" biginn^ng VS 
to thelnolbv Rh W r SU,ta H a u d he vvere treacherously called 
ata'ked and bea.fn b/s.klXl °"„d ht The?, "'an 

Iffi, 1 H PerSOn have been certified by the medical 

eS I w-xi 

accised r Wa t g,Ven . Iathi blo 'vs by Sukhdial 

by the medical e e nce of these witnesses is also supported 
report was L iV ' deno ® , on tbe file. The first information 
occurrence anH the ^ ^ bawa J a Din immediately after the 

false case against ril W3S n ° t ' me anybody to concoct a 

ST hC aCCU8 u d - Khawa J a Din left the village 
to report the occurrence to the Police station on the very day 

which helave^Sukhd* p Ultan vvas sti11 alive and in the report 
of the a« i ’ c C |i a , s name was clearly mentioned as one 

Khawaia Di °i S ?' tan - The P ,ea of the accused that 
5lv fell £ a ,‘ med , a iathl biow at him but that blow actu¬ 
F± ?h r,ght1 ^ rejCCted ^ the learned Sessions Judge. 

fullv eTtThl.i® 7 ldence on the ^cord the offence has been 
awarded i« IS t against the accused and the punishment 

aooellant hall h exC f eSS,ve 1 ' The appeal is dismissed. The 
appellant shall be informed of this order in jail. 

Hlr u rn „ DT ^^ 4 , 2 rf^ L R J &K.400. 

H R^ C °m R T JUDICATURE. JAMMU & KASHMIR. 

6 Abdul Q*y°™> K B., Chief Justice. 

Mst FAZI versus SULTAN NAJJAR and o. hers. 

Criminal Reference No. 23 of 1996. 

. . Jammu, 4th Chet, 1996. 

Crtmtnal Procedure Code—Section 488—Proceedings 
under not to be treated as civil cases—No claim entertamable 
against relative of deceased husband. 
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Held, that, applications for grant of maintenance under 
Section 488 are not to be treated as civil cases but have to 
be disposed of strictly in accordance with the provisions o 
sections 488 of the Code of Criminal Procedure. 

Further, held, that under Section 488 of the Code ot 
Criminal Procedure, an application for grant of maintenance 
by a wife can only be entertained if the claim is made against 
the husband and not when the claim is made against the re¬ 
latives of the deceased husband. ... 

Reference made by the Additional District Magistrate, 

Kashmir, dated 29th Poll 1956. 

Parties not present. 

Assistant to the Advocate General 

Order. . 

This reference made by the Additional District Magis¬ 
trate Kashmir discloses the utter ignorance of certain Tehsil- 
dar Magistrates in regard to the provisions of law as contained 
in section 488 of the Code of Criminal Procedure. An appli¬ 
cation for grant of maintenance under section 48tS was ma e 
by one Mst. Fazi against the father and brother of her deceased 
husband Subhan. The application remained pending for some 
time with the Tehsildar Magistrate Gulmarg and was after¬ 
wards sent on to the Tehsildar Magistrate Baramulla. Both 
these Magistrates treated the application as if it was a cm 
case and proceeded entirely on wrong lines. Magistrates 
should realise that applications for grant of maintenance under 
section 4^8 of the Code of Criminal Procedure are not to be 
treated as civil cases but have to he disposed of strictly in 
in accordance with the provisions of section 488 ot the <~oae 
of Criminal Procedure. In the second place the Magistrate 
ought to have realised that under section 488 of the Code ot 
Criminal Procedure an application for grant of maintenance 

by a wife can only be entertained if the claim is made against 

the husband and not if the claim is made against the relative 
of the deceased husband. Claims made by a wife against the 
relatives of a deceased husband are not covered by section 
of the Code of Criminal Procedure and if any such cla 
was made, it ought to have been dismissed forthwith und 
that section. The proceedings taken by the 1 ehsildar Magi - 
trate are absolutely against law and are hereby setswide. 
A circular in this connection shall be issued by the Registr 
of this Court for the guidance of the Magistrates Officers 
who are invested with magisterial powers should study law 
and act according to it and they should not mak 
ridiculous by betraying their utter ignorance of law. 
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b1i^°m RT i °/ F JUDICatur E> JAMMU& KASHMIR. 
Before Mr. Justice Abdul Qayoom K. B., Chief Justice , 

o Justice K. L. Kichlu. 

PAN DIT J ag D!SH versus BADRI. 

LiviJ 2nd Appeal No. 78 of 1994. 

Jammu, 4th Chet, 1996. 

n ° ssess f on on the basis of an unregistered sale deed — 

/ J crea e a ny valid charge—Equities in favour of person 

m Possession-Notice, if necessary. F 

’ ! h . at ’ a r ? unre gistered document will certainly not 

• c Cien f ° e ^ ect a valid transfer of immoveable property 
n mnpr °i Ur ° - n e vea dee, but any valid charge existing on the 

d nm ^ W1 not destroyed by the mere fact that the 

document was not registered. 

further, that when the second vendee is aware of 
P oss ^ ss i°d of any other person on the land other than the 
r °r an< ^ and he makes no enquiries about the 

PnnuT of . po f ssession of that person, he will be liable to all 
r!ncf 6S av °ur of that person. He must be taken to have 

• ruc lve not,ce of all the equities in favour of the person 

in possession. 

Appeal against, the order of Additional District Judge, 
Jammu, dated 8 th Chet, L 94 . 

Messrs. A R . Oswal and Mathra Dass. 

essrs. Madhusudhan Kak and Rup Chand Nanda. 

T . Judgment. 

a erG 1S a ^ ot measuring 67 kanals and 5 marlas 

situated in village Mansar Tehsil Udhampur. The plaintiff 
instituted a suit for the possession of half of this land on the 
oasis of a registered sale deed dated 18th Magh 1993. The 
sm was registered by Badri defendant on the ground that 

m ? nd u° f ' vhich Possession was sought had already been 
sold to him by the owners Nathu and Mania on ^7th Phagan 

j , or T J 5sUr P of Rs. 300 by means of an unregistered sale 
J?®?- . 1 trial court decreed the plaintiff’s suit in respect 
ot the land. On appeal the learned Additional District Judge 

IS V hC d6Cree Sub j' eCt tothe condition that the 

plSntiff* ° rder P rese nt appeal has been filed by the 

oripi Ja!J S clear , fro ™ the record that one half of the land was 
igli ,“' y P urchased by Badri from the owners on 27th Har 

nurrhne - a re 8 ls tered sale deed. The other half was 

purchased by Badn on 27th Phagan 1983 but the deed in re- 
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gard to that transaction was not registered. Badri has, how¬ 
ever, been in possession of the entire land since 27th Phagan 
1983. So far as the second half of the land is concerned two 
sale deeds were executed by the owners—the first on 27th 
Phagan 1983 in favour of Badri but that deed was not regis¬ 
tered and the second in favour of the plaintiff on 18th Magh 
1993 and that deed was registered. So far as the transfer of 
the land is concerned there can be no doubt that when two 
sale deeds are executed in respect of the same land the regis¬ 
tered deed shall have preference over the one which has not 
been registered. 

In the present appeal two points have been raised by the 
appellant’s counsel. The first is that no charge can be created 
on any property by means of an unregistered document. We 
do not agree with this view. The unregistered document will 
certainly not be sufficient to effect a valid transfer of immove¬ 
able property in favour of the vendee, but any valid charge 
existing on the property will not be destroyed by the mere 
fact that the document was not registered 

The second point urged is that the plaintiff was not given 
any notice of the existence of any charge on the property and 
so he cannot be saddled with that charge. But this conten¬ 
tion is also not tenable. When the second sale deed dated 
18th Magh 1993 was executed the land in dispute was 
admittedly in possession of Badri and it was the duty of the 
plaintiff at that time to make necessary enquiries about the 
nature of Badri’s possession on the land before any transaction 
of sale was completed in respect of that land. When the 
second vendee is aware of the possession of any other person 
on the land other than the owners of that land and he makes 
no enquiries about the nature of possession of that person, 
he will be liable to all equities in favour of that person. The 
same view was held in 1923 Bombay 13 and 1921 Bombay 
458 It was httld in 1923 Bombay 13 that no purshaser can 
protect himself merely by registering his document of title 
against the title of a person in possession of the property, the 
subject matter of his sale deed, and if he ignores that posses¬ 
sion and fails to make inquiry into its nature and origin, he 
will b 1 affected by all the equities which the person in posses¬ 
sion of the suit property was found to have a title to under 
an unregistered sale deed which was not compulsorily registr¬ 
able. in 1921 Bombay 459 D mortgaged his property with 
possession to P and agreed to sell the property to him. Sub¬ 
sequently D executed a registered sale deed of the property 
to A who, though he knew that P was in possession, made no 
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inquiry into the circumstances in which P was in possession. 
It was held that A having knowledge of P’s being in posses¬ 
sion, and having made no inquiry why he was in possession, 
must be taken to have constructive notice of all the equities 
in favour of P. Similarly it was held in 1929 Patna 300 that 
where a plaintiff claiming under prior contract was admittedly 
in possession it was the bounden duty of the subsequent 
transferees to inquire from the plaintiff as regards the nature 
of his possession before they can be held to be bona fide 
purchasers for value. It was also held by Their Lordships 
of the Privy Council in 1932 Privy Council 228 that where 
a transferee has knowledge of such facts which would put him 
on inquiry which if prosecuted would have disclosed a previous 
agreement, such transferee is not a transferee without notice 
of the original contract within the meaning of the exception 
in section 27 of the Specific Relief Act. In the present case 
Badri was admittedly in possession of the land at the time 
when the sale deed was executed in favour of the plaintiff on 
18th Magh 1993 and when the plaintiff made no inquiry 
whatsoever as to the nature of his possession the plaintiff will 
be liable to all equities in favour of Badri. 

As regards the sale in favour of Badri on 27th Phagan 
1983 a payment of Rs. 200 by Badri to the owners has been 
fully established. Badri is therefore entitled to receive this 
amount of Rs. 200 (two hundred) from the plaintiff before he 
can get possession of the land transferred to him by virtue of 
the sale deed dated 18th Magh 1 ^93. In these circumstances 
we see no reason to interfere in the order passed by the Addi¬ 
tional District Judge, Jammu. The appeal is dismissed with 
costs. 


42 P L. R. J & K., 404. 

HIGH COURT OF JUDICATURE,JAMMU & KASHMIR. 

Before Mr. Justice Abdul Qayooni, K. B -, Chief Justice 
" and Mr. Justice J. N . Wazir. 

BACHITRU AND OTHERS versus MANGHA. 

Civil 1st Appeal No. 30 of 1996. 

Jammu, 25th Chet , 1996. 

Transfer of Property Act, Sections 92 and 95 — Subrog¬ 
ation—Adverse possession against co-mortgagors . 

According to section 95 of the Transfer of Property Act, 
the defendants who redeemed the mortgaged property are 
entitled, in enforcing, their right of subrogation under section 
92 against their co-mortgagors, to add to the mortgage money 
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recoverable from them such proportion of the expenses pro¬ 
perly incurred in such redemption as is attributable to their 
share in the property. The redeeming mortgagors are, however, 
not entitled to deny the right of redemption of other co¬ 
mortgagors and to put forward their claim of adverse posses¬ 
sion in regard to such co-mortgagors. , 

Appeal against the order of Sub-judge, Kathua, dated 

29th Poh , 1996. 

Mr. Rup Chand Nanda . 

Mr. A. /?. Oswal. 

JUDGMEN T. 

The plaintiff’s suit for the redemption of his share of the 
mortgage property has been decreed by the Subordinate ]u ge 
Kathua on payment of a sum of Rs. 287-8-0. This is the 

defendant’s appeal against the decree. 

The land in dispute belonged to one Mst. Bohtu who is 
said to have died sometime in Samwat 1972. It was origin¬ 
ally mortgaged to Bachitar Singh and Tara for a sum ot 
Rs. 350. In samvat 1991, the defendants brought a suit tor 
redemption against the original mortgagees Bachitar Singh and 
Tara and obtained a decree in Baisakh 1992 on payment of 
the mortgage amount of Rs. 350. As an heir of Mst. Bo u 
the plaintiff claimed to be entitled to half the property e. 
by Mst. Bohtu and on that ground brought the present suit 

for redemption on payment of half of Rs. 350, t.e., s. 

The trial court found that apart from the mortgage money a 
sum of Rs. 225 was spent by the defendants in connection 
with the previous litigation in regard to the land and so t 
plaintiff is required to pay half of Rs. 350 i. e. 
half of Rs. 225 i. e. Rs. 112-8-0, total Rs. 28/-8-0. . 

It is again submitted before us by the appel'ants counsel 
that the plaintift Mengha is not an heir of Mst. Bohtu and 
as such he had no locus standi to file the presen su • 
examining the record we find that there was a previous Htigat 

ion between the defendants and the State in resp 

same land and in connection with that litigation there was 

an admission of the appellants and also e That 

trial court that Mangha was an heir of Mst. Bohitu. T 
case was tried by the Subordinate Judge Kathua andl in h. 
Judgment dated 31st Hat 1991 the Subordinate Judge re¬ 
corded a clear finding to the effect that Man § h ^ J as an ^ 
of Mst. Bohtu. The finding in that judgment clearly operates 

as res judicata and it is no longer open to the defendan 
appellants to say that Mangha is not an heir of Mst. Bohtu. 
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The second point urged by the appellants’ counsel is 
that the defendants’ possession on the land has become 
adverse and so the plaintiff could not succeed in his suit. This 
contention regarding adverse possession is clearly untenable 
in the present case. There was a mortgage in regard to this 
land and so long as the mortgage subsists, the defendants’ 
possession could not be adverse to a co-mortgagor. On the 
death of Mst. Bohtu half ot the land was mutated in favour 
of the plaintiff* Mangha and the other half in favour of the 
defendants In Baisakh 19 Q 2 the defenda nts, who were 
entitled to only one half share, redeemed the land from the 
original mortgagees by paying them the mortgage amount of 
Rs. 350 and so, according to section 92 of the Transfer of 
Property Act, the defend mts were subrogated to the rights 
of the origin d mortgagees According to section 95 of the 
Transfer of Property Act, the defendants who redeemed the 
mortgaged property are entitled, in enforcing their right of 
subrogation under section 92 against their co-mortgagors, to 
add to the mortgage money recoverable from them such pro¬ 
portion of the expenses properly incurred in such redemption 
as is attributable to their share in the property. The redeeming 
mortgagors are, however, not entitled to deny the right of 
redemption of other co-mortgagors and to put forward their 
claim of adverse possession in regard to such co-mortgagors. 

In the present case, the plaintiff clearly occupies the position 
of a co-mortgagor and the other co-mortgagors who previously 
redeemed the mortgage property cannot deny his right of 
redemption. 

It is also urged by the appellant’s counsel that full share 
of the litigation expenses incurred by them in the previous 
litigation has not been allowed to them and that the amount 
about the litigation might be enhanced. We do not see any 
force in this contention either. The defendants could not 
establish that any expenditure more than Rs 225 in connect¬ 
ion with the previous litigation was incurred by them and so 
they could be allowed only half of Rs 22 5. 

The appeal fails and is dismissed with costs. 


42 P. L R. J & K. 406. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Sejore Mr . Justice Abdul Qayoom, K B., Chtef Justice. 

BINDRU versus STATE. 

Criminal Reference No. 36 of 1996. 

Jammu, '5th Chet , 1996 

Criminal Procedure Code , Section 195 (7) (a)— Com¬ 
plaint by whom to be made. 
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Sub-clause (a) of clause 1 of section 195 of the Code of 
Criminal Procedure expressly lays down that no court shall 
take cognizance of any offence punishable under sections 172 
to 188 of the Ranbir Penal Code, except when the complaint 
is in writing of the public servant concerned, or of some other 
public servant to whom he is subordinate. 

Reference made by the Additional District Magistrate, 
Jammu, dated 30th Phagati , 1996, 

Mr Rup Lai. 

Public Prosecutor. 

ORDkR. 

Bindru made an application to the Senior Superintendent 
of Police Jammu and in that application made certain allega¬ 
tions against L. Badri Nath, Sub-Inspector of Police, Akhnur. 
An enquiry was ordered by the Senior Superintendent of 
Police but these allegations were not substantiated. After that 
a complaint under section 182 of the Ranbir Penal Code was 
filed against Bindru in the court of the Tehsildar Magistrate 
Akhnur by the Sub-Inspector of Police Akhnur. The accused 
filed an objection that the Tehsildar Magistrate could not 
take cognizance of the complaint but that objection was over¬ 
ruled by the Magistrate. On a revision, application being 
filed by the accused, the learned Additional District Magist¬ 
rate Jammu has made this reference with the recommendation 
that the order of the Tehsildar Magistrate over-ruling the 
objection of the accused is incorrect and should be set aside. 

I have heard the counsel for the parties and examined 
the record. The Public Prosecutor fully supports the reference 
made by the Additional District Magistrate. In the present 
case it was the Senior Superintendent of Police Jammu who 
was originally approached by the accused. So according to 
section 195 clause 1 of the Code of Criminal Procedure if the 
complaint had to be filed against the accused under section 
182 of the Ranbir Penal Code the complaint ought to have 
been made either by the Senior Superintendent of Police or 
by his superior officer, the Inspector General of Police. Sub¬ 
clause (a) of clause 1 of section 195 of the Code of Criminal 
Procedure expressly lays down that no court shall take cogni¬ 
zance of any offence punishable under sections 172 to 188 of 
the Ranbir Penal Code, except when the complaint is in 
writing of the public servant concerned or of some public 
servant to whom he is subordinate So, according to this 
clause, a complaint under section 182 of the Ranbir Penal 
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Code by the Sub-Inspector of Police Akhnur was clearly 
incompetent and the Tehsildar Magistrate had no jurisdiction 
to take cognizance of it. I, therefore, accept this reference 
and set aside the order of the Tehsildar Magistrate Akhnur 
by which the objection of the accused Bindru was over-ruled. 
This reference would not have been necessary if the Tehsildar 
Magistrate had carefully read section 195 of the Code of 
Criminal Procedure and acted in accordance with it. Magis¬ 
trates should realise that when they disregard the express 
provisions of law, they not only waste their own time but also 
the time of other courts. Besides, such disregard of procedure 
causes unnecessary trouble and harrassment to the litigant 
public. 


42 P. L. R., J.& K , 408. 

HIGH COURT OF JUDICATURE,JAMMU& KASHMIR. 

Before Mr. Justice Abdul Qayoom , K. Chief Justice. 

DALIP SINGH versus STATE. 

Criminal Revision No. 67 of 1996. 

Jammu, 24th Chet , 1996. 

Criminal Procedure Code — Surety— His responsibility ij 
accused ran away to the Punjab. 

Held , that, the surety cannot be absolved from his res¬ 
ponsibility if the accused ran away to the Punjab and it is 
no excuse that the surety had no control over the accused as 
he belonged to the Punjab. 

Revision against the order of Additional District Magis¬ 
trate, Jammu, dated 26th Maghar 19;6. 

Mr. Jaswant Singh. 

Public Prosecutor. 

Order. 

A chalan under section 457 of the Ranbir Penal Code 
was pending in the court of the Tehsildar Magistrate Ranbir- 
singhpura against Sulakhan Singh accused and other persons. 
The present applicant Dalip Singh stood surety for the 
appearance of Sulakhan Singh accused in the court and 
executed a bond for Rs. 500. The case was fixed for hearing 
on 2^rd Sawan 1996 but Sulakhan Singh accused did not 
appear in the Magistrate’s court on that date. A notice was 
issued to the surety but inspite of service he did not appear 
before the Magistrate. By his order dated 30th Bhadon 1996 
the Tehsildar Magistrate declared the bond as forfeited and 
directed the surety to pay the full amount of the bond. The 
surety first appealed to the Additional District Magistrate 
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Jammu but the appeal was dismissed. He has now filed a 
revision application in this court. 

It is admitted by the applicant’s counsel that the accused 
Sulakhan Singh never appeared in the court of the Tehsildar 
Magistrate after his release on bail. It is, however, submitted 
that the applicant was not to blame as the accused ran away 
to the Punjab and was subsequently arrested there in the 
month of Bhadon 1996. It is also submitted that the appli¬ 
cant could not appear before the Magistrate as he was all the 
time moving about from place to place in the search of the 
accused. The fact that the accused was subsequently 
arrested by the Punjab Police is admitted by the Public Pro¬ 
secutor. But the applicant cannot be absolved from his 
responsibility in the matter. It is now submitted that the 
applicant had no control over the accused as he belonged to 
the Punjab but, if this was the case, the applicant should 
never have stood surety for the appearance of the accused in 
the court. In the second place when a notice had duly been 
served upon the applicant, the surety, it was his duty to 
appear before the Magistrate and explain the circumstances 
owing to which he was unable to produce the accused in the 
court. But the applicant never appeared and this conduct on 
his part amounted to showing disrespect to the court. The 
applicant executed a bond for the appearance of the accused 
in the court but the accused never appeared. So the applicant’s 
bond has been rightly forfeited. 

It is also submitted by the applicant’s counsel that the 
applicant’s financial condition is not good and he is unable 
to pay the full amount of the bond. Keeping in view all the 
circumstances of the case, I think that some reduction might 
be made in the amount of the penalty. I, therefore, reduce 
the amount of the penalty to Rs. 200. The order of the 
Magistrate forfeiting the bond is modified to this extent. A copy 
of this order shall be sent to the court concerned. 


42 P. L. R., J. & K., 409. 

HIGH COURTOF JUDICATURE, JAMMU & KASHMIR. 

Bejore Mr. Justice J. N. Wazir. 

GULAB DIN and others versus AKBAR and others. 

Civil Revision No. 22 of 1996. 

Jammu, 15th Chet , 1996. 

Civil Procedure Code , Section 60 - How Jar mortgagor's 
land exempted Jrom attachment and sale. 
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Held , that, a creditor, in execution of a simple money 
decree, cannot get the agricultural house or land of judgment- 
debtor attached and sold on the ground that it has been 

one else. Manga Ram versus Gulab, 

distinguished. 

Revision against the order of Subordinate Judge of 
bhadarwah, dated 1st Poll , 1995. 

Mr. Rup Chand Nanda, Vakil. 

Mr. Balindar Singh , Vakil. 

Judgment. 

The facts out of which this revision application has 
arisen are that Mithu obtained a decree against Gulab Din 
and others on 30th Har 1989. The decree-holder took out 
execution of the decree and prayed that the land of the judg¬ 
ment-debtors be sold. The judgment-debtors objected that 
under section 60 of the Civil Procedure Code the land could 
not be sold in execution of the decree. The executing court 
over-ruled this objection on the ground that the land was 
mortgaged by the judgment-debtors, and, therefore, they had 
waived the privilege given to them by section 60 of the Civil 
Procedure Code. On appeal the learned District Judge affirm¬ 
ed the order of the trial court and dismissed the plaintiff’s 
appeal. 

The learned District Judge has relied upon a ruling of 
this court and has held that a mortgagor cannot claim the 
benefit of section 60 in regard to the land which he has mort¬ 
gaged. Although the ruling relied upon has not been cited 
by the learned District Judge in his judgment, yet it appears 
to me that the ruling upon which he has relied is Manga Ram 
v. Gulab and others decided by a division Bench of this 
court on 8th Chet , 1995. The ratio decidendi of that case 
was that an owner who mortgages his agricultural land or 
house, waives the privilege given to him by section 60 of the 
Civil Procedure Code and if the mortgagor fails to pay the 
debt, the mortgagee can realise the amount by sale of the 
security. The mortgagor wavies his privilege only in favour 
of the mortgagee and not in favour of anybody else. A 
creditor, in execution of a simple money decree cannot get 
the agricultural house or land of the judgment-debtor attached 
or sold on the ground that it has been mortgaged with some¬ 
one else. The judgment-debtor can claim the benefit of 
section 60 of the Civil Procedure Code against such a creditor, 
but the case of a secured creditor is entirely on a different 




Vol. XL1I —1940. 1 


Jammu and Kashmir. 


411 


footing as in his case the house or the land is voluntarily 
mortgaged by the agriculturist and he is taken to have waived 
the privilege conferred upon him by section 60 of the Civil 
Procedure Code. In the present case the land is mortgaged 
with one Glodhu and the decree-holder has obtained a simple 
money decree. It is Glodhu who can in execution of the 
mortgage decree get the mortgaged property sold but Mithu 
the present decree-holder cannot take advantage of that 
mortgage and in his case section 60 of the Civil Procedure 
Code will be applicable. 

In my opinion the land of the judgment-debtor petitioners 
cannot be sold in execution of a simple money decree of the 
respondents. I accordingly allow this application with costs 
and vacate the orders of the courts below. 


42 P. L. R , J .&K., 411. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Bejore Mr. Justice J. N. Wazir. 

RHUPA versus MANSINGH and others. 

Civil Revision No. 110 of 1995 A.R R. 

Jammu, 30th Chet , 1996. 

Limitation Act , Article 182 clause ( 2 )—“ Appeal ” in¬ 
cludes revision petition. 

Article 182 clause (2) applies to civil revision petitions 
as well and not only to appeals in the narrower sense of that 
term as used in the Civil Procedure Code. 

Revision against the order of Subordinate Judge of 

Bhadarwah, dated 1st Poh , 1995. 

Mr. Rupchand Nanda. Vakil. 

Mr. Balindar Singh , Vakil. 

Judgment. 

Bhupa plaintiff obtained a decree against Mansingh and 
and Budhisingh judgment-debtors for Rs. 279 with costs on 
8th Assuj 1988. The decretal amount had to be paid by half- 
yearly instalments of Rs. 30 and the first instalment had to 
be paid in Magh 1988. There was a default clause in the 
decree that if the judgment-debtors failed to pay two con¬ 
secutive instalments the decree-holder was entitled to recover 
the full amount. The Judgment-debtors filed a revision appli¬ 
cation in the High Court which was rejected on 10th Bhadon 
1989. The decree-holder took out execution of the decree 
on 8th Bhadon 1992 which was consigned to the record room 
on 9th Katik 1992. The decree-holder filed another execut¬ 
ion application on 2nd Assuj 1995 in the court of Subordinate 
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Judge, Bhadarwnh. The executing court found that the 
previous execution application was barred by limitation and 
dismissed the application dated 2nd Assuj 1995. The plain¬ 
tiff has come up in reveision against that order. 

It has been argued that the limitation would run not from 
Har 1989 but from 10th Bhadon when the revision application 
was dismissed by the High Court. In support of this content¬ 
ion reliance was placed upon 1937 Madras 385. The 
Subordinate Judge has relied upon a previous ruling of the 
Madras High Court reported as 36 Madras 135 in which it 
was laid down that “An order of the High Court passed in 
the exercise of its revisional powers is not an order on an 
appeal within the meaning of article 182 sub-clause (2) so as 
to create a fresh starting point for the calculation of limitation.” 
This ruling was subsequently over-ruled by a Full Bench of 
the same High Court in a case reported as 1937 Madras 385 
in which Their Lordships held that “Article 1 82 clause (2) 
applies to civil revision petitions as well and not only to 
appeals in the narrower sense of that term as used in the 
Civil Procedure Code/’ Their Lordships of the Privy Council 
in 1932 Privy Council 165 have laid down that “There is no 
definition of appeal in the Civil Procedure Code but there is 
no doubt that any application by a party to an appellate court, 
asking it to set aside or revise a decision of a subordinate 
court, is an appeal within the ordinary acceptation of the term, 
and that it is no less an appeal because it is irregular or in¬ 
competent.” The starting point of limitation, therefore, would 
be the 10th of Bhadon 1989 when the revision application of 
the judgment-debtors was dismissed. The decree-holder took 
out execution on 8th Bhadon 1992 and the application was, 
therefore, within time. 

The learned counsel for the respondent has argued that 
the limitation started from the date when the default took place 
i. e. in Har 1989 and the decree-holder having taken out exe¬ 
cution on 8th Bhadon 1992, the execution application had 
become time-barred. I do not see any force in this contention. 

If the decree-holder had waived his right to take out execution 
for the full amount in the event of default of payment of two 
consecutive instalments, he was well within his right to take 
out execution for those instalments which were within time on 
8th Bhadon 1992. In the present case limitation would not 
run from Har 1989 but from the date when the revision appli¬ 
cation was dismissed by the High Court i. e. on 10th Bhadon 
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1989. The application of the decree-holder dated 8th Bhadon 
1992 being within three years was not barred by limitation and 
the order of the executing court was, therefore, incorrect. I 
allow this application with costs, vacate the order of the exe¬ 
cuting court and hold that the execution application of the 
decree-holder is within time. 


42 P. L. R , J. & K., 413. 

HIGH COURT OF JUDICATURE. JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom , K. B., Chief Justice , 

and Mr. Justice J. N. Wazir. 

FATEH BIBl versus NIZAM DIN and others. 

NIZAM DIN versus FATEH BIBI. 


and others 

Civil 1st Appeals Nos. 25 and 27 of 1996. 

Jammu, 7th Batsakh , 1997. 

Issue in a civil suit—Left undetermined Serious omission. 
Trial courts should realise that when issues are struck in 
regard to material points in dispute between the parties, clear 
findings in regard to those issues should always be recorded 
by them and those points should not be left undetermined. 
Any carelessness on the part of the trial courts not only results 
in unnecessary waste of time but also involves unnecessary 
expenditure and inconvenience to the litigant public. 

Appeals against the order of City Judge, Jammu, dated 

3rd Maghar 1996. 

Mr. Mohammad Khan. 

Mr. Nur Hussain. 


Judgment. 

This is a dispute in regard to landed property left by one 
Budha Gujar. The plaintif) who is the daughter of Budha 
instituted the present suit for a declaration that as the sole 
heir of Budha she was entitled to the full ownership of the 
property to the exclusion of the defendants. The defendants 
who claim to be the collaterals of Budha resisted the suit on 
the ground that according to a special custom prevailing among 
the parties the daughter had no right to the property left by 
Budha. The trial court decreed the plaintiff’s suit in respect 
of half of the property left by Budha. Against this decree 

both the parties have come in appeal to this court. , 

It is submitted by the plaintiff’s counsel that the defend¬ 
ants did not come within the category of residuanes but are 
only distant kindred of Budha deceased and as such they are 
no7entitled to any share in Budha’s property in the presence 
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of Budha’s daughter. On examining the record we find that 
this point was particularly stressed by the plaintiff in para. 6 of 
the plaint and an issue was also struck in regard to that point. 
But in spite of that no finding has been recorded by the trial 
court on the point. This is a serious omission on the part of 
the trial court. The point involved is important in this case 
and before deciding the appeals filed in this court we would 
like to have a clear finding of the trial court in regard to it. 
We, therefore, direct that the City Judge Jammu shall record 
a clear finding in regard to issue No. 3 and after recording 
that finding the record shall be resubmitted to this court. The 
return shall be made within one month from today’s date. 
Costs in this court to abide the result. 

Trial courts should realise that when issues are struck 
in regard to material points in dispute between the parties, 
clear findings in regard to those issues should always be re¬ 
corded by them and those points should not be left undeter¬ 
mined. Any carelessness on the part of the trial courts not 
only results in unnecessary waste of time but also involves the 
litigant public to unnecessary expenditure and inconvenience. 

42 P. L. R., J & K.. 414. 

HIGH COURT OF JUDICATURE, JAMMU & KASHMIR. 

Bel ore Mr. Justice Abdul Qayoom , K. B., Chief Justice. 

NIKU versus ANANTU & SANT RAM. 

Criminal Reference No. 44 of 1996. 

14th Baisakh , 1997. 

Criminal Procedure Code> Section 250—Section not 
applicable to offences exclusively triable by a court of Sessions. 

Action under section 250 of the Code of Criminal Pro¬ 
cedure can only be taken in regard to a case which is triable 
by a Magistrate. An offence exclusively triable by a court of 
Sessions is not an offence triable by a Magistrate for the pur¬ 
poses of Section 250 of the Code of Criminal Procedure. 

Reference made by the Sessions Judge, Jammu, dated 15th 
Chet , 1996. 

Mr. Sita Ram Gupta. 

Judgment. 

A complaint under section 330 of the Ranbir Penal Code 
was made by Niku against two persons Anantuand Sant Ram. 
The Sub-Divisional Magistrate Udhampur dismissed the comp¬ 
laint and ordered the complainant to pay a sum of Rs. 30 
to the accused persons by way of compensation under section 
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250 of the Code of Criminal Procedure. On a revision appli¬ 
cation being filed, the learned Sessions Judge, Jammu, hasmade 
this reference with the recommendation that the order of the 
Sub-Divisional Magistrate in awarding compensation in this case 
is illegal and should be set aside. I have examined the record. 
Action under section 250 of the Code of Criminal Procedure 
can only be taken in regard to a case which is triable by a 
Magistrate. The offence under section 330 of the Kanbir 
Penal Code is exclusively triable by a court of sessions and 
is not an offence triable by a Magistrate for the purposes of 
section 250 of the Code of Criminal Procedure. The order 
passed by the Magistrate for grant of compensation is, there¬ 
fore, illegal in this case. The reference made by the learned 

Sessions Judge is accepted and the order of the Sub-Divisional 

Magistrate Udhampur regarding grant of compensation to the 
accused persons is set aside. The Magistrate shall be directed 
to ne careful in future and to act strictly in accordance with 

the provisions of law. 


HIGH COURT OF JUDICATURE,JAMMU & KASHMIR. 
Before Mr. Justice Abdul Qayoom, K. B„ Chief Justice. 
STATE versus QAD1R KAKRU. 

Criminal Reference No. 54 of 1997. 

Srinagar, 27th Jeth, 1997. 

Criminal Procedure Code, section 164—Statement of 
accused person to be recorded by a Magistrate before the com- 

mencement of the trial. l. 

Held , that, the statement of an accused person can b 

recorded under section 164 of the Code of f C " mlna ' 
before the commencement of the trial of the case and 

dUrin Reference made by the Additional District Magistrate, 

Srinagar, dated 15th Chet , 1996^ 

Assistant to the Advocate General. 

Non-applicant in person. 

Judgment. , 

The accused was convicted by the Jehsildar magistrate 
Baramulla under section 188 of the Ranbir Penal Code^ and 

sentenced to a fine of Rs. 10. On a revision application being 
filed by the police, the Additional District Magistrate Srinagar 
has made this reference with the recommendation that the 
order passed by the trial magistrate should be set aside 

a de novo trial ordered. 
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I have examined the record. The procedure adopted by 
the trial magistrate is simply startling. During the trial of the 
case the Tehsildar magistrate, all of a sudden, recorded a 
statement of the accused under section 164 of the Code of 
Criminal Procedure. It is not clear as to why this course was 
adpoted by the Tehsildar Magistrate. The statement of an 
accused person can be recorded under section 164 of the Code 
of Criminal Procedure before the commencement of the trial 
of the case and not during the trial. In the present case the 
Magistrate was seized of the case and the trial of the case was 
going before him and so there was no occasion to 
record the statement of the accused under section 164 of the 
Code of Criminal Procedure. The procedure adopted by the 
Magistrate is clearly wrong. An explanation of the Tehsildar 
Magistrate shall be called for by the Registrar High Court 
and put up before the Chief Justice for further orders. 

The order passed by the trial Magistrate cannot be main¬ 
tained. I, therefore, accept this reference made by the Addi¬ 
tional District Magistrate and setting aside the order of the 
Tehsildar Magistrate direct that the case shall be tried de 
novo by the Sub Divisional Magistrate Baramulla and fresh 
orders passed according to law. 
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Notifications, 

Jammu and Kashmir State 


HIS HIGHNESS’ GOVERNMENT, JAMMU & KASHMIR. 
Chief Secretariat (Political Department). 

No. B-290/20/PB. Dated Jammu, the 14 November 1939. 
In exercise of the powers conferred by section 3 of the 
Jammu and Kashmir Foreigners Ordinance, 1996, the Govern¬ 
ment is pleased to direct that the following amendments shall 
be made in the Jammu and Kashmir Enemy Foreigners Order, 
1996, namely:— 

1. After paragraph 3 of the said order, the following 

paragraphs shall be inserted, namely:— 

“3-A. No enemy foreigner shall take out of the State 

(1) Any gold; 

(2) any property, moveable or immoveable other than 

(a) personal luggage or effects in such quantity as the 
civil authority having jurisdiction over the place at which the 
foreigner leaves the State, or any Government in this behalf 

may decide to be reasonable; and 

(b) resources whether in coin or negotiable instruments 

or both, not exceeding the value of Rs. l 500; 

(3) any such article as is mentioned in sub-paragraph 

(1) or in clauses (a), (b), (d), (f), (g), (h) or (i) of sub-paragraph 

(2) of paragraph 7, or without the premission of the civil 

authority any such article as is mentioned in clauses (c) or (e) 

of sub-paragraph G) of that paragraph. 

3-B. Any enemy foreigner shall at the time of departure 

from the State and on being required so to do by the Civil 
authority or other officer appointed in this behalf by the 
Government, make a declaration as to the property in his 
possession, and if so required, shall produce to such authority 
or officer any property, or resources in excess of, or other than, 
those permitted in paragraph 3-A to be taken, and such 
authority or officer may search any such foreigner and any 
baggage for the purpose of giving eftect to this order. 
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2. To paragraph 5 of the said order, the following proviso 
shall be added, namely:— 

“provided that the Registration officer or the Civil 
authority, as the case may be, may exempt, wholly or partially, 
any enemy foreigner from compliance with this paragraph”. 

(Sd.) R. C. KAK, 

Chief Secretary. 

HIS HIGHNESS’ GOVERNMENT, JAMMU & KASHMIR. 

Chief Secretariat (General). 

Order No. 1330-C of 1939. 

In exercise of the powers conferred by section 12 of 
the Jammu and Kashmir Constitution Act, No: XIV of 1996, 
Government are pleased to direct the issue of the Rules 
regulating the conditions of Service (Duties and Remunerat¬ 
ion) of the Advocate General, Jammu and Kashmir State, 
forming an annexure hereto. 

By order in Council. 

16-12-1939. 

(Sd.) N. GOPALASWAMI, 

Prime Minister. 


Rules regulating the conditions of Service (Duties and 
Remuneration) of the Advocate General Jammu and Kashmir 
State. 

1. The Advocate General shall be the Chief Legal 
Advisor and the principal Law officer of His Highness' 
Government. 

2. The Advocate General shall advise the Government 
on any legal matter referred to him. 

3. All bills, after they have been drafted by the depart¬ 
ment concerned, shall be submitted for final settlement to the 
Advocate General who shall give them final shape. 

4. Any rules, notification or orders may be referred by 
any department of the Government to the Advocate General 
for scrutiny from a legal point of view and the draft of any 
Conveyance may also be submitted to him for approval. 

5. The Advocate General shall attend all meetings of 
the Praja Sabha and address the same on any matter on which 
the Government may require him to speak or any such matter 
of legal character as may appear to him to call for a speech 
from him. In special circumstances he may absent himself 

with the permission of the Government. 

6. The Advocate General shall also attend all meet¬ 
ings of the Select Committees on Bills introduced in the 
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Legislative in which his presence is necessary and such other 
Committees as he may by general or special order of the 
Government be directed to attend. 

7. It shall be the duty of the Advocate General: 

(a) to appear on behalf of the Government in all original, 
appellate and revisional civil cases, appeals and references in 
the High Court in which the legal fee under the prescribed 
rules is not less than Rs. 32 ; 

(b) to appear in the High Court in all Civil cases to 
which the Government are a party and in which any point 
touching the Constitution of the Government is raised or in 
which any question of the interpretation of any provision of 
the Jammu and Kashmir Constitution Act of 1996 (XIV of 
1996) is involved; 

(c) to appear in any case, Civil, Criminal or Revenue in 
any Court or before any Tribunal, Commission or other 
authority, whether within the State or outside, when required 
by a Special order of the Government to do so; 

(d) to conduct on behalf of the Government all Criminal 
Appeals, Revisions and References in cases in which a sentence 
exceeding one year has been passed; 

(e) to conduct all appeals against acquittals; 

(f) to conduct all Revision applications for enhancement 
of sentences in cases punishable with death or life imprison¬ 


ment; # . . , 

(g) to conduct the prosecution in any criminal case, tne 

original trial of which is transferred to the High Court; 

(h) to represent the Government in all cases in the High 
Court under the Legal Practitioners Act or Contempt of Court 

(i) to appear on behalf of the Government in all Civil 
and Criminal Appeals before the Board of Judicial Advisors; 

(j) to represent the Government or His Highness in 

any reference before the Board of judicial Advisors; 

(k) to represent the Government in all proceedings in the 
High Court or a Court of Sessions or a Civil Court against a 
foreigner when the Government consider it necessary to be 

represented by the Advocate General. 

8. The Advocate General shall discharge all such duties 

as may be imposed on him by Statute. 

9 The Advocate General shall not advise or appear 

against the Government in any case in the High Court or a 
court subordinate to the High Court. Subject to this he is 


4 


NOTIFICATIONS—JAMMU & KASHMIR STATE, 1940. 


allowed the right of private practice consistently with the 
efficient discharge of his duties to the Government. 

10. The Advocate General is debarred: 

(a) from accepting any appointment as a Director in any 
company without the sanction of the Government; 

(b) from giving any legal advice to any private person 
on matters upon which, in his opinion, he is likely to be called 
upon to advise the Government in the same case; and 

(c) from withdrawing any prosecution without the sanction 
of the Government. 

11. The Advocate General shall be paid a fixed monthly 
salary of Rs. 1200 and a remuneration on the following scale 
for work in the High Court, or other courts within the 
State or outside; 

(a) In Civil Cases in the High Court or in any Court at 
either of the Headquarters of the Government, the prescribed 
legal fee subject to a minium of Rs. 32 and when no legal 
fee can be fixed a fee of Rs. 50 per diem; 

(bj In all cases in Courts other than Courts at either of 
the Headquartersof the Government a fee of Rs. 50 per diem. 

12. In all journeys performed on duties the Advocate 
General shall be entitled to travelling and daily allowance at 
the rates admissible under the Kashmir Service Regulation. 

13. The Headquarters of the Advocate General shall be 
the same as the headquarters of the Government and he shall 
be given such staff for his office as may be sanctioned by the 
Government from time to time. 

HIS H1GHNESS’GOVERNMENT, JAMMU& KASHMIR. 

Chief Secretariat (general depakimemt) 

Order No. 1279-C of 1939 

Subject: — Eaw Minister’s Memo. No F/178, dated 31st 

October, 1939, re: date of enforcement of the 
Insurance Act (XV of 1996). 

The issue of the Notification regarding the date of 
enforcement of the Insurance Act (XV of 19 6) forming an 
annexure to this order, proposed by the Law Minister is 

sanctioned. 

By order in Council 

R-XXX1X/6-12-i933. Sd. N. GOPALASWAMI, 

Prime Minister. 

Notification 

No. 7-LA6. Dated 21-12-1939. 

In pursuance of sub-section (3) of Section 1 of the Jammu 
and Kashmir Insurance Act XV of 1996 the Government is 
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pleased to appoint the ist day of January 1940 as the date on 
which the said Act shall come into force. 

By order of His Highness’ Government. 

NAZIR AHMAD, 

Secretary, 

to Government, Law Department. 

— ; , . , ‘ , 1 j . f 

HIS HIGHNESS’ GOVERNMENT, JAMMU & KASHMIR. 

Order No. 98-H-39 . 

Subject. —Companies registered in the State, Definition of 

State subject, amendment of. 

His Highness the Maharaja Bahadur has been pleased to 
direct the issue of the following Notification:— 

“Whereas doubts at present exist as to what companies 
registered in the State should with reference to Notification 
No. l-L/84, dated 20th April 1927, be given the status of 
State subjects and as to their capacity to acquire immoveable 
property in the State: 

And whereas it is necessary for the industrial and other 
economic development of the State that the position should be 
clarified and any undesirable disabilities that exist should be 

removed: ... 

(A) His Highness is pleased to direct that, in ^Qtifica- 

tion No. l-L/84, dated 20th April 1927, the following amend¬ 
ments be made, namely:— , i 

(1) After Class III and before Note (1), the following 

shall be added, namely:— 

‘‘Class IV. Companies which have been registered as 
such within the State and which, being companies in which 
the Government are financially interested or as to the economic 
benefit to the State or to the financial stability of which the 
Government are satisfied, have by a special order of His 
Highness been declared to be State subjects: and 

(2) After Note (III) the following shall be added, namely: 
“Note (IV). For the purposes of the interpretation of the 

term ‘State subject’ either with reference to any law for the 

time being in force or otherwise, the definition given in this 
Notification as amended up to date shall be read as if such 
amended definition existed in this Notification as originally 

issued”* 

(B) His Highness is further pleased to direct that, 
notwithstanding any law, rule or other order to the contrary, 
no disability as regards acquisition of any interest in land or 
other immoveable property in the State shall attach to a 
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company which is a State subject within the meaning of 
Notification No. l-L/84, dated 20th April 1927 as hereby 
amended. 

By command. 

(Sd.) N. GOPALASVVAMI, 

22-12-1939. Prime Minister. 

HIS HIGHNESS' GOVERNMENT, JAMMU & KASHMIR. 

CHIEF SECRETARIAT (GENERAL). 

ORDER. 

Correction to Council Order No. 1330-C oj 1939. 

For rule 11 of the Rules regulating the coaditions of 
service (Duties and Remuneration) of the Advocate General, 
Jammu and Kashmir State, read the following:— 

“11. The Advocate General shall be paid a fixed monthly 
salary of Rs. 1200 for all work which he is bound to do under 
these rules, provided that for work done at places other than 
Jammu and Srinagar an additional daily fee of Rs. 50 shall be 
paid in addition to the travelling allowance to which he may be 
entitled. 

8-1-1940 (Sd.) N. GOPALASWAMI, 

Prime Minister. 

HIS HIGHNESS’ GOVERNMENT JAMMU & KASHMIR 

LAW SECRETARIAT. 

NOTIFICATION. 

No. 9-L/96. Dated Jammu the 10th January 1940. 

In exercise of the powers conferred by sub-section (i) of 
Section 71 of the Jammu and Kashmir State Partnership 
Act, 1996 (V of 1996), the Government is pleased to make the 
following rules, the same having been previously published as 
required by sub-section (3) of the said section, namely:— 

1. Short title and commencement.—(\) These rules may be 
called the Jammu and Kashmir Partnership (Fees) Rules, 1996 

(2) They shall come into force on the first day of Oct- 
ber 1939. 

2. Definition —In these rules, “the Act” means the 
Jammu and Kashmir Partnership Act, 199o (V of 1996). 

3. Fees payable to Registrar ol Jirms. —The fees which 
shall accompany documents sent to the Registrar of Firms or 
which shall be payable for the inspection of documents in the 
custody of the Registrar of firms or for copies from the Registrar 
of Firms shall be the fees as specified in the Schedule hereto. 
They shall be paid either in cash or by revenue stamps. 


NOTIFICATIONS—JAMMU & KASHMIR STATE, 1940. 


7 


SCHEDULE I. 

Fees. 

(See sub-section (i) of Section 71.) 
Documents or act in respect of Fees, 

which the fee is payable. 


Statement under Section 58 
Statement under Section 60 
Intimation under Section 61 
Intimation under Section 62 
Notice under Section 63 
Application under section 64 
Inspection of the Register of 
Firms under sub-section (1) 
of Section 66. 

Inspection of documents relating 
to firm under sub-section (2) of 
Section 66. 

Copies from the Register of Firms ... 


Two rupees 
Twelve annas. 

Twelve annas. 

Twelve annas. 

Twelve annas. 

Twelve annas. 

Eight annas for inspect¬ 
ing one volume of the 
Register. 

Eight annas for the ins¬ 
pection of all documents 
relating to one firm. 
Four annas for each 
hundred words or part 
thereof. 


HIS HIGHNESS’ GOVERNMENT, JAMMU & KASHMIR. 

LAW SECRETARIAT. 

Notification. 

No. 10-L/^6 Dated Jammu, the 10th January 1940. 

In exercise of the powers conferred by sub-section (2) of 
Section 71 of the Jammu and Kashmir State Partnership Act 
1996 (V of 1996), the Government is pleased to make the follow¬ 
ing rules, the same having been previously published as required 
by sub-section (3) of the said Section, namely:— 

THE JAMMU & KASHMIR PARTNERSHIP (REGIS¬ 
TRATION OF FIRMS) RULES. 

1. Short title .—These rules may be called the Jammu 
and Kashmir Partnership (Registration of Firms) Rules, 1996. 

2. Defintion .—In these rules unless there is anything 

repugnant in the subject or context 

(a) “the Act” means the Jammu and Kashmir Partner¬ 
ship Act, 1996, and 

(b) “Registrar” means the “Registrar of firms (Registrar 

Co-operative Credit Societies). . 

3. form and verification of statements under Sections oo 

t and 60 .—The statements submitted to the Registrar under 
' Sections 58 and 60 of the Act shall respectively, be in Forms 1 
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and II annexed to these rules, and shall be verified in the 
manner indicated therein. 

4. Form of intimation and notices under Section 61 , 62 and 
63. Intimation and notices under Section 61, 62, 63 (1) and 
63 (2) of the Act shall respectively, be in Forms III, IV, V and 
VI annexed to these rules with such variations as may be necess¬ 
ary to suit each case. 

5. Register of Firms. —The Register of Firms shall be in 
Form A annexed to these rules. The name of and the parti¬ 
culars relating to a firm shall be entered therein in the order of 
its registration on a separate page or pages, as the case may be. 
Each firm shall be assigned a number in a consecutive series 
commencing and ending with a calendar year. A note of every 
document filed shall be entered in the Register in the page or 
pages allotted to the firm concerned and shall be signed by the 
Registrar. 

6 Amendment of entries in Register. — When an entry 
made in the Register of firms is to be amended, the amendment 
shall be shown by means of a suitable note in red ink in the 
remarks column opposite to the entry concerned and the new 
enrry shall be made at the end of the then existing entry or 
entries with suitable cross references. 

7. Protest against entries in Register. —Where any part¬ 
ner or other person interested makes a protest in writing to the 
Registrar disputing any entry made in the Register of Firms, 
the Registrar shall record such protest and make a reference 
thereto in red ink in the remarks column against the disputed 
entry. 

8. Index to Register of Firms. —(a) An index to the 
Register of Firms shall be prepared in English on loose sheets 
lettered alphabetically, and shall contain the particulars shown 
in Form B annexed to’these rules. Afresh index shall be prepared 
for each calendar year. The name of each firm shall be index¬ 
ed as soon as the entries relating thereto are made in the Regis¬ 
ter of Firms. 

(b) . After all the firms registered in a year have been in¬ 
dexed, the index shall be checked by the Registrar who shall 
add a certificate in token of such check, and the pages shall 
then be numbered in ink. 

(c) The index for each year shall after the yearly check , 
be bound into a volume or volumes of convenient size. 

9. Certificate of R egistration and filing of documents .— 
(a) Upon the registration of a firm the Registrar shall grant to 
the firm a certificate in Form C annexed to these rules, and on 
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the filing of any document required to be filed under the Act, 
he shall grant to the person filing it a certificate in Form D 
annexed to these rules. 

(b) On every document filed under this Act, the Registrar 
shall endorse the following particulars, namely:— 

(i) the number borne by the firm on the register; 

(ii) the name of the firm; 

(iii) the description of the document; 

(iv) the serial number of the document; and 

(v) the date of filing. 

The Registrar shall also affix his signature and the seal of 
his office to such document- 

(c) If there is no space on the document for entering the 
particulars referred to in clause (b) the entry shall be made on 
a separate paper which shall be attached to the document and 
a note of the fact shall be made on the document itself and 


signed by the Registrar. 

10 Filing of documents. —A seprate file shall be main¬ 
tained in respect of each firm, in which all documents relating 
thereto received from time to time by the Registrar shall be 
filed. No document shall be filed by the Registrar unless 

the fee prescribed therefor has been paid. 

11. Account of and receipt for fees, —An account of all 
fees received in the Rigistrar’s office shall be maintained there- 


A receipt in Form E shall be granted in respect of every 

fee received*. . 

12. Inspection of original documents. Any person in- 

terested in a firm may, on satisfying the Registrar of such 
interest and on payment of the prescribed fee, 1 nspect the origi¬ 
nal documents relating to the firm filed with the Registrar. 

13 Application for copies to be in writing. Rvery 
application for a copy under Section 67 of the Act shall be in 

writing onjudioMp.p.^1 ^ fcy R egi shall tar 

—The register of firms and the index thereto shall be preserved 
permanently. All other records including the statement referreid 
to in Section. 58 maybe destroyed on the expiry of 5 years 
from the date of the dissolution of the firm concerned. 

16. Translation to be furnished where original 
English. —If any document required to be filed under t e 
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or any portion of such document is not in English language, a 
translation of such document or portion certified as correct by 
at lease one partner (or his authorised agent) shall be furnished 
along with each copy of such document or portion. 

17. Office hours. —The office of the Registrar of Firms 
shall be open for business (Sundays and authorised holiday 
excepted) between the hours of 10 A. M. to 4 P. M. 

18. Administration Report. — The Registrar shall submit 
to the Government so as to reach them on or before the 30th 
Maghar each year a report on the working of the Jammu and 
Kashmir Partnership Act, 1996, during the official year ending 
the 30th Assuj preceding. 

FORM NO. I. 

Filing fee Rs. 2. 

The Jammu and Kashmir State Partnership Act, 1996. 

Application for registration of firm by the name* presented 

to the Registrar of firms for filing by .. 

We, the undersigned being the partners of the firm** here¬ 
by apply for registration of the said firm and, for that purpose 
supply the following particulars pursuant to section 58 of the 
Jammu and Kashmir State Partnership Act, 1996:— 

THE FIRMS* NAME. 

C (a) Principal place. 

Place of business < 

(. (b) Other places. 

Name of partners in full** Date of Permanent 

joining address in full. 

_ the firm. __ 

1 . 

_ 2 .__ 

DURATION OF THE FIRM. 

Station. 

Date. .. Signature of the partners or their 

specially authorised agents. 

I .son of.years of age. 

religion, do hereby declare that the above statement is true and 
correct to the best of my knowledge and belief. 

Date.. 

Witness. Signature. 

I . son of.years of age. 

religion, do hereby declare that the above statement is true and 
correct to the best of my knowledge and belief. 

Date. 

Witness . Signature. 
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*Here enter the name of firm. 

** If any partner is a minor the fact whether he is entitled to 
the benefits of partnership should be set out herein. 

N B This form must be signed by all partners or their agent 
specially authorised in this behalf in the presence of witness or 
witnesses who must be either a Gazetted Officer, Advocate, 
Attorney, Pleader or Magistrate. 

FORM NO. II. 

Filing fee annas twelve. 

The Jammu and Kashmir Partnership Act, 1996. 

Statement of alteration in the name of the firm or in the 

location of the principal place of business. 

Presented to the Registrar of Firms for filing by... 

We, the undersigned being the partners of the Firm * here¬ 
by supply the following particulars pursuant to Section 60 fl) 
of the Tammu and Kashmir Partnership Act, 1996:— 

NAME OF FIRM^___ 

" Previous Na me .. ^ _New^Name- 

--PRINCIPAL PLACE OP BUSINESS ___ 

-Previous~place ~ ~ New place- 

„ . Signature of the partners or their 

u specially authorised agent. 

Date T. . son of...years of age.. 

religion’hereby declare that the above statement is true and 
correct to the best of my knowledge and belief. 

. Signature. 

\Ar ittness«#« r vpars of ace#. 

religion','do hereby declare that the above statement is true and 
correct to the best of my knowledge and belief. 

D ate ... Signature. 

Witness f r 

* Here enter the name of the hrm. 

FORM NO. III. 

The Jammu and Kashmir Partnership Act, 1990 . 

Filing fee annas twelve. 

Intimation of change in the place of business (other that 
principal place of business^ ^ 

Presented to the Registrar of Firms for filing by. 
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Under Section 61 of the Jammu and Kashmir Partnership 
Act 1996 intimation is hereby given that the changes specified 
below have occured in the place of business of the firm*. 

Date of change 

1. The firm has discontinued business at 

2. The firm has begun to carry out business at.. 

Station. 

Date. Signature of the partner 

or agent of the firm. 

*Here enter name of firm. 

N. B. Strike out items not required. 


The Jammu and Kashmir Partnership Act, 1996. 

FORM NO. IV. 

Filing fee annas twelve, , 

, . Intimation of alteration in the name of permanent address 
of partner. ; , 

(See Section 62). 

Presented to the Registrar of Firms for filing by .... . 
Under Section 62 of the Jammu and Kashmir Partnership 
Act, 1996, intimation is hereby given that the change specified 

below has occured in the name —-permanent address of partner 

and 

of the firm* 

Name of partner 

Previous name (in full) New name (in full) 

Name of partner 

Previous address (in full) Present address (in full) 

Station. Signature of any partner or 

agent of the firm. 

Date. 


*Here enter the name of firm. 

N. B. Strike out the item not required. 

FORM NO, V. 

Filing fee annas twelve. 

The Jammu and Kashmir Partnership Act, 1996. 

Notice of change in the constitution of the firm or of the 
dissolution of the firm. 

(See Section 63 (I) ) 

Presented to the Registrar of Firms for filing by. 

Under Section 63 (1) of the Jammu and Kashmir Partner¬ 
ship Act 1996, notice is hereby given that:— 

(1) The constitution of the firm*. has been altered 

as follows:— 
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Name and full address of the 
incoming partner and date of 
his joinin g the firm. _ 


Name and full address of the 
outgoing partner and date of 
his ceasing to be partner. 



Station. Signature of the incoming, 

continuing or outgoing partner 

Date. or of his specially authorised 

agent. 

(2) The firm*.has been dissolved with effect 

from. 

Station. Signature of the person who was 

a partner immediately before the 

Date. dissolution or of his specially 

authorised agent. 

*Here enter the name of the firm. 

N. B. — Strike off item not required. 

* _ - 

FORM NO. VI. 

Filing fee annas twelve.. 

The Jammu and Kashmir State Partnership Act, 1996. 

Notice of election by person admitted to the beneht ot 

partnership on attaining majority. 

(See Section 63 (2) ) 

Presented to the Registrar of Firms for filing by..... 

Under section 6 5 (2) of the Jammu and Kashmir Partner- 
ship Act, 1996, notice is hereby given that.......admitted 

to the benefit of the partnership in the firm*.. 

having now attained majority elects to bec ome a_partner 

elects not to become a partner 

of the said firm. 

Station. Signature of the person electing 

Date. or of his specially authorised 

agent. 

♦Here enter name of the firm. 


FORM A. 

(Rule 5) 

Register of firms. 

(Maintained under section 59 of the Jammu and Kashmir 
Partnership Act, 1996). 

1. Serial number of firm 

2. Name of firm 

3. Date of registration 

4. Duration of the firm 

5. Address 
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Date of change 


Remarks 


6. Partners 


Name of partners 

j Date of 

Remarks. 

Address JoioirR 

| CpaFing 


% 





Name of Firm 


Serial number 

Description 

Date of 

Signature of 

of the document 

of document 

filing 

Registrar. 




• • 


Name of Firm 


Serial number 

Name 

Date of 

Signature of 

of the document 

of document 

filing 

Registrar. 






FORM B. 

(Rule 8) 

Index to the register of firms. 


Firm 

Name of ! 

Principal 

Volume 

First 

Number borne 

name 1 

partners 

place of 
business 

number 

page of 
entry 

on the register 

1 

2 i 

3 

4 I 

5 

6 


FORM C. 

(Rule 9 (a) ) 

Acknowledgement of registration of firm. 

The Registrar of Firms, Jammu and Kashmir State, here¬ 
by acknowledges the receipt of the statement prescribed by 
Section 58 (1) of the Jammu and Kashmir Partnership Act, 
1996. The statement has 'been filed and the name of the 


firm*..has been entered in the Register of 

firms, as No. of 19 . 

Seal . i-V.- 1 

Dated the day of 19 . 

Registrar of Firms. 


h i 


*Here enter name of firm. 
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FORM D. 

(Rule 9 (a) ) 

Memorandum acknowledging receipt of documents. 

The Registrar of Firms, Jammu and Kashmir State, here¬ 
by acknowledges the receipt of the undermentioned docum ent 

documents 

and intimates that i t has b een filed uant t0 the 

they have been 

Jammu and Kashmir Partnership Act, 1996. 

(Here enter description of document/documents ) 

Station. 

Y)a.te . Registrar of Firms 

To 

Mr./Mistress, 

Receipt for fees. 

Received from 
the sum of rupees (in words) 
being the fees for 

Rs. A. P. 

Filing statement 
Filing notice 
Inspection of 
Copy of 

(number of words) 

Total 


Station.*. 

Date. 19 


Registrar of Firms. 


Subject: 


Order No. 99-H oj 1939 . 

-Law Minister’s Memo. No. 640/B/^9 dated 
23rd November 1939, re: Board of Judicial 

Advisors (Procedure) Rules. 

His Highness the Maharaja Bahadur has been pleased 
to accord sanction, under section 71 (5) of the Jammu and 
Kashmir Constitution Act No. XIV of 1996 to the Board of 
Judicial Advisors’ (Procedure) Rules which form an annexture 

to this order. 

By Command. (Sd) N GOPALASWAMI, 

Prime Minister. 
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Law Secretariat. 

Notification 

No. 12-L/1996 Dated the January 1940. 

Published for general information. 

(Sd.) N1AZ AHMED, 

Secretary to Government, 

Law Department. 

Law Secretariat. 

In pursuance of the powers conferred on him by section 
71 sub-section 5 of the Jammu and Kashmir Constitution Act 
of 1995, His Highness the Maharaja Bahadur is pleased to 
make the following rules : — 

1. Short title .—These Rules may be cited as the Board 
of Judicial Advisors (Procedure) Rules and shall come into 
force as soon as they are notified in the Government 
Gazette. 

2. Interpretation clause. — In these Rules, unless the 
context otherwise requires, 

‘ Board’ means His Highness’ Board of Judicial 
Advisers. 

‘ Code ’ means the Civil Procedure Code 1977. 

1 Gazette ’ means the Jammu and Kashmir Government 
Gazette. 

1 Decree ’ and c Order ’ have the same meaning as in 
the Code. 

‘ Registrar , means the Registrar of the Board. 

‘ President ’ means one of the members of the Board 
designated by His Highness as the President of the Board. 

‘ Signed ’ has the same meaning as in the Code. 

3. Taking of steps .—Where by these Rules or by any 
order of the Board any step is required to be taken in con¬ 
nection with any cause, matter, or appeal before the Board 
that step shall, unless the context otherwise requires, be 
taken in the office of the Registrar. 

4. Session oj the Board .—The Board shall hold one 
term annually and shall sit at Srinagar or at such place 
or places as may from time to time be notified in the Gazette. 
The term shall commence from and terminate on such 
dates as may be notified in the Gazette in this behalf. 

5. Officers of the Board. — (l) The Law Secretary to 
the Government shall be the ex-officio Registrar of the 
Board. 

(2) The Registrar shall have the custody of the records 
of the Board and shall exercise such other functions as may 
be assigned to him by the Board. 
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6 (1) The Board shall have and use as occasion may 

arise a seal bearing a device and impression of the J a ™ 
Kashmir Courts of Arms with an exergue or label surro " nd Hi f 

the same, with the following inscription e ® Kashmir” 

Highness’ Board of judicial Advisors, Jammu and Kashmir . 

The said seal shall be kept in the custody of the ?egistr • 

(2) Subject to any general or special directions given y 

the President, the seal of the Board shall not be, afflxed ‘ ^ 

order, summons or other process save under the authont> 

(3) The seal of the Board shall not be affixed t y 
certified copy issued by the Board, save under the author y 

writing of the Registrar. m av 

7. Civil Appeals. Issue op notices.— As soon a 7 

be after papers relating to civil appeals have bee " reC ^ the 
from the High Court, the Registrar shall issue notice 

respondent calling upon him to enter appearance either p^ 
sonally or through counsel in the office of the R g j 

warning him that in case of default the appeal shal be hea 
by the Board exparte without any further notice to 

respondent. dates .—As soon as the date for the com¬ 

mencement of a term of the Board has been notified th - 

Registrar shall, subject to such general or special' all pending 
may be given by the President prepare a list ° f all pending 

civil appeals which are ready for 

hearing and give notice of such ° v en to^he respondent 

counsel provided that no notice shall g 

“-rsss y^-Th. ra "p'pea,, ** A * 

f V •■"■.den. heat 

10. Procedure at *«»«■-() ° n ‘ h . e in sup- 

po« of th. .ppe»I. The ,„e appeal 

'a'ndTnSTase the agpeUant sha^be entitled to^eply 

(2) If the respondent is absent at i 
the ageaUha.l the Board may ad.i.e Hit 

Hig h„ r that*.appeal ^^Twith'odf She' lea,, ol the 
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Board rely at the hearing on any ground not specified in his 
petition of appeal. 

12. Failure to prosecute appeal , etc .—If an appellant 
fails to take any steps in an appeal within the time allowed by 
the Board or the Registrar, the Registrar shall call upon him to 
explain his default, and, if no explanation or no explanation 
which appears to the Registrar to be sufficient, is offered may 
issue a summons calling upon him to show cause to the Board 
why the appeal should not be dismissed for want of prosecut¬ 
ion. If no sufficient cause is shown, the Board may advise 
His Highness to dismiss the appeal for default of prosecution. 

13. The Registrar shall send a copy of the summons 
mentioned in the last preceding rule to every respondent who 
has entered an appearance and every such respondent shall be 
entitled to be heard before the Board and ask for his costs and . 

other relief. > 

14. Immediately after the decision of an appeal the 

Registrar shall communicate the same to the parties or their 
counsel and to the High Court and shall as soon as possible 
return to the High Court record of the case with certified 
copies of the opinion of the Board and the order of His 
Highness. 

15. Criminal Appeals. — As soon as the date for the 
commencement of a term of the Board has been notified the 
Registrar shall, subject to the general and special order of the 
President, prepare a list of all pending criminal appeals and fix 
dates for the hearing and will cause notice of such dates to be 
sent to the appellant and the Advocate General. 

16. Special References .—On the receipt by the Regis¬ 
trar of an order of His Highness referring a question of law to 
the Board, the Registrar shall give notice to the Advocate 
General to appear before the Board on a day specified in the 
notice to take the directions of the Board as to the parties who 
shall be served with notice of the Special Reference, and the 
Board, may, if it considers desirable, order that notice of the 
Special Reference shall be served upon such parties as may 

be named in the order. « 

17. .The notice shall require all such parties served 

therewith as desire to be heard at the hearing of the Special 
Reference to attend before the Registrar on the day fixed by 
the order to take the directions of the Board with respect to 
statements of facts and arguments and with respect to the dale 
of the hearing. . , 
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18. Subject to the provisions of these rules, the pro¬ 
cedure on a Special Reference shall follow, as nearly as may 
be the procedure or proceedings before the Board in the exer¬ 
cise of its appellate civil jurisdiction bat with such variations 
as may appear to the Board to be appropriate and as the 

Board may direct. _ . ,, 

19. After the hearing of the Special Reference, the 

Registrar shall transmit to" His Highness the report of the 

Board thereon. . . ‘ . . , A , 

20 The Board may record such opinion as it thinks nt 

as to the costs of all parties served with notice under the Rules 

and appearing at the hearing of the Special Reference. 

21. Interlocutory applications .—When an application 

of the kind specified in Order XXII Rule 3 and 4 or Order 

XXXII of the Code is presented to the Registrar in relation to 

an appeal pending before the Board and is deemed y im 

sufficient without or after amendment and the Registrar does 

not deem it necessary to refer the application for the order o 

the Board he is hereby authorised to make an order granting 

the application ‘‘subject to all just exceptions and to com- 

firmation by the Board” and to cause the necessary notices to 

be issued to the parties concerned to show cause before the 

Board on a date fixed for the notice. R • frar 

22. Every such application not granted by the Kegistr, 

shall be laid before the Board for orders. , 

23 Nothing in the rules 20 and 21 shall be deemed 
require that any 8 order made thereunder shall be made or 

S ' KnC 24 by A next friend or guardian ad-litem of a minor party 
in the High Court shall continue to represent such m not m 
the appeal to His Highness unless another next f iend or 

guardian is appointed by an order of the Board ; and the: P 
visions of Order XXXII regarding removal and ° 

next friends and guardians in a suit shall apply to the appeals 

to His Highness also. , 

25 (i) 'An application for the postponement of a cm 

may be presented to the Registrar or direct to the Board. 

(ii) Cases may be postponed by the Registrar 

(a) If before the day of hearing the death of a part> 

announced and the adjournment is thereby neGess,t , dted ; 

(b) If the lower courts have not complied with a process^ 

(iii) Except as above provided no application for 

adjournment of a case shall be entertained unless the Boa^ ^ 

satisfied that by reason of recent death, sudden 
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domestic bereavement a party cannot be properly represente 

at the hearing unless such order is made. . , , 

26. Attendance oj parties.— Parties and their Advocat , 

Vakils or agents are required to attend the Board on e * 
or days for which their cases are set down, and on hu seq 
days until their cases are disposed of or are postpone • 

27. Costs —Subject to any provision of any statute 
of these rules, the costs of and incidental to all procee 

shall be in the discretion of the Board. r 

28. Legal Practitioner's Fee.— The fees in rcspc 

the employment of legal practitioner which way be a ovv , 
taxation to the party or parties entitled to be paid cos s 
a decree or order shall be calculated according to t e sca . 

fees for the time being prescribed for legal practi lone 

similar proceedings in the High Court. _ ... 

29. Issue and service oj summons and notices etc. 

summons, notices or orders issued under these Ru es s a , 
and be in the name of His Highness the Maharaja a 
and shall be signed by the Registrar with the day anc y ' 
of the signing and shall be sealed with the seal of the Board. 
They shall be sent to the High Court for service anc e 
Court shall cause them to be served in the same manner, < 
summonses, notices and orders issued by it and shall rc 

the same to the Registrar after service. . T ,t 

30. Recognised Agents — The provisions of Order 

of the Code shall apply, so far as may be, to proceedings 

fore the Board. , , , . u nrP f 0 

31. Forms. — The forms set out in the schedule herct 

or forms substantially to the like effect with such variations as 

the circumstances of each case may require sha e us 

cases where those forms are appropriate. n v 

32. Inspection and copies.- The Registrar shall allow 

inspections and grant copies of documents to par \es anc j 

persons in the same manner, under the sanoe co . ‘ 

on payment of the same fee as are prescribe in . 

the High Court for the time being for inspection and gia 

copies in the High Court. 
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SCHEDULE. 


FORM A. 

CIVIL APPEALS REGISTER 


1 

Sr. 

No. 


2 

Date of re¬ 
ceipt of ap¬ 
peal from 

' High Court. 

3 

Name of 

appellants 
with addi¬ 

tions. 

4 

Name of 

respondents 
with addi¬ 

tions. 

5 

Valuation 

1 


Date of 

Judgment 

appealed 

from. 


7 

Date of 
mission 
opinion 
Board. 


sub- 

of 

by 


8 

9 

10 

Date of order 

Order of 

Date on which re- 

of H. H. 

H. H. 1 

suit certified to 

Ul 1 A A • 

1 

the High Court. 


11 

Date of re¬ 
turn of record. 


FORM B. 


Notice. 
Appeal from 
dated the 


of the High Court of Judicature 


day of 


19 


To 


Respondent 


High Court has 

Whereas an appeal from the ^ reg i s tered in the Board. You 

°"r 01 - ”•» ™ 

S/S, .h," b. h„d ..p....- 

! RFr,ISTRAR. 
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FORM C. 

Notice to Parties of the day fixed for hearing of appeal. 

Appeal No. of 19 

Before the Board of Judicial Advisors. 

Appellate Jurisdiction 

A & B Appellant, 

v/s 

C & D Respondent. 

(Names of parties and their Agents). 

Take notice that the above appeal is fixed for hearing on the 
day of and shall be taken up for hearing by 

the Board on that day or as soon thereafter as may be convenient to the 
Board. 

Dated this day of 19 

REGISTRAR. 


FORM D. 

CRIMINAL APPEALS REGISTER. 


1 

2 

3 

4 

5 

6 

Sr. 

No. 

Date of re¬ 
ceipt of appeal 
from the 

High Court. 

Name and 

particulars of 
applicants. 

Offence 

Sentence 

Whether 
accused in 
Jail or on 
bail 


7 

8 

9 

10 

11 

12 

Date of 

, 

Submission 

Date of 

Order 

Date on which 

Date of 

decision by 

of opinion by 

order of 

of H H. 

result certified 

return ot 
* 

the High 

Board to 

H. H. 


to High Court. 

record. 

Court. 

H. H. i 
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CHIEF SECRETARIAT (GENERAL). 

Order No. 1215-C oj 1939 • 

Subject. — Home Minister’s Memo No. C/716, dated 30th 
October 1939 re. revision of Matches and Mechanical Lighter’s 
Excise Duty orders. 

Sanction is accorded to the issue of the Notifications, 
containing amendments to Matches Excise Duty Order and 
Mechanical Lighters’ Excise Duty Order, forming annexures to 

this order. 

By order in Council. ^„ TyA _ (TT 

R-XXXV/6-12-1939. (Sd.) N. GOPALASWAMI, 

Prime Minister. 



Notification. 

Customs (Match Excise) No. 1 of 1940. 

In exercise of powers conferred by Section 17 & 18 of the 
Matches (Excise Duty) Regulation IV of 1992, the Govern¬ 
ment are pleased to direct that the following amendments 
shall be made in the Matches Excise Duty Order published in 
the Government Gazette dated 30th March 1939. 

In the said order, clause 34-A shall be renumbered as 
clause 34-B and before that clause as so renumbered the 


ollowing clause shall be inserted, namely : — 

“34-A. (1) Any person against whom a reasonable sus- 

licion exists that he has been guilty of an offence under the 
Regulation or this order may be arrested in any place by any 

jfficer empowered under clause 34. , , l. pi1 

(2) Every person arrested on the ground that he has been 

;uilty of an offence under the Regulation or this order shall 

orthwith be taken before the nearest Magistrate lf ‘ hcre 
10 Magistrate near at hand, the arrested person shaff be take 
o the officer in charge of the Police Station within the jurisdic 
ion of which he was arrested, who shall produce the arrested 

person before the nearest Magistrate M-ieistrate, 

(l) When any such person is taken before a Magistrate, 

,uchl g V,S. n, y .y, it fie thinks 6., eitherto 
t™ 1 or order him to be kept in the custody of the 1 olice 
such time as is necessary to enable such Magistrate ^com¬ 
municate with the proper officers of the Customs 

Department^ any per son so arrested, committed or kept 

shall be released on giving security to the gUtrate 

Magistrate to appear at such time and place as such Magistra 

appoints in this behalf. 


4 
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“Or in the event of the grant of the license being found 
to have been made in contravention of the Regulation or the 
provisions of this order”. 

After clause 36 of the said order, the following clauses shall 
be inserted, namely :— 

“36-A. Any person against whom a reasonable suspicion 
exists that he has been guilty of an offence under the Regula¬ 
tion or this order may be arrested in any place by any officer 
of the Customs and Excise Department, not below the rank of 
an Assistant Inspector. 

36-B. Every person arrested on the ground that he has 
been guilty of an offence under the Regulation or this order 
shall forthwith be taken before the nearest Magistrate. If there 
is no Magistrate near at hand, the arrested person shall be 
taken to the officer in charge of the Police Station within the 
jurisdiction of which he was arrested, who shall produce the 
arrested person before the nearest Magistrate. 

36'C. When any such person is taken before a Magis¬ 
trate, such Magistrate may, if he thinks fit, either commit him 
to gaol or order him to be kept in the custody of the Police for 
such time as is necessary to enable such Magistrate to communi¬ 
cate with the proper officers of the Customs and Excise 

Department. 

Provided that any person so arrested, committed or kept 
shall be released on giving security to the satisfaction of the 
Magistrate to appear at such time and place as such Magistrate 
appoints in this behalf”. 

In the Forms appended to the said order:— 

(i) In Form A, after condition No. V.A. the following 
condition shall be inserted, namely : — 

“V. B That he carry out without delay such structural 
alterations in the premises as the Inspector may direct in order 
to facilitate supervision and regulate the issue of Matches out 
of the Manufactory ” : and 

(2) In Form C after condition No. V the following condi¬ 
tion shall be inserted, namely :— 

“V.A. That he carry out without delay such structural 
alteration in the premises as the Inspector may direct in order 
to facilitate supervision”. 

In condition IV of Form C appended to the said Order 

for the words, brackets and figure 

“That he keep correct daily accounts in the following 
forms, the entries in all columns except column (i) being in 
hunderweights, quarters and pounds avoirdupois” the following 
shall be substituted, namely :— 
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“V. B. That he carry out without delay such structural 
alterations in the premises as the Inspector may direct in 
order to facilitate supervision and regulate the issue of 

Matches out of the Manufactory”: and 

(2) In Form C after condition No. V the following 

condition shall be inserted, namely: 

a V. A .\ That he carry out without delay such structural 

alteration i^the premises as the Inspector may direct in order 
to facilitate supervision”. 

In condition IV of Form C appended to the said Order 

for the words, brackets and figure 

“That he keep correct daily accounts in the following 

forms, the entries in all columns except column (i) being in 
hunderweights, quarters and pounds avoirdupois” the following 

shall be substituted, namely:— 

“That he keep correct daily accounts in the following 

forms and make the entries in all columns except column (1) 

2 

in maunds and seers, a maund being equal to 82— pounds 
avoirdupois and a seer one-fortieth of a maund. 


HIS HIGHNESS 1 GOVERNMENT,JAMMU & KASHMIR. 

LAW SECRETARIAT. 

No. l-L/97 Dated Srinagar the 23rd October 1940. 

In supersession of Notification No. 6-L/39, dated 21st 
November 1939 the Government, in exercise of powers 
conferred by Section 57 of the Jammu and Kashmir Partner¬ 
ship Act V of 1996, is pleased to appoint the Director of 
Industries as Registrar of Firms in the Jammu and Kashmir 

State under the said Act. ^ A HM A D , 

Secretary to Government, 
Law Department. 
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Statutes, 

Jammu and Kashmir State 


HIS HIGHNESS’ GOVERNMENT, JAM MU & KASHMIR. 

PRAJA SABHA DEPARTMENT. 

The Jammu and Kashmir Criminal Procedure Code 

(Amendment) Act, 1996. 

Act No XVIII of 1996. 

An Act further to amend the Criminal Procedure Code of 

19S9. 

Preamble :—Whereas it is expedient further to amend the 
Criminal Procedure Code of 1989, it is hereby enacted as 
follows:— 

1. Short title and extent .—(i) This Act may be called the 
Jammu and Kashmir Criminal Procedure Code (Amendment) 

Act of 1996. 

(ii) It shall extend to the whole of Jammu and Kashmir 
State. 

(iii) It shall come into force from the date on which it is 

published in the Government Gazette. 

2. In the second schedule to the Code of Criminal 
Procedure, 1931 after the entry relating to section 291 of the 
Ranbir Penal Code the following entry shall be inserted 
namely;— 


1 . 2 - 3 - 
291-A Wrongful obstruction to Shall not arrest without Summons 

the use of public tanks, warrant 

wells, etc 


5. 

Bailable 


6 /• 

Compounciable Simple imprisonment for one Any Magistrate 

month or fine of Rs. 100 or 

b (°Sd.) K. L. KICHLU, 

President, 

Jammu and Kashmir Praja Sabha. 


CE RTIFI CATE. 

The above Act was passed by the Jammu andl Kashmir 
on 11th October, 1939 and received the assent of H.s Highness the Mahar j 

Bahadur on 9th December 1939. Secretary to Government, 

Praja Sabha Department. 



The Punjab Law Reporter. [Vol. XLII — 1940. 


HIS HIGHNESS’ GOVERNMENT, JAMMU & KASHMIR. 

PRAJA SABHA DEPARTMENT. 

The Kahcharai (Amendment) Act, 1996. 

Act No. XIX of 1996. 

An Act to amend the Kahcharai Act No. X o/ 1994 . 
Whereas it is expedient to amend the Kahcharai Act No. 
X of 1994 (in the manner hereinafter appearing) it is hereby 
enacted as follows;— 

1. Title , extent and commencement. —(i) This Act may 

be called the Kahcharai (Amendment) Act, 1996- 

(ii) It extends to the whole of Jammu & Kashmir except 

the Illaqas of Poonch and Chenani. 

(iii) This Act shall be deemed to have had effect as from 

15th day of April 1939. 

2. In Section 16 of the Kahcharai Act No. X of 1994 
the words “or through Kulgam Tehsil’ > shall be added between 
the words “Anantnag TehsiE and “Kashmir Province”. 

(Sd.) K. L. KICHLU, 

President, 

Jammu Sc Kashmir Praja Sabha. 
CERTIFICATE. 

The above Act was passed by the Jammu and Kashmir Praja Sabha 
on 18th September 1939 and received the assent of His Highness the 

Maharaja Bahadur on 9th December 1939. 

Secretary to Government, 

Praja Sabha Department. 

HIS HIGH NESS’GOVERN ME NT, JAMMU & KASHMIR. 

PRAJA SABHA DEPARTMENT. 

The Jammu and Kashmir Tenancy (Second Amendment) Act, 1996. 

Act No. XX of 1996 . 

An Act to amend the Jammu and Kashmir Tenancy 

Act , 1980. r y . . 

Whereas it is considered expedient further to amend tn 
Jammu and Kashmir Tenancy Act, 1980, it is hereby enacted 

as follows;— , .. , e 

1. Short title and extent. —This Act may be cited a 

the Jammu and Kashmir Tenancy (Second Amendment) Act, 

1996 and shall come into force at once. 

2. Amendment to section 86 — In the proviso to section 

86 for the words “the Judge classified as Revenue Com¬ 
missioner” the words “a single Judge” shall be ? e ' 

(Sd.) K. L. KICHLU, 

President, 

Jammu and Kashmir Praja Sabha. 




3 


THE JAMMU AND KASHMIR LIVESTOCK IMPROVEMENT 

ACT, 1996. 


CERTIFICATE. 

The above Act was passed by the Jammu and Kashmir Praja Sabha 
on 11th October 1939 and received the assent of His Highness the Maharaja 
Bahadur on 9th December 1939. 

Secretary to Government, 

Praja Sabha Department. 


The Jammu and Kashmir Livestock Improvement Act, 1996. 

Act No. XXIII of 1996. 

An Act to provide jor the Improvement oj Livestock. 
Whereas it is expedient to provide for the improvement of 
the livestock in the Jammu and Kashmir State, it is ere y 

enacted as follows-— . . T 

1. Short title .—This Act may be called the Jammu and 

Kashmir Livestock Improvement Act, 1996. 

Extent. — It shall extend to such places in the Jammu 
and Kashmir State as may from time to time be notified in 
the Jammu and Kashmir Government Gazette by the Govern- 

ment in this behalf. . • r 

2. Definitions .-In this Act, unless there is anything 

repugnant in the subject or context , 

(a) “Livestock” includes bull, bullock, cow, heifer, cal 

and buffalo; __ 

(b) “Livestock Officer” means an officer or person 

appointed or invested with powers under section 3; 

(c) “Prescribed” means prescribed by rules made under 

t ^ (d) “Keeper” means the person who keeps any livestock 
as owner or hirer or as an approved agent under section 9; 

(e) “Improvement” includes castration of males unfit 
for breeding work and distribution of improved sires tor 

mean, tall, issued by .he Govern- 

ment for breeding purposes; . e 

(g) “License” means a license granted under section X 

3. Livestock Officer.— The Government may, by gMMl 
or special order published in the Jammu and Kashmir Govern¬ 
ment Gazette, invest an officer or officers of e 
Veterinary Department with powers to function as LivestocK 

Officer or officers. , , „„„_ 

4, Prohibition jor keeping a bull for breeding purposes. 

No keeper will keep a bull for breeding purposes exc.opt under 
and in accordance with terms, conditions and restrictions o 

of a license granted under section 5. 
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5. Grant, refusal to grant or revocation of a license . 

(i) A license for the keeping of a bull for breeding purposes 
shall be granted in the prescribed form by the Livestock 

(2) No fee shall be levied for the grant of such license. 
O) The Livestock Officer may refuse to grant, or may 
revoke, a licence, if in the opinion of such Officer, the bull is— 

(i) of defective or inferior conformation and likely to beget 

defective or inferior projeny; or . f . 

(ii) permanently aftected with any contagious or infectious 

disG3.sc* or 

(iiij permanently incapacitated rendering the bull unsuit¬ 
able for breeding purposes. 

(4) The Livestock Officer may revoke a license after 
giving 30 days notice to the license-holder if in the opinion of 
such officer, the terms and conditions under which it was 

issued have not been complied with or fulfilled. 

(5) No person shall be entitled to any compensation tor 

the revocation of a license under sub-clause (3) or (4). 

6. Duration of license. — A license granted under section 

5 shall remain in force. 

(i) for the period specified therein; or 

(ii) until it is revoked under this Act; 

(iii) until the bull dies or is castrated. 

7. Grant of duplicate copies of license.— The LivestocK 
Officer may, when he is satisfied that a license granted under 
section 5 has been lost, or destroyed issue to the holder a 
duplicate of the license on the applicant paying a fee of eigM 
annas, and thereupon all the provisions of this Act shall appi, 

to the duplicate as if it were the original license. 

8. Castration—{ 1) If the Livestock Ofhcer is satisfied 

that a bull whether in possession of a keeper or not is unfit tor 
breeding purposes, he shall pass a provisional order for its 
castration and notify such order in the locality in the prescribed 

(2) The keeper or owner of such bull may within 30 days 
of such notification appear before the Livestock Officer to shov 
cause against such order and the Livestock Officer may with¬ 
draw either make the order absolute or suspend it. 

(3) If no cause is shown against the order within 30 days 

of such notification, the order shall be made absolute 
earned ituoetta*. ^ Government may dire c, .hat 

bulls be Issued by the Civil Veterinary Department to approved 
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Agents in any locality either free of charge, on premium, 
or on hire for breeding purposes. 

(b) Such bulls shall be kept, maintained and used for 
covering purposes by the agents in accordance with the rules 
made under this Act. 

10. Inspection of bulls. —(l) Every keeper shall when so 
required by the Livestock Officer or any other officer of the 
Veterinary Department produce any bull in his possession 
for the inspection of such officer at such reasonable time 
and place as may be notified by such officer and shall render 
all reasonable assistance for the purpose of such inspection. 

(2) It shall be the duty of every person holding a license 
issued to him under section 5 for keeping a bull to produce 
such license on demand by— 

(i) the Livestock Officer or any other officer of the 
Veterinary Department at the place where the bull is for the 
time being kept; or 

(ii) the keeper of a cow before such cow is covered by 

such bull. 

11. Penalty. —Any person who — 

(a) keeps a bull for covering purposes without license or 
in contravention of the terms of a.license issued to him under 
this Act; or 

(b) does not produce the bull or bulls as required by 

section 10(1); . 

(c) does not render reasonable assistance in conducting 
the inspection; or 

(d) does not produce the license as required by section 

10 ( 2 ); 

(e) obstruct the castration of bulls declared unfit for 
breeding purposes; or 

(f) in any other manner contravenes this Act or any rules 
or orders made under this Act; 

shall be served with a notice by that livestock officer to comp y 
with the requirements of this Act or rules or orders as the case 
may be and if the keeper inspite of such notice fails so to 
comply within 30’days from the date of the receipt of sucn 
notice he shall be deemed to hive committed an offence under 
this Act and shall be punishable on conviction before a 

magistrate with a fine which may extend to Rs. 50 for eacn 
such offence. • • > r 

12. Cognizance.- ( a) Information as to commission of 
an offence under this Act may be given to the 0 »^rs 
of the Civil Veterinary Department and Revenue Department 
who shall convey the same to the Livestock Officer. 
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i b) No court shill take cognizance of any offence 
under this Act except on a complaint presented by a Livestock 
Officer m that behalf. 

13. Assistance from other Departments .—All village 
officials and all officers of the departments of Revenue, 
Agriculture and Co-operative shall when called upon to do, 
render all reasonable assistance to the Livestock Officer in 

carrying out the provisions of this Act. 

14. Livestock Officer a Public Servant .—Every Live¬ 
stock Officer shall be deemed to be a Public Servant within 

the meaning of section 21 of the Ranbir Penal Code. 

15. Protection— No suit or prosecution or other legal 

proceeding shall lie against the Livestock Officer for anything 
done or intended to be done in good faith, under this Act or 
the rules made thereunder. 

16. Powers to frame rules —Government may make 
rules for carrying into effect the provisions of this Act. 

(b) All rules made under this Act shall be subject to the 
condition of previous publication in the Government Gazette. 

FORM OF LICENSE OF APPROVED PRIVATE STUD 
BULLS ISSUED UNDER SECTION 5 OF LIVESTOCK 

IMPROVEMENT ACT. 

License No. issued on 

sod of resided of 

vi j| age Tehsil " District is authorised to use the 

bull, description giveD below, for covering purposes, subject to the following 
conditions : 

C Breed Colour 

A. Description J Age Marks of identification 

f Bran No. V. D. No. 

1. Periodical inspection of the bull by the Veterinary 

Assistant or the Livestock Officer. 

2. Continuance in good condition of the bull for breeding 

i purposes. . . 

Note. — The keeper shall be responsible that the bull is not permitte 
to cover a cow. if during the period intervening between two consecu 
inspections the bull does not maintain the standard of health nece^a y 

breeding purpose. 19 

Tbis license is good LIVESTOCK OFFICER. 

Civil Veterinary Department, 

His Highness’ Government, jamrau & Kashmir. 

Notice under section 4 of Livestock Improvement Act. 

* 1 11 _ t _ M «vrrinn11tr Tl O I P H H P ^ C T 1 H t 10 11 D3? D 1 


B. Conditions 


Breed. 

Age. 

Colour. 

Mark of identi¬ 
fication 


ler section h or nivesuvta «. up . , 

A bull of .be marginally noted description has bee ° fou 
,o be unfit for beirg used for treed,rg. Ms roitfifd lor 
.be iofrrm.tio, of ,be public tbat th.s bull 


be castrated 
on 


at 


LIVESTOCK OFFICER, 
Civil Veterinary Department, 

« . __Vr U 


LIVII VClciiua.j - ^ oUrryt t 

h;. Witness’ Government, Jammu & Kashmir. 
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OFFICE OF THii LIVESTOCK OFFICER. 

Notice under section 4 of the Livestock Improvement Act served on 

1. In terms cf Section 4 c f Livestock Improvement Act every bull 
used for breeding purposes has to be covered with a license. 

2. Your bull, desciipli <d given below, is reported to have attained the 
prescribed age. 

3. You are therefore hereby desired to secure a license for this bull 
wrhiu 30 days from the receipt of this notice. 

4. Id case you do not comply with the requirements of the Act 

(i) the bull will be castrated under Section 8 if found unsuitable for 
breeding purposes ; or 

(ii) the bud will he permitted to continue breeding if found suitable and 
you will be liable to action under Section 11. 

Description of the bull :— 

Breed. 

Colour. 

Age (approximately). 

Mark of identification. 

LIVESTOCK OFFICER, 

Dated Civil Veterinary Departement, 

His Highness’ Government, Jammu and Kashmir. 


HIS HIGHNESS’ GOVERNMENT, JAMMU & KASHMIR. 

PRAJA SABHA SECRETARIAT. 

The Jammu and Kashmir Land Revenue Regulation, 1996. 

Regulation No. XII of 1996. 

A Regulation to amend, consolidate and re-enact the Jammu and 
Kashmir Land Revenue Regulation No. 1 of 1980. 

Whereas it is expedient to consolidate, amend and declare the law in 
p . . force in the Jammu and Kashmir Stale with respect to the 
ream e. m akiDg and maintenance of records-of-rights iD land, the assess¬ 
ment, and collection of the land-revenue and other m uters relating to land 
and the liabilities incident thereto, it is hereby enacted as follows :— 

CHAPTER I. 

PRELIMIN At\Y. 

1. Title, extent and commencement. —(l) This Regulation may be 
called the Jammu and Kashmir Land Revenue Regulation, 1996. 

(2) It extends to the whole of the Jammu and Kashmir State except 
the lands forming the private property of His Highness the Maharaja 

Bahadur of Jammu and.Kashmir State. 

(3) It shall come into force on publication in the Government Gazette 

iD the prescribed manner. 

2. Repeal. —From the date when this Regulation comes into force, 
( a) the Jammu aod Kashmir Land Revenue Regulation 1980 shall be 
repealed and (6) all rules arid orders previously issued regarding matters 
dealt with in this Regulation so far as they may be repugnant to it, shall be 
considered to be repealed : 


v 
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Provided that all rule?, appointments, assessments and transfers made, 
notifications and proclamations issued, authorities and powers conferred, 
farms and leases granted, records-of-rights and other records framed, revised 
or confirm'd, rights acquired, liabilities incurred, times and places appointed, 
and other things done under any of such rules and orders, shall, so tar as 
may be, be deemed to have been respectively made, issued, conferred. 

granted, framed, revised, confirmed, acquired, incurred, appointed aDd done 

under this Regulation. 

3. Definitions. — ! n this Regulation, unless there is something repug¬ 
nant in the subject or context, 

(1) “Estate” means any area — 

(n) for which a separate record-of-rights has been made 

ib) which has been separately assessed to land-revenue, or would have 
been so assessed if the laod-revenue bad not been released, compounded tor o 

redeemed ; or ► , , , 

(c) which the Government may, by general rule or special order, deciar 

to be an estate ; l . . . 

(2) “Land” m=aos land which is occupied or has beeo let f x agrtcu turai 

? purposes or for purposes subservient to agriculture or for pasture, and me u es 
I the site of buildings and other structures situated in such land and trees 
standing on such land, as well as areas covered by or fields floating over 
water, and sites of Jaodars and Gharats but does not include the sites or 
any building in a town or village abadi or aoy land appurtenant to sue 

building or sites ; . , . 

(3) “Land-holder” does rot include a tenant or aD assignee ot udq- 

revenue, "bur does include land owner, Cbakdar. aod a person to w om 
a holding has been transferred or aD estate or bolding has beeD let in farm 
under this Regulation for the recovery of an arrear of laDd-revenue. or or a 
sum recoverable, as such arrear, and every other person not hereinbefore 
in this clause mentioned who is in possession of an estate or any sba 
‘or portion thereof, or iD the enjoyment of any part of the Plpfl/s of a 

• i (4) “Holding” means a share or portion of an estate held by one land¬ 
holder or jointly by two or more land-holders; „ . 

(5) “Reoi” “tenant”, “landlord” and “tenancy have the meanings 

respectively assigned to those words in the Jammu and Kashmir eoaDC 

Regulation, 1980; 

(6 y “Land-revenue” includes assigned land revenue aDd aDy 
payable in respect of land by way of quitrent or of commutation for service 
to the Government or to a person to whom the Government bas assigned 


right to receive the payment ; . 

(7) “Arrear of land-revenue” means laDd-revenue which remains 


un paid 


after the date on which it becomes payable ; . , , 

(8) “Defaulter’’ means a person liable for aD arrear of an - » 

and includes a persoD who is responsible as surety for the paymeD 


arrear ; 

(9) “Rates and cesses” means rates and cesses 


which are primarily 


payable by laDd-holders aDd includes : 

(а) any annual rate chargeable od holders of lands under secti 

the Jammu and Kashmir State Canal and Drainage Regulation 196* , 

(б) the village officer’s cesses; 

(c) the education and road cesses ; 

{d) urns payable on account of village expenses ; and 
(e) sani'atioD c~ss ; 


56 of 


/ 
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( in) “Village cess” includes any cess, contribution or due which w 
. (10) .. " l ithin an estate and is neither a payment for the use of 

private*p ro p e^y*or for personal Service, nor imposed by or under any enaC- 
meDt (U) Village-officer” meauV ar.d includes a Zaddar, a Safedposb, a 

chi year commencing on lb. Is. day of 

BaiS Prided Chat the Governmen, may by Previous notification in tbe 

m.‘w.d;“..ion published in ,be official Gazette 

tV a (! b 6T' t Vn f cu G mbra r nc m e' ,n m;ans a charge upon or claim against land arising 

out of a private grant or contract ; 

(17) ‘’Survey-mark’’ includes boundary-mark ; 

18 “Date of a Regular Settlement” means, as regards any 
date on wb.cb the record-of-.igh.s of that estate, prepared at such set.lemen , 

“ was~ ■* - 

.v. ks ...»« - •- -g* 

“ "m In »•«.■ i« »• 

Province. The Government may » ,y .. tb territories administered 

-— of tbose Tebsils * 

Districts and Provinces. _____ 

CHAPTER II. 
revenue Officers. 

6. Revenue officers and then pow.rs.-\a) There shall be the followmg 

classes of Revenue officers : 

Commissioner, 

Coll* ctor, , 

Assistant Collector of the 1st class, and 

Assistant Collector of the 2nd ='»“• ... Governme ot Gazette 

( b ) The Government may by notification officers 

invest any of the officers of the State w>lb tbe powers of any 
mentioned in clause (a) either by name or by virtue of oihee n 
by cimiliar notification withdraw any powers previously conferr d. 
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(c) Until a notification is issued to the contrary the following officers shall 
exercise the powers noted agaffist their names : 

Revenue Commissioner Commissioner. 

Governors of Jammu and Kashmir ... Collector. 

Wazir-i-Wazarat Ladakh and Gilgit ... Collector. 

Wizirs-i-Wazarat ... Assistant Col¬ 

lector of the 
1 st class. 

Revenue Assistant! ... Assistant Col¬ 

lector of the 
1st class. 

Tehsildar ... Assistant Col¬ 

lector of the 
2nd class. 

Naib-Tehsildar ... Assistant Col¬ 

lector of the 
2nd class. 

7. The appointment of the Revenue Commissioner shall rest with 
His Highness the Maharaja Bahadur. All other Revenue officers except the 
Naib- l'ehsildars shall be appointed by the Government. 

The Naib Tehsildars shall be appointed by the Commissioner according 
to the rules framed by him with the previous sanction of the Government. 

8. Control. —(1) The general superintendence and control over all 
Revenue officers shall be vested with the Government. 

(2) The Collectors and Assistant Collectors shall be subordinate to ard 
under the control of the Commissioner. 

(3) Subject to the control of the Commissioner, the Assistant Collectors 
of the first and second class, shall he subordinate to and under the control 
of the Collector. Among the Assistant Collectors of the first class, the 
Revenue Assistants shall be subordinate to and under the control of Wazirs 
Waztrat. 

(4) Subject to the control of Commissioner and Collector. Assistant 
Collectors of the second class shall be subordinate to and under the control of 
tha YVazir Wazarat. Among the Assistant Collectors of the second class the 
Naib-Tehsildars shall be subordinate to and under the control of the 
Tehsildars. 

9. Power to distribute business. — The Commissioner or the Collector 
may by a written order distribute in such manner as he thinks fit any business 
congoizable by any Revenue officer und^r his control : 

Provided that such distribution of work made by the Collector shall not 
militate against the disiribution made by the Commissioner. 

The Wazir Wazuat may by a written order distribute any business 

between the Tehsildars and the Naib-Tebsildars. . . 

All Revenue officers shall exercise the powers conferred on them within 
the local limits of their jurisdiction. The Naib-Tebsildars attached to a 
Tebsil shall exercise jurisdiciion within the whole of the Tebsil subject to sue 

distribution of work as may be made by the Tehsildars. 

10 . Power to transfer cases . — The Commissioner, the Collector or t e 
Wazir-i-Wazarat may, subject to any general or special order of the Govern 
ment and of any Revenue officer superior to him, transfer any case 
or matter .pending before an officer under bis administrative control to 
bis own file and try and di'pose of it himself or transfer it or any case 
pending on his own file for trial or disposal to a D y other officer having 
jurisdiction and being under his administrative control. 
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tbe 


APPEALS. . 

11 (I) An appeal from an order of an Assistant Collector of 

second class shall lie to the Wazir Wazarat to whom f«bord.na e 

(2) Tbe Wazir Wazarat may dispose of such appeal h 
transfer it to an Assistant Collector of the firs, class subordmae to htm 
is specially empowered by the G-vernmen. to bear such^PP'als. 

(3) An appeal from ao original or an appellate order of an Misti 

Collector of .be firs, class shall lie to the Collector In J cising 

Settlement operations appeals from the orders of el '® n officer provided 
the powers of Assistant Collector shall he to the S-Utomeot COfficer, prw ^ 

that the Settlement Officer may transfer any app Collector of the 

Assistant Collector of .be second class to an Assistant Collector^ ^ 

first class subordinate to him and specially empowered by 

hear (4) C An P a P ppeal from an original or an appellate order of the Collector or 

the Settlement (Officer? a id in cases arising out of r : 

an appellate order of an Assistant Collector shal ta o ~ , on the 

Provided that no second appeal shall lie under ih'et sect o p rocedure 

grounds on which a second appeal lies under the Code of Ctvtl Croceo 

and that no third appeal shall lie in any case. _ a c P c i n which the 

Provided further that a second appeal shall not lie in ca. { { 

defeated party can file a suit in a Civil court for adjudication of its 

rights in respect of the subject-matter of tbe case. , npndine 

(5) After Settlement operations come to an end the appeals p d g 

before the Settlement Officer shall be transferred to ,be C ““^red to the 
pending before a subordinate Revenue officer shall be wilh the 

Wazir Wazarat and future appeals shall be filed m acco 

12. Limitation for appeal,, revision . and reviews .. CD The perroa 
of limitation for an appeal under the last forego.ng sect.on shall 

follows :— . 

(n) When tbe appeal lies to the Wazir-Wazarat 

(6) When the appeal lies to the Collector or the 

Settlement Officer or the Commissioner 

Provided that in the Districts of Ladakh and Gilgit 

period of limitation for appeals under this section shall ^ 

(2) Such provisions of .he Limitation Regulation as app V ^ appea , s> 

applications for revision and review in civil suns shall also app V 

applications for revision and review under this Regulation. 

Review and Revision. . * an 

13 Review by Revenue officer .—An application for re J‘ e ■ lhe 
order passed under this ReguUtno shall lie under the ds 

Cede of Civil Procedure for the time being in force, on be ai « 

on which an application for review of an order of the Civil court 

,ba ' 14 de ' Power to revise orders.-The Government may^caUfor the Record 
of any ca e e which has beeD decided by the CommissioDe 

(а) to have exercised a jurisdiction not vested id him by law, 

(б) ,o have failed to exercise a jurisdiction so vested or 

(c) to have acted in the exercise of his jurisdiction illegally 

material irregularity. 

may make such order in the case as it tbmks ht. 


twice the 


60 days. 
90 days. 

ordinary 

appeals, 
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15 Procedure. —The Commissioner may call for tbe record of aoy 
ca'e which has be.p decided 1 y ary Revenue officer subordinate lo him 

if such subordinate officer appears : . . , , 

( a ) to have exercised a jurisdiction not vested in bim by 

m hn vp failed to exercise a jurisdiction so vested, or 
Z Z tZ acted in exercise of bis jurisdiction illegally or with mater,al 

irregulari'y, . , ~ 

may mak“ such order in tbe ca 5 e as be thinks ht. , , Kevenue 

15 \ Power if Revenue officer to summon persons. OJA 
officer may summon any person whose attendance he considers necessary for 

the purpose ci any business before bim as a e^enue o • . and 

( 2 ) A person so summoned shall be bound 10 appear a 

place mentioned m the summons in person or t t e jm.o , M by 
his recogniz’d agent nr bv a legal practitioner bolding authoriiy g 

the High Court to appear and act in Civil courts. bound 

(3) The person attending in obedience to the summons shal 

,o state the truth upon any matter respecting which he is examined or makes 
Yemenis! and to produce such documents and other things relating^to any 

such maner as the Reve> ue officer may require. issued by a 

15-B Mode of service of summons.—M A summons >ssu 

Revenue officer shall, if practicable. be served (o) P e « on ‘"j 00 or ( c ) on an 
to whom it is addressed, or failing bun ft) on, his recognised agent or (cl 

adult male member of his family usually residing with b,m_ 

a ju zzszzvxzri s: 

iss&xig: r s tjss aar- - - 

picuous place in or near the estate wherein land is situate. ^ ^ 

(3) If ihe summons relates to a case in which per o g reasQnably 

interest are so numerous ibat personal service on ^ o gervpd by delivery 

practicable, it nay, if the Revenue officer so r/ venue officer nominates 

of a copy thereof to such of those pe J s ^ ? as /hereof for the information 

in this behalf, and by proclamation of the contents thereo 

of the other persons interested. Revenue officer so 

(4) India Act VI of 1898.-A summons may, if the Revenue ^ ^ ^ 

directs, be served on the person named 'herein, e,, ^ er (be summo ns by 

substitution for aDy other mode of service, y o > Indian Post 

post in a letter addressed to the person and registered under tne 

0ffiC (5) When a summons is so forwarded in a ,elte gte a d rd a “ d Registered, the 
the letter was properly addressed ai d du y^ po ,i me wbeD 

Revenue officer may presume that tbe summons was serve- 

the letter wculd be delivered in the ordinary cou . ^cla motion cr copy 

15-C Mode of service of such document 

thereof.—IK nonce, order or proclam be served in the 

issued by a Revenue officer for -service c> y ' for tbe service of a 

manner provided in tbe last tori-guiug 

summons. , .- __When a nroc’-ematioo relating 

15-D. Mode ofmakhig JP.^ {q aDy other 

to any land is issued by a Revenue offi , • provision of this 

mode of publication which may be pteicnheo 
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Regulation, be made by beat of drum, or other customary method and by the 
posting of a copy thereof on a conspicuous place in or Dear t e an o w 

U fel 16. Persons by -whom appearances and applications way be made 
before and to Revenue officers (1) Appearances before a Revenue °™ ce 
and applications to and acts to be done before him under t is egu a 
be made or done :— 

[а) by parties themselves, or K _u_if nf 

(б) by persons holding general or special powers of attorney on behalf 

SUCh (c) r by any class of legal practitioners holding authority granted by the 

High Court to appear aDd act in Civil courts. Kp 

Provided that any Revenue officer may, in any case or tea 
recorded by him, require the personal attendance of any party. . 

Provided also that no Par.iah-nasUm lady or person who is exempt _ 
from person^ appearance in a Civil court shall be requtred to appear m 

PerS (2) The fees of any legal practitioner appearing before a Revenue officer 
shall no, beMxed, unless ■“..‘officer, for reasons to be recorded by htm. 
allows any fee (to be specified by him to the order) to be taxed. 

SUPPLEMENTARY PROVISIONS. 

17. Place of sitting. A Revenue officer may for' e “*'‘ :15,o8 { bi 
powers under this Regulation sit at any place wttbtn the local limits o 

jurt die to ‘ Holid _ Any proceeding 0 f a Revenue officer held on a day 

declared ro be a hnltday shall not be invalid by reasons only of the fact 

was held on such day. ntl transfer.—When a 

19. Rentention of bowers by Revenue officer on ra, ™ ! foregoing 

Revenue officer of any class who has .DV.s.ed J»d« o 

°o\ t S )a f m g mu a and Smfi Provinces to which he may be transferred tn the 

same capacity. _ 

CHAPTER HI. 

KAN UNGOS, ZMLDARS, 

office's, (l) rhe Government may '^d removal of Kanungos. 

duties, emoluments, punishment, suspenbiuu 

Zaildars and other village officers. , Ziljldar ot other village 

12) The rules may d.rect .bat emoluments of a Za.taa^ ue ^ may be 

pfesc^VedCt^Tffies -be land.revenue has been released 

pout drd for or redeemed. 
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CHAPTER IV. 

Records. 

Records-of-rights and Annual Records. 

21. Record-of-rights and documents included therein. —(l) Save as 
otherwise provided by this Chapter, there shall be a record-of-rights for each 
estate. 

(2) The record-of-rights for aD pstate shall include the following docu¬ 
ments, namely :— 

{a) statements showing, so far as may be practicable— 

(1) the persons who are land-holders, tenants or assignees of land-revenue 
in the estate, or who are entitled to receive any of the rents, profits or produce 
of the estate or to occupy land therein ; 

(A) the nature and extent of the interest of those persons ; and the 
conditions and liabili ies attaching thereto; and 

(in) the rent, land revenue, rates, cesses or other payments due from and 
to each of those persons aod to the State ; 

(6) a statement of customs respecdng rights aod liabilities in the estate ; 

(c) a map of the estate ; and 

{d) such other documents as the Government may prescribe. 

22. Making of special revision of record-of-rights. —(') Where it 
appears to the Government that a record-of-rights for an estate does not 
exist or that the existing record-of-rights for an estate requires revision, it 
may by a notification direct that a record-of-rights be made or that the 
record-of-rights be revised, as the case may be. 

(2) The notfication may direct that the record-of-rights may be made or 
specially revised for all or any estate in any Ircal area. 

(3) A record-of-rights m^de or specially revised for an estate under this 
section shall be deemed to be the record-of-rights for the estate, but shall rot 
afTect aoy presumption in favour of the State which has already arisen from 
any previous record-of-rigbts. 

23. Annual Record — (1) The Collector shall cause to be prepared 
by the patwari of each estate annually, or at such other intervals as the 
Government m<y prescribe, an edition of the record of-rights amended in 
accordance with the provisions of this Chapter. 

(2) This edition of the record-of-rights shall be called the annual record 
for the estate, and shall c >morise the 'tatem°ots mentioned in sub-section (2), 
clause {a) of Section 21, and such other documents, if aoy, as the Government 
may prescribe. 

(3) For the purposes of the preparation of the annual record, the Collec¬ 
tor shall cause to be kept up by the patwari of each estate a register of 
mutations and such other registers as the Government may prescribe. 

PR CEiDUi-E FOR MAKING RECOhDS. 

24. Making of that p»rt of the annual record which relates to land - 
holders, assignees of revenue and occupancy tenants (0 Any person 
acquiring, by inheritance, purchase, mi rigage, gift or otherwise, any right in 
an estate as a land-holder, or tenant having a right of occupancy, shall report 
such acquisition to the patwari of the estate. 

(2) If the person acquiring such right is a min. r or otherwise disqualified, 
his guardian or other person having charge of bis property or. if there is no 
property in his possession, of his person shall make such report to the 

patwari. 

(3) The patwari shall enter in his regi-ter of mutitions every such report 
and shall also make any entry therein respecting the acquisition of any such 
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assignees of land-revenue 
final orders of competent 

record which relates to 

right 


right a 9 aforesaid which be has reason to believe to have taken place, an o 
which a report should have been made to him under this section and as Dot 

been so made. 

(4) A Revenue officer shall from time to time inquire tnto the correctness 
of all entries in the register of mutations and into all such acquisi ions as 
aforesaid coming to his knowledge of which under the foregoing su -sections, 
report should have been made to the patwari and an entry made in t at 
register, and shall in each case make such order as he thinks fit with respec 

to the eDtry in the annual record of the right acquired. 

(5) Such an entry shall be made by the insertion in that record ot a 
description of the right acquired, and by the omission from that record of aoy 
entry in any record previously prepared which by reasoD of the acquisition 

has ceased to be correct. 

(6) In cases of acquisitions of the rights of 
mutation shall be made in accordance wi h the 
authority. 

25. Making of that part of the annual 
other persons .—The acquisition of any interest in land other than a 
referred to in sub-section (l) of the last foregoing section shall 

( a) if it is undisputed, be recorded bv the patwari in such manner as the 

Government may by rules id this behalf prescribe ; aod 

'b) if it is disputed, be entered by the patwari in the register of mutations 
and dealt with in the manner prescribed in sub-sections (4) and (5) of the 

last foregoing section. . . 

26. Determination of disputes. — If durirg the making, revision or 

preparation of any record or in the course of any inquiry under this Chapter a 
dispute arises as to any matter of which an entry is to be made in a recoi or 
in a register of mutati ms, a Revenue officer may of bis own •motion, or on 
the application of any party interested but subject to the provisions of the 
next following section, and after such inquiry as he thinks fit including such 
summary enquiry into ti la as may be necessary, determine the entry to he 

made as to that matter. , . • 

(2) The final order p issed by the Revenue officer dec'aring who is the 

party best entitled to the properly shall be subject to any decree or order 

which may be subsequen-ly passed by any Civil court of compe en 

^ UF1 27. Restriction on variation of entries in records.— Entries in 
records-of-rights or in annual records, except entries made in annual recor^ 
by patwaries urder clause (a) of section 25 with respect 0 " ndlsp "‘^ 
acquisitions of .nterests refer.ed lo in that section, shall not be varied m 

subsequent records otherwise than Dy 

(a) an order under stciion 24, 25 or 26 ; . A 

( b ) making such entries as are agreed to by all the parties interest d 

therein or are supported by a decree or order binding on these parlies; 

(c) making new maps where it is necessary to make them. ( 

28. Mutation Fees.— The Government may fix a scale ot tees lor 

makiog all or any classes ol entries in any record or register under ibis 

Chapter and fcr grant cf copiss of any such eoliies. . 

(2) A fee in repect of any eoiry shall be payable by the person in wbo.e 

favour the entry is m«de. 
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29. Penalty for neglect to report acquisition of any right referred 
to in section 24.— At.y person neglecting io make the report required by 
section 24 within three months from the date of bis acquisition ot a rigor 
referred to in that section be liable by order of an Assistant Collector cf t e 
first class, to a fine not exceeding five times the amount of the fee, whic 
would have been payable according to the scale fixed under the last foregoing 
section if the acquisition of the right had been reported immediately after its 

aCCrU 30 Obligation to furnish information necessary for the preparation 

of record— Any person whose rights, interests or liabilities are required to be 

entered in any record under this Chapter shall be bound to furnish on the 
requisition cf any Revenue officer or village officer engaged in compiling the 
record, all information necessary for the correct compilation thereof. 

31. Presumption in favour of entries in records-of-rights a 
annual records.— Any entry made in record-of-rights in accordance wi 
the iavv for the time being in force, or in an annual record in accorda 
with the provisions of this Chapter and the rules thereunder, shall be presumed 

to be >rue until the contrary is proved. 

32. Suit for declaratory decree by person aggrieved by an entry in a 

record .—{\) If any person considers himself aggrieved-by an entry ,n a recor ‘ 
of-rights. he irny insiitu-e a *uit for the correction of the rec >rd, and for pos¬ 
session of the right, claimed if he is not in possession thereof, within one year 
(2 years in the case of Frontier Districts of Gilgit and Ladakh) from the date 

of the publication of the record of the distribution of the assessment under 

section 49, sub-section (i). . , 

(2) If any person considers himself aggrieved by an entry in an annual 

record, he may institute a suit, wibio the period prescribed by the Limtia’ioD 

Regulation No. IX of 1995 (or correction of the record and for possession 

of the right claimed if be is not in possession thereof, or for declaration of bis 

right if he is io possession thereof. . . . • _ 

Provided that nothing in this sub-sectioD shall entitle any person to bring 

a suit for the correction of the record-of rights cf a preceding Settlement after 

the period prescribed for such suit io sub-sectioo (1) has expired. rnn , pcl 

(3) Nothing in this section shall be a bar to a sou by a tenant, to contest 
his liability to ejectment on the ground that he is an occupancy tenant under 
section 5 (l) and 50 17) of the Jammu and Kashmir Tenancy Regulation, 

1980. 

SUPPLEMENiAL PROVISIONS. 

33 Power to wake rules respecting records ajil other matters 

connected therewith. —The Government may make rules : rpeis ters 

(a) prescribing the language and script in which records and g 

under this Chapter are to be made; manner iD 

( b) prescribing ihe form of those records ard registers ard ihe rra n 

which they are to be prepared, signed and attested ; nrpnar atioo 

(c) for the survey of land so far as may be necessary for the preparano 

and correction of those records and registers » p. tpr • 

(d) lor the conduct of inquiries by Revenue officers under tb.s Cta.PWr^ 

(e) regulating the procedure of Kevenue officers under this 8 

in cases for which a procedure is not prescribed by this Relation aj>d^ 

(/) generally for the guidance of Revenue officers and * ; lhls 

matters pertaining to records and registers men,toned or referred to 

Chapter. 
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34. Reco rds-of-rights and annuel records for g, cups>of es [ ateS - 
The Commissioner may direct that a record-of-nghK be ™ de 

apply to a record-of-rights and an nual recor d for a group of estate- 

CHAPTER V. 

Reservation of Rights of the Gowhhzvt mJwisiohs 

RELATING TvJ RoYAL AND RESERVED 1 REES. 

Rights of the Government in Mines and Minerals. 

35 Rights of the Government in mines and Adeemed 

of metal and coal, quarries and all earth oil andI gold ™^i>gs yg all 

to be the property of the Government and 

powers necessary for the proper enjoyment of Us right • 

36. (1) Rights of the Government in Royal trees. A trees o 

following description, namely * 

Provision relating to 
Royal and Reserved 

UeeS Englisb name Botanical name. Loca ' name? * 

In the Provinces of Jammu and Kashmir. 

... Cedrus Libani, Var, deodara ... 

Pinus longifolia 
... Pinus excelsa 

pious Gerardiana 
... Abies PiDdrow 


Deodar 
Chil pine 
Blue pine 
Edible pine 
Fir 


Spruce 


Picea morinda 


Deodar, diar. 

Chil, Chir. 

Kairu, biar, Kail, Kachir. 
Chilgboza, iri. 

Re war, budlu, rai, rayalf 
tung sarain. 

Kachal, Kachblu, tos, 

- riar. 


Himalayan 

Cypress ... Cupressus torulosa 
Pencil Cedar... Junipeius macropoda 


Chenar 

Bex 


Platanus orientalis 
Buxus sumpervirens 

In the District of Ladakh 


Padam. 

Shelai, Cbbelai, padam, 
dbup. 

Cbenar, buin. 

CbiUri. 


_ Pious excelsa 

Platanus orientalis 

In the District of Gilgit 

Pinus excelsa 
... Abies Pindrow 
... Picea morinda 

Platanus orientalis 
shall be deemed to be Royal trees. They, even wh 
land, cannot be cut, or removed except in accordance 
by the Government in this behalf. 


Blue pine 
Chenar 

Blue pine 
Fir 

Spruce 
CheDar 


Thangsbing. 

Shingyel. 

Chi. 

Rai. 

Katbal. 

Bucb. 

en standing on 
with the rules 


private 

framed 
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37. Reserved trees .—(1) All trees of the following description Damely: 

English name. Botanical Dame. Local Dames. 

In the Pr ovince of Jammu. 

Mulberry ... Morus so ... Tut. 

In the Province of Kashmir , except ftluzajfarabad and Karnah 
T ehsils 

Mulberry ... Morus sp ... Tul-kul, tut. 

shall be deemed to be reserved trees. 

The Government may, by notification, order that trees of aDy description 
specified in such notification shall be deemed to be reserved trees in aDy 
local areas specified therein. 

(2) Reserved trees, although standing od private land shall not be sold 
or converted by any person to his own use otherwise than in accordance with 
a general or special order of the Government or of an officer empowered by 
the Government in this behalf, under the rules in force for the time being. 

38. Penalties ,— A person proved to the satisfaction of an Assistant 
Collec'or not below the rank of a Tebsildar to have done any act prohibited 
by sections 36 or 37 shall be liable to a fine which may extend to Rs. 30 and 
shall also be liable to make good to the State any loss or damage caused by 
such act. 

Provided that a person who has been fined under this section shall not 
be prosecuted under the Criminal Law for the same act and a person who 
has been punished under the Criminal Law for any act prohibited by section 
36 or 37 shall not be liable to a fine under this section. 

Such loss or damage shall be assessed by the Assistant Collector and 
the amount rmy be recovered from the p°rson held liable as if the same were 
arrears of the laod-reveou°. 

Presumption as to Ownership of Forest and Waste Lands. 

39. Presumption as to ownership of forests and waste l inds. 0) 
When in any rec :>rd-of-rigbts it is not expressly provided that any forest, 
unclaimed, unoccuoied, deserted or waste land, spontaneous produce or other 
accessory interest in land belongs to the land-holders it shall be presumed to 
belong to the Siate. 

Compensation for Infringement of the Rights of any Peuson. 

40. Compensation for infringement of rights of third parties m 
exercise of a right of the State —(1) Whenever, io the exercise of any 
right of the Government referred to in section 35 the rights of any person 
are infringed by the occupation or disturbance of the surface of any land, • e 
Government shall pay, or cause to be paid, to that person compensation tor 

the infringement. . , 

(2) The compensation shall be determined as nearly as may be in accor 
ance with the provisions of the Land Acquisition Regulation for the time 
being in force 


CHAPTER VI. 

ASSESSMENT. . . 

41. Assessment of land-revenue. — All laDd to whatever purpose app if 
and wherever situate is liable to the payment of land revenue to the 
meet, except such land as has been wholly exempted from that liabi tty Y 

provisions of aDy law for the time being in force . . 

(2) Land-revenue shall be assessed in cash or to kind, or part y m ca~ 

and partly in kind as the Government may cirect. 

(3) Hand may be assessed to the land-revenue notwn staD , ,r f 
revenue, by reason of its having been assigned, released, componn e 
redeemed, is not payable to the Government. 
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S‘areI S £?1*"‘'uod^tai'n°w”hc^ .he previous sanction of .he 

G0V (^T Government ma,. P-ribe , such P rin- 

ciples of assessment and give such olh e r ^tructions as b (l) Tbe 
43. Sanction to proposed\ assessment and its i aur invested 

assessment shall be made by the Governor or y when in 

with the powers of a Collector. The ^- o lhe Settlement 

charge of the Settlement operations shall be pre.cnoe 

Officer. . Qpttlement Officer shall report 

bis Z^mate amount .hereof for .he sanction of 

U ” der 

sub-section (2) fix the period for which the Settlement Officer 

44. Announcement of assesment. I ) h is proposed method of 

has obtained the sanction of ^° d * terminiD g the assessment for each 

assessment he shall make an headmen and other persons 

estate and shall issue a notice summoning specified in the notice tor 

interested to attend at a place and on a date to be spec.nea 

announcement of the assessment. annr : ote d the Settlement Officer or 

(2) On tbe date and the place so appointed ^siMant Collector 

with the previous sanction of the Commissioner any to the 

subordinate to .he Set.lemet.. Officer shall t0 t " he notice and if 

SSr-it-ff -her: memorandum showin g .he par.icu.ars 

Of the assessment. ,hp a c CP sc m ent the Settlement Officer or 

(3) At the time of announcing the a . ‘ , H a)so declare the date 

.o ,b. o.her provisions of .he 

the Settlement Officer for a -consideration 

offfie Amount, form or condition, of the tthereof may within 
(2) Where .he land-revenue .. •««•*the as g Officer 

00 lhe retu,0D sh 

Settlement Officer shall submit a j«P°n “>*« bis order 0 n such application 

or any Officer subordinate to him tcgeth sanclion of the Government 

,o the Commissioner who shall subject to 

approve or modify the assessment. as <es<menl of the land-revenue 

46. Confirmation of "ubas been confirmed by the 

nf an area shall not be considerrd final until 

Government. force till new assessment takes 

47. Assessment to remain in f° rc ° fixe d for tbe conti- 

effect. — Notwithstanding tbe expiration of the per.ou 
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nuance of an assessment under sub-section (3) of section 43, the assessment 

<;hall remain in force till a new assessment takes effect. 

48. Refusal to be liable for assessment and consequences thereof 

(1) At hd y time within ninety days from the date of the announcement of an 
assessment the land-holder, or, where there are more land-holders than one, 
any of them who would be individually or collectively liable for more than 
half the sum assessed, may give notice to the Settlement Officer of refusal to 

be liable for the assessment. • 

(2) When the Se-ilem-nt Officer receives a notice under sub-section U ) 

the Collector may take possession of the estate and deal with it. as nearly 
as may be. as if ihe annulment of the assessment thereof had been 
ordered as a pr )cess for the recovery of an arrear of land-revenue due 

(3) While the estate is in the possession of the Collector, the Und-holder 
or land-holders shall be entitled to receive from the State an allowonce, to be 
fixed by the Commissioner, which shall not be less than five or more than 
ten per cent, of the net income realised by the Collector from the estate. 

49. Distribution of the assessment on an estate over the holdings 
comprised therein.—(\) If the assessment announced under section 
44 is in whole or in part a fix*d assessment of an estate f r a tum ol yea • 
the Settlement Officer shall, before the date on which the first insia mert 
thereof become^ payable, make an order distributing over the severa o 
comprised in ihe estate and make and publish a record of the distri unon. 

(2) The Settlement Officer may for sufficient reasons, make an order 
revising that record at any time while the assessment cooimues to e i° 

force, and publish the record so revised. , . . 

(3) If the assessment announced under section 44 is in t e orm o 

rates chargeable according to the results of each year or harvest, t e p 

ment Officer shall from year to year or from harvest to * r y es as e 
conditions of the assessment may require, make aod publis » p o a ' r \ 
one month before the first instalment of the land-revenue a s ue, a recor 

of the ammnt payable in respect of each holding. 

(4) Toe Government may make rules for the gutdance of Settlement 

Officer in makiDg. publishing and revising record under this section. 

50. Application for amendment of the distribution of an 

ment. —(l) Any person affected by a record made under sub-section (Ij or 
sub-section (3) of the last foregfiog action or by the revision of a record 

uoder sub-s ction (2) of that section may, within thirty ays ro ™ 6 ( 
of publication of the record, present a petition to the Settlement Officer fo 

reconsideration of the record so far as it affec s him. 

(2) The order passed by the Settlement Officer on the petition shall 

forth his reasons for granting or refusirg it. 

51. When the Settlement or the revision of a settlement operation 

comes to an end, any matter relating to ihe same that may require isposa 
aDy action required, or permitted to be taken by a Settlement ce 
be disposed of or taken by the Collector or such Assistant Col ec or o 
first class subordinate to him as he may designate for the purpose. 

52. Special assessment— (1) Special assessments may be made Dy 

an Assistant Collector of the first cla-s in the following cases, name y . , 

() When land not previously irrigated is made irrigable ^ y any 
carried out wholly or partially at the exoeose of the °^ erD ”J®“ 
with the permission of the Government at the expense of an aqa 

Jagirdar ; 
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(6) When land-reveDue which has been released or assigned is resumed , 

(c) When waste-lands are sold, leased or graced by the Government , 

id) When the assessment of any land has been annulled or the land¬ 
holder has refused to be liable therefor, and the term for wmch the land 
was to be managed by the Collector or his agent or et in a i 

expired * 

(e) When assessments of land-revenue require revision in consequence 
of the action of water or sand or any calami'y or from any other cause. 

(/) When revenue due to the Government on account of pasture or o ner 

natural products of land, or on account of mills, fisheries or natura 
of water, or on account of other rights described in section 35 or section 
has not been included in an assessment made under the foregoing provtsio 

of this Chapter. „ . < Ro ,, flm , P 

(2) The Government may make rules for the guidance of Reveou 

officers in making special assessments, and may confirm such assessments. 

(3) The foregoing provisions of this Chapter with respect o ge 
assessments shall, subject to such modifications thereof as the Government 
may prescribe by rules under the last foregoing sub-section, regulat 
procedure of Assistant Collectors of the first class making special 

assessments. , , x X r. „ in 

53. Formation of State forests from excess waste land. W hen in 

the opinion of a Settlement Officer or any As^Rtant Collector o t ie \ . 
class empowered in this behalf by a general or special order o t e jo 
ment, the waste land included in or adjoining an estate is so extensive as 
exceed the reasonable requirements of the land-holders of the e^at e w ' 
reference to pasture or extension of cultivation or otherwise, t e e em 
Officer or such Assistant Collector may at any time cause the excess area 
demarcated as a slate forest iD accordance with the "orest em ^ pn c A 
Rules id force, at the time, on such conditions, as to payment of compensa¬ 
tion or otherwise, as the Government may direct : . i 

Provided that no compensation shall be payable to any P e ■ 
on account of the formation of a State forest from waste land owned by 

State. 

CHAPTER VII. 

Collection of Land Revenue. 

54. Security for payment of land-revenue.— (1) In the case of every 

estate, the entire estate and the land holder or, if there a / e m ” r nue f 0 r 
the land-holders jointly and severally, shall be liable for the land 

the time being assessed on the estate: . • nv 

Provided .bat .be Government may by _Dol.fical.nn declare h. » 

estate a bolding or its bolder sball no. be liable for aDy P which is 

revenue for the time being assessed on Ibe estate except that part which 

payable in respect of the holding. . , . , . ,. • lhp c ame 

(21 When there are superior and tnler.or land-holders int Ibe sam 

estate, or in the same boldiog, tbe inferior land holder sba . 

of any special order of Ibe Government to the contrary, be liable 

assessment ooU fi c a tio n under (he provis ° t0 , s “ b '« c ‘> OD ( ‘\ may ^ally'"any 

to any single estate or to any class of estate or estates generally m any 
local area. 
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55. Further security for payment of land-revenue. (1) Tbe Ian 
revenue for the time being assessed od an estate or payable in respect o a 
holding shall be the first charge upoo tbe reDts, profits and produce thereof. 

(2) Tbe rents, profits or produce of an estate or bolding shall not e 
liable to be taken in execution of a decree or order of any court until tbe an - 
revenue chargeable against the rents, profits or produce, aod aoy arrear o 
land-revenue due in respect of the estate or holding, bave been paid. 

56. Orders to regulate payment of land-revenue. —0) Notwithstanding 
aDythiog in any record-of-rights, tbe Government may fix tbe number ao 
amount of the instalments and the times, places and manner, by, at, an in 

which land-revenue is to be paid. . 

(2) Until the Government otherwise directs, land-revenue s a R 
payable by tb^ instalments, at tbe times and places and in the manner, by, at, 
and in which it is payable at the commencement of this Regulation. 

57. Rules to regulate collection , remission and suspension of land- 
revenue. — (1) The Government may make rules consistent with t is 
Regulation to regulate the collection, remission aod suspension of land-revenue, 
and may by tho^e rules determine the circumstances and terms in an on 
which assigned land-revenue may be collected by the assignee. 

(2) Where land-revenue due to ao assignee is collected bv a Revenue 
officer, there shall be deducted from tbe sum collected an amount o two 
per cent, of such sum on account of the cost of collection : 

Provided that land-revenue payable in kind to an assignee shall not e 

collected by a Revenue officer. . , 

(3) A suit for an arrear of assigoed land-revenue shall not be entertaine 

unless there is annexed to the plaint at the time of the presentation thereo a 
document under the band of tbe Wazir Wazarat specially authorising t e 

institution of the suit 

58. Interest chargeable on arrear accrued more than six mont is , 
such interest and costs of any process , recoverable as part of arrear. (, 
The Commissioner mav bv special order in each case, direct that an arrear 
of laod-reveoue shall be chargeable with interest at tbe rate of 9 per cent, per 
annum, and such interest shall be recoverable as part of the arrear. 

Provided that no interest shall be charged on any arrear until a perio 

of six months has elapsed since the arrear accrued. 

(2) The cost of any proce*s issued under this Chapter shall be recovera 

as part of tbe arrear of land-revenue, in respect of which the process was 

issued. . 4 , * 

59. Certified account to be evidence as to arrear.—A statement 

account certified by a Revenue officer shall be conclusive proo o t e 
existence of an arrear of laod-revenue, of its amount and of tbe person w o 
is tbe defaulter. 

60. Recovery of Public demands by enforcement of process in other 
disti ids than those in which they become payable. (1) Where an arr f® 
of land-revenue or a sum recoverable as aD arrear of land-rpvenue is PaV a . 
by a person residing or having property id a district other than t at ,n * 1 
the arrear accrued or tbe sum is payable, the Wazir Wazarat of t p 

in which the arrear accrued or tbe sum is payable, may spd to e 

Wazarat of that other district a certificate stating : 

{a) Tbe name of the defaulter and such ether particulars as may b 

necestary for his iodentificatioD ; and . 

(6) The amount payable by him and the account on which »t is doe. 
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shall be conclusive proof of the matters therei ' n receiving the 

(3) The Wazir Wazarat of the other d.stnct sua f it were an 

certificate proceed to recover the amount stated ^herein, 

arrear of land-revenue which has * cc '" ed ^. Subject , 0 the other provisions 
61. Process for recovery of arrears 1 d by aD y one or 

of this Regulation, an arrear ot land revenue may be recover 

more of the following processes, namely . 

{a) by service of a writ of demand on the defaulter , 

(b) by arrest and detention <D f h,s ’ erty aD d uncut or ungathered 

(c) by distress aDd sale of his movable prop y 

"If! s rsr.', s 

is due ; _ f . . <. tate or holding ; 

If) by annulment of the assessment ot that e.ia 

(*) by sale of that estate or holding 1 rty of the defaulter. 

W by proceedings against other immova ^ P be i5fUP d by a Revenue 
62. Writ oj demand. A writ of dem ^ y o( i ac d-revenue 

officer on or after the day follow,ng that on which an arrea 

““6*3. A.r... — «»./Z '?.• S “ 

arrear of land-re venue has accrued a Revenue offic«not beow ^ 

Tehsildar may issue a warrant directing a 

defaulter and bring him before the Revenue o - Revenue officer, the 

(2) When the defaulter is brought before the Waz » ra t or may 

Revenue officer .nay cause him to he lak «" ^ ef exceed iog six days and then, 
keep him under personal restrain! tor: per ^ before |he Wazir Waza rat. 

if the arrear is still unpaid, cause hi . , the Wazir Wazarat, the Wazir 

(3) When the defaulter is brought before the Waz ^ ^ jai , of the 

Wazarat may issue an order to the office , . the j a j| for such period, not 

district directing him to confine ' hde, * uler ^ the Wazir Wazarat 

°?be ^ ^ar^ wfiL^X -or, his order under 

lh,S ^ 

Wazir’Wazarat and the Wazir Wazarat 
- -n - r 'Z or Sea under 

arrear. unless it is due from bimseIf. '^".^“"foran arrear which accrued 
nor shall any defaulter be arres lhe arrear is due, or, 

before he —e into the possession the Und for ^ accrued before he 

if the arrear is due from him as vmas 

receivedThe process of arrest and detention shall not be executed against a 

defauher who is a female, a m'D°r. a d ° f -™\ un der this section no other 

(7) So lorg as lhe defaulter is detain a j enforced. 

process for collection of land-revenue due from mrsb^ cr0#)S .—(|) At any 

64. Distress and sale of wovable ^ f , y , he mnva ble property and 
time after an arrear of land-revenueil>»>«» fae dis , raine d and sold by 

S'r. U^ouV officeT^ below the rank o, Wazir Wazrrat. 
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(2) The distress and sale shall he conducted as nearly as may be, in 
accordance with the law for the time in force for the attachment and sale of 
movable property under the decree of a Civil Court : 

Provided that, in addition to the particu’ars exempted by that law from 
liability to sale, so much of the produce of the land of the defaulter as the 
Wazir Wazarat thinks necessary for seed grain and for the subsistence, until 
the harvest next following, of the defaulter and his family and of aoy cattle 
exempted by that law, shall be exempted from sale under this section. 

65. Transfer of holding .— (1) At anv time after an arrear of land- 
revenue has accrued on a holding, the Collector may after a notice to the 
defaulter transfer the holding to aoy person being a land-holder of the estate in 
which the holding is situate, and not being a defaulter in respect of his holding 
on condition of his paying the arrear before being put in possession of the 
holding, and on such further condition as the Collector may see fit to 
prescribe. 

(2) The transfer may, as the Collector thinks fit be either till the end 
of the agricultural year in which the defaulter pays to the transferee the 
amount of ihe arrear which the transferee paid before being put in possession 
of the holding, or for a term not exceeding fifteen years from the commence¬ 
ment of the agricultural year Dext following the date of the transfer but Dot 
exceeding the term of the Settlement then current. 

(3) The Collector shall report to the Commissioner any transfer made by 
him under this section aod the Commissioner may set aside the transfer nr 
alter the conditions thereof or pass such other order as he thinks fit. 

(4) A transfer under this section shall not affect the joiDt and several 
liability of the 1-md-holders of the estate in which it is enforced, where such 
liability exists uoder the provisions of section 54 of this Regulation. 

(5) In respect of all righis and liabilities arising uoder this Regulation 
the person to whom the boldirg is transferred shall, subject to the conditions 
of the transfer, stand in the same position as that in which the defaulter 
would have stood if ttie holding had not been transferred. 

(6) When the transfer is for a term, the holding shall, on the expiration 
of the term, be restored by the Collector to the defaulter free of any claim on 
the part of the Government or of the transferee for any arrear of land-revenue 
or rates and cess due in respect thereof. 

66. Attachment of estate or holding. —(l) At any time after an 
arrear of land-revenue has accrued, the Collector or Wazir Wazarat 
may cause the estate or bolding in respect of which the arrear is due to be 
attached and taken under his own management or that of an ageDt appointed 
by him for that purpose. 

A Wazir Wazarat a tachmg an estate or holding under this sub-section 
shall forthwith report the case for the information of the Collector, aDd the 
Collector may pass such orders on the report as he thinks proper. 

(3) The Collector or the ag;mt shall be bound by all the engagements 
which existed between the defaulter and bis ttnants, if any, and shall be 
entitled to manage the land aod to receive all rents and profits accruing 
therefrom to the exclusion of the defaulter UDtil the arrear has been satisfied 
or until the Collector restores the land to the defaulter. 

(3) All surplus profits of the land attached beyond the cost of attachment 
and management aod the amount necessary to meet the current demand for 
land-revenue and rates aod cesses shall be applied in discharge of the 
arrear. 

(4) Land shall not be attached for ihe same arrear for a longer term 
than five years from the commencement of the agricultural year next follow- 
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iog the date of attachment. But, if the arrear the 

land shall be released and the surplus receipts, if y* 

land ^y de ' r Annulment of assess ,nent of estate or h '^^b^and 

arrear o. land-revenue baa been due for a long- Thereof, .be 

the foregoing processes are not deemed sufficient or .be recovery q[ 

Commissioner may after a nonce to .be defan t-o addutor to or or 

all or any of those processes, order tbe existing assessment ot to 

bolding in respect of which the arrear is due tt in force for the 
. (2) Tbe provisions of this section shall not be pu in 

recovery of an arrear of lard-revenue which has acc ™ Bd ° D 8 d fa h o{ lbe 
attachment under the last foregoiDg seclioD, or while u D der g 

C ° Ur (3 < ) f When the assessment of any land has been annulled^ 

may, with the previous sanction of the Commissioner, e willing to 

land himself or through an agent or let it in farm to any p ^ saoc(ioDed by 

accept the farm, for such term and on such conditions as y 

tbe Commissioner, but not exceeding the term of the Settlement 

"rovided that the term for which land may be so managed or ••rib'll* 
not be longer than fifteen years from the commencement of the agr 

year next following tbe date of annulment. Collector shall 

(4) At any time before tbe expiration of that term 

determine the assessment to be paid in respect of tbe,« s ‘a*e " r ° , e * si | aod 

remainder of tbe term of ihe current assessment ofjbe district anQOunce 

when that assefsment has been sanctioned by the Commisstone , 

it to the land-holder. r nf refusal to be 

(5) The land-holder may give notice to the Collecto wbicb (be 

liable for tbe assessment within thirty days from t 

aS8eS ( 6 Tu no“ris so D g“ d en°,^Collectormay. with the previous sanction 

Of the Commissioner take tbe estate or holding J^sment of tbe 

farm it for the remainder of the term of tbe curr Commissioner 

district or tehsil for any period within that term which e 

V (7) When the assessment of a bolding is annulled J, 0101 " SP ° Da f b lb at 
if any of Ihe other land-holders of the estate for ihe land-revenue o 
bolding becoming due after the annulment shall be in abeyance until a new 

“K'‘Commissioner may direct that any contract made ^defaulter, 

or by any person through whom the defaulter claim , P t bas been 

land comprised io an estate or holdicg o w tc “ farmer during 

annulled, shall no. be binding on the Collector or b.s “manaTemaul ot 

the period for which the estate or bolding remains under tbe manag 

tbe Collector or his agent, or is let m farm. n cessment and 

68 Proclamation of attachment or annulment of as uoder 

S'Z; .annuiled under the 

of the proclamation on account of rent or any other a?se 
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was under attachment 
was held under direct 


tbe usual time for .be payment shall, without .he special sane.ion of .he 

Collector, be credited to that person or relieve him from liability to m 

payment to the Collector or bis ageot or farmer. t 

(3) No payment made af.er the making of the proclamation on account 

of rent or any other asset of tbe estate or holding to any person other than 
the Collector or his agent or farmer shall be credited to the person making 
the payment or relieve him from liability to make the payment to tbe Collector 

or bis agent or farmer. * , , hac 

69. Sale of estate or holding .—When an arrear of land-revenue has 

accrued and tbe foregoing process's are not deemed sufficient for the * ec °^ rv 
thereof, the Collector, with tbe previous sanction of tbe Commissioner m y, 
in addition to or instead of all or any of those processes, and subject to me 
provisions hereinafter contained, sell tbe estate or holding in respect of which 

the arrear is due. 

Provided that land shall not be sold for tbe recovery of 

( а ) any arrear which has accrued while the land was under the ebarg 

of the Court of Wards ; or 

(б) any arrear which has accrued while the land 

under section 66 of this Regulation ; or 

D any arrear which has accrued while ibe land , .• 

management by the Collector or in farm by any other person, un e ,, 

67, after ei.her an annulment of assessment or a refusal to be liable 

therefor. E ff ecl 0 f sali on encum br.tnces.— (1) Land sold under the last 

foregoing section shall be sold free of all encumbrances ; and all grants. and 
contracts previously made by any person other than the purchaser m respect 
of tbe land shall become void as against the purchaser at tbe sale. 

(2) Nothing in sub-section (1) shall affect , . .. 

( a ) a tenant’s right of occupancy, unless the right was created by 

defaulter himself, or _ r . rHnn nf a 

( b ) any lease at a fair rent, temporary, or perpetual for Ibe erection ° 

dwelling house or manufactory, or for a mine, garden, tank, canal Place 
worship or burial ground, so long as the land cont.nues to be used for tbe 

P “ P (" to.lrml „ .1 

saved by order of the Commissioner and proclaimed as betre.oaft e r provided ^ 
71. Proceedings against other immovable property of * e f a “ Uer - * 

If the arrear cannot be recovered by any of the processes beretobefore provide* 
or if the Commissioner considers tbe enforcement of any of those I 
to be expedient, the Collector may, where tbe defaulter owns any other estate 
or bolding or aoy other immovable properly, proceed under t e Prov . ; b 
?his Regulation against that property as if it were .be land .□ respect of wbtcb 

,he a pro a vided U ffiat no interests save those olitbe defaulter^alooe^shall be so 

proceeded against, and no encumbrances created, C °° ““f 

eutered into by him in good faith shall be rendered invalid by reason o y 

his interests being proceeded against. c PC tion against 

(2) When tbe Collector delermmes to proceed “ oder ‘^ ,s sec, '° D d * he 

immovable property other than land inrespect .of “J* ! * be prope ’ tty . 

shall issue a proclamation prohibiting the traD.fer or charg g ... lbe 

(3) The Collector may a. any ..me by order .0 

proclamation, and it shall be deemed to b. have been sold 

has been paid or the interests of the defaulter id the prope y 

for tbe recovery of tbe arrear. 
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(4) Any private alienation of .he P = , « 

'irs£££.£. - >“ 

bB "(St In proceeding 

follow, as neatly as tbe na against land on wbicb an arrear of 

presetted for tbe enforcement of process agaio.t 

land-revenue is due. a his liability for an arrear. (l) 

72. Remedies open to person <*-•"»«»* ar0 taken under 

Notwithstanding anything in section [be pers0D against whom tbe 

proceed^nf^are'take^may^ii^be°* 6 protes^^mado ^in 'writing Vt*tbe'tim^of 

ihe recovery of the amount soi pat . instituted in a court having 

(2) A suit under sub-section (1) sha Wazarat of the district 

iuiisdiction iD the place where the office of the wazir vvd 
n which the arrear'or some part thereof accrued -s situate. 

P /°f ED m On the receipt of the sanction of the 
73. Proclamation 0 /s*»/e.-(l) Oo the rece P Collector shall 

Commissioner to the sale of any immovable property, 
issue proclamation of tbe intended sale, specifying . 

(*> tbe date, time, and placeof the sale; ^ ^ lhe land . 

(6) the property to be sold, and if it is an esi 

-rd?, s thr d : b P :::y°i-o^foid 1 - -‘SH;* -- * 

under section 7, sub- 

arreaifdua or contract to which the 

Pr0P (i) y the k «Mt«t 0 fM the recovery of which the sale ! ( s ° r ^ f re g d ub . seclioD (l) 

must^be^ehher^tbe' ^ 

c ° Ue ^ r, °^^ 

motion.—A Revenue officer shall not be , aD5 ” e , t {orc g 0 iog section, unless 
ment or omission in any proclamation under the ast lorego.ng 

the same has been committed or made dishonest y. fae proc i a mation 

75. Publication of proclamation, 'y , ; C ° P J Ds picuous part of the 
:re be nf e ffi: d ^hsi,da d r efa of tr D .ehsh ,u°Vhich the property to be sold ,s 

situate. . L ppn served on tbe defaulter 

(2) After a copy of the proclamation has be u be posted in the 

and posted in the office of the Tebsildar, a copy thereof shall 

offices of the Wazir Wazarat and Collector. lhe maDDe r directed 

(3) The proclamation shall be further publisbe 

under the Code of Civil Procedure n nQl taUe place 

76. Time and conduct of sole - U) ThejM** of a t least thirty 

on a Sunday or other holiday, or till * httT ^^reclamation was posted in tbe 
days from the date on which the copy of the proclamatio 

office of tbe CoUectof* 
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The sale shall be by public auction, and shall be conducted either by 
the Collector or by a subordinate Revenue officer especially authorised by him 
in this behalf. 

(3) No person shall be permitted to bid at such sale who is under any 
law or rule enforced in the State prohibited from purchasing such property by 
private purchase. 

77. Power to postpone sale .— The Collector or such Revenue officer 

may from time to time postpone the sale : 

Provided that if the sale is postponed for more than 7 days a fresh 
proclamation shall be issued as prescribed for the original sale. 

78. Stay of sale. — If at aDy time before the bidding at the auction is 
completed tbe defaulter pays the arrear in respect of which the property has 
been proclaimed for sale, together with the costs incurred for tbe recovery 
thereof, to the officer conducting the sale, or proves to tbe satisfaction of that 
officer that he b «s already paid tbe same either at the place and in the 
manner prescribed under section 56 or iDto the Government treasury, the 
sale shall be stayed 

79. Payment o) deposit by highest bidder. — When the highest bid at 
tbe auctiou has been ascertained, tbe person who made that bid shall, on the 
requisition of the officer conducting tbe sale, pay to that officer a deposit o 
tweDty-five per centum od the amount of his bid, and shall, on payment 

thereof, be dtclartd to be tbe purchaser. 

80. Consequence of failure. — If tbe persoD who made tbe highest bi 
fails to pay the deposit as requited by the last foregoing section, the property 
shall forthwith be put up again and sold, and all expenses attending the first 
sale, and the deficiency of price, if any, which may happed on the re-sale, 
may be recovered from him by the Collector a* if the same were an arrear of 
land-reveDue. 

81. Time for payment in full .—The full amount of the purchase- 
money shall be paid by tbe purchaser before the close of the fifteenth day 

from ibat on which the purchaser was declared. 

82. Procedure on default of payment. — In default of payment of t e 
full amount of tne purchase-money witbio tbe period mentioned in the ast 
foregoing section, tbe deposit referred to in section 79 shall, after defraying 
tbe expenses of the sale, be forfeited to ihe Government and may t tne 
Collector so directs be applied in reduciion of the arrear, and the property 
shall be re-sold, and tbe defaulting purchaser shall have no claim to the pro¬ 
perty or to any part of the sum fur which it may subsequently be sold. 

83. Report of sale to Commissioner. — Every sale of immova e 
property under this Chapter shall be reported by the Collector to t e 

Commissioner. e 

84. Application to set aside sale. — (l) Af aoy time within ay 

from the date of tbe sale, application may be made to the Commissioner 
set aside the sale on the ground of some material irregularity or- mista e i 

publishing or conducting it. .. 

(2j But a sale shall not be set aside on that ground unless the a P pl,c *° 
proves to the satisfaction of tbe Commissioner that be has sustain© su 
tantial injury by reason of the irregalarity or mistake. . 

85. Order confirming or setting aside sale.— (1) After i e 

of 60 days from the date of tbe sale, if such application as is men 

the last foregoing section has not been made, or if such app icanoo 
made and rejected, the Commissioner shall make an order co 
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hale, and if such application has been made and allowed, the CommL-ion 
shall make an order setting aside the sale. 

(2) An order made under this section shall he final. _Whenever 

86. Refund of purchase-money on setting aside of ftale. Wh ^ 

the sale of any property is set aside, the purchaser shall be eo 

back bis purchase-money. _ A rp . sa l e 

87. Proclamation after postponement or on re-sale. 

consequent on a purchaser’s default under section 82 or on 

of a sale under section 85 shall be made after the tssue of a fresh proclama 

in the manner here-in-before prescribed tor the sale. pranted 

88. On confirmation of sale possession and certificate *°*** b 
purchaser.^) After a sale has been confirmed .n manner aforesaid^ the 

Collector shall put the person declared to be the purchaser in P y 
the property sold and shall grant him a certificate to the effect that 

purchased that property. ld for 

(2) The certificate shall state whether or not the P r °P e y _ , . .. 

the recovery of an arrear due in respect thereof, and i it wasis => ' 

set-forth the encumbrances, grants, contracts, and ngbls of eccup ’ cf ^ 
specified in the proclamation of the sale as specially save y 
Revenue Commissioner under section 70, sub-section (2), clause \c . 

(3) The certificate shall be deemed to be valid transfer of the prop y 

and need not be registered. . -„_j.r 

(4) No suit shall be maintained against any person claiming > 

a purchase certified by the Collector on ibp ground that t e pu * c . tb _ 

made on bebalf of the plaimiff or on behalf of some one tbiougb whom 

plaiDtiff claims. . , a that 

Nothing in this sub-section shall bar a suit to obtain a certificate 

the name of the purchaser certified as aforesaid was ' DseVi ** * exe with t be 
fraudulently or without the consent of the real purchaser o ostensibly 

right of a. third person to proceed against that to sati^ 

sold to the certified purchaser on the ground that is 

claim of such thud person against ihe real owner. entitled 

(5) Tbe certified pu,chaser of any immovable properly sha1 ’ “ e h eDt "' B “ 
to all rents and profits falling due in respect of | be proper y * f j aD< j. 

o, the confirmation of .he sale, and be hable, for all -ns a * ° land 

revenue aod rates and cesses falling due in respect thereof af.er. hat da,«e 

89. Proceeds of sale.— (l) When a sale o immovable_£'" P be y ,j ed 

this Chapter has been confirmed, the proceeds of i e sa incurred for 

in the first place to tbe payment cf any arrears mclud wg 

me recovery thereof, due to the Government from ***'£*"£^4 sums 

of confirmation cf the sale whether tbe arrears are gba q b e paid 

recoverable as arrears of land-revenue and the surpl , ’ oper ty sold was 

10 me person whose property has been sol , collectively, or 

owned by more than one pe.son than to then wners e. .her,codec ^ely^ 

according to the amount of their recorded mt . 

,b “ U) l Th. surplus shall no, except under an order of a court, be paid to 

any creditor of a person whose properly has been sol . referred 

(3) II the ptoceeds of .be sale fall short of such arrears as are relerr 

lo in sub-section CO. the balance, remaining due from tbe defaulter may 
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recovered from him by further proceedings under this Chapter, or by any 
other means authorised by law. 


CHAPTER VIII. 

Recovery of other demands by Revenue Officers. 

90. Recovery of certain arrears through Revenue officer instead of 
by suit .—An officer whose duty it is under any law or rule having tte force 
of law to realize a sum of money aDd the same is lawfully recoverable as an 
arrear of land-revenue may request an Assistant Collector of the first class 
under whose jurisdiction the person from whom it is recoverable resides or 
holds any properly to realize the same as arrear of land-reveDUe. With such 
request such officer shall forward to the Assistant Collector a certificate 
showing the correct amount due upto the date of such certificate : 

Provided that no arrears which are more than three years old shall be 
realised summarily under this section. 

The person from whom the money is so recovered may, if be denies bis 
liability, sue the Government to recover the same. 

91. Other suws recoverable as arrears of land-revenue. — In addition 
to aDy sums recoverable as arrears of land-revenue under this Regulation or 
any other enactment for the time being in force the following sums may be 
so recovered, namely :— 

(а) fees, fines, costs and other charges, including rates and cesses, 
payable under this Regulation ; 

(б) revenue due to the Government od account of pasture or other 
natural products of land, or on account of mills, fisheries or natural products 
of water, or on account of other rights described in section 35 or section 39 
in cases in which the revenue so due has Dot been included in the assessment 
of an estate ; 

(c) sums leviable by or under the authority of the Government or His 
Highness the Maharaja Bahadur as wat^r rates, or od account of the main¬ 
tenance or management of caoal c , embankments or other irrigation works, 
not being sums recoverable as arrears of laod-reveDue under any enactment 
for the time being in force ; 

id) sums payable to the Government or His Highness the Maharaja 
Bahadur by a persoD who is surety for the payment of any of the foregoing 
sums or of any other sums recoverable as an arrear of laod-reveDue ; aDd 

(e) With the previous sanction of the Government sums due to the 
Postal Department, the Dharamartb Department, the Private Department of 

His Highness the Maharaja Bahadur or the Pooncb lllaqa. 

92. Application of Chapter VII to sums recoverable under this 
Chapter. — ( 1) The provisions of Chapter VII shall, with respect to any sum 
mentioned or referred to in ibis Chapter, apply so far as they can be ma e 
applicable, as if the sum were an arrear of land-revenue and the person 
from whom, either as principal or as surety, it is due, were a defaulter in 

respect of such an arrear. . 

(2) If any such sum is declared by aoy enactment for the lime being m 
force to be recoverable as if it were an arrear of laud-revenue due id respect 
of laDd charged therewith, the previsions of section 70 shall apply to the 

sale of such land. , 

92-A. Recovery of certain arrears through Revenue officers tnsteaa 

of by suit.— When a village officer required by rules under section 20 to 
collect any land-revenue or sum recoverable as an arrear 0 an t 

satisfies a Revenue officer that the revenue or sum has fallen due and b 
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been paid to him, the Revenue rfficer may, subject to a °V ju'es wb,ch ,he 
Government may make in this behalf, recover >t as tf it were 

land-revenue. _ 

CHAPTER IX. 

SURVrYS and PoUNDAKIES. 

93 Powers of Government to wake rules for demarcation of bound- 

aries and erection of suroey-mntks. (11 Gnv„nment maV ru 

as to the manner tn which the bouodar.es of aU orSany e ta e m auy o a 
are to be demarcated and as to the survey-marks to be erected 

(2) Rules under this section may prescribe. amoDg oiher^maUejs, 

forms of survey-marks, and the material to be use in . botlfl danes — (l) A 
qa Powers of Revenue officers to define bounaartes v j 

Revenue officer may, for the purpose of framing '^te^es- 

assessment under ibis Regulation or oo the app teDaDcy , field or other 

ted, define the limits of any estate, or ° f any of iodicatiog those limits, 

portion of an estate, and may for the purpose of indicating 

require survey-marks to be erected or repaired. . /i) the Revenue 

(2) In defining .he limits of any land under-b-sec'ton ^i’Xy already 
officer may cause survey-marks to be erected * restore any 

determined by, or by order of. any court or Revenue ’ 

survey-mark already set up by, or by order of, any court or any 

officer. officer whom an application under th* section W b« 

made may depute another Revenue officer subord.na.e to htm to take 

DeCe 95. y Revenue officer in proceeding under secUon94 to 

reinstate party dispossessed.— U) In any procee to thfi proceeding 

aDoears to the Revenue officer that any of the P ar,, ®\*° " :n.„ a l]v 

has, within a period of six months preceding th ® ^ d ' S aD( j previously 

encroached upon any land ad,.cent to the boundary 

* possession of 

5UCh ^Provided that no order under this section shall be. passed by 

below the rank of an Assistant Collector ole rs c caS e f or 

— - -*» - 

the decision of the Civil court such or er - * marks —Subject to aoy 

96. Cost of erection and repair ^ st4rvy ^ ark9 shall be 

rubs which the Government may make in this b a.- interested in the 
erected and kept in repair by or at the cost of the persons interest 

land, for the indication of the limits of which they^are^requ ^ ^ cQSt of 
Provided that the Government may in any ca.e di proceeds of 

erection shall be borne by the Government or be paid out of P 

the village officers’ cess Government.—(1) If ‘he persons 

97. Recovery of cost incurred by the Coverntnen 

interested in the land fail to erect or repair a survey-mark within 
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from the date of their being required to do so by a Revenue officer the later 
may cause it to be erected or repaired. 

(2) Where a Revenue officer causes a survey-mark to be erected or 
repaired he shall subject to aDy rules or direction issued under the last foregoing 
section apportion the cost amoDg the persons interested in the land in such 
manner as he deems just. 

The cost if not paid may be recovered as if it were an arrear of land- 
revenue. 

98. Power of Revenue officers to enter oti land for purposes of 
survey and demarcation .—Any Revenue officer and anv person acting under 
the orders of a Revenue officer, may, in the discharge of any duty under this 
Regulation, enter upon and survey land, and erect survey-marks therpon and 
demarcate the boundaries thereof, and do all other acts necessary for the 
proper performance of that duty. 

99. Surveys for purpose of preparation of records .— When any land 
is being surveyed in pursuance of rules framed under section 33 (cJ. any 
Revenue officer directing the survey may by notice or proclamation require 
all persons having rights or interests in the land to indicate within a specified 
time by temporary marks of a kind to be described in the notice or proclama¬ 
tion the limits to those rights or interests. 

Any person failing to comply with the notice shall be liable to pay a 
fine not exceeding Rs. 10 under the orders of the Revenue officer directing the 
survey. 

100. Provision of flag holders and chaintnen for surveys. (1) bor 
the purposes of the survey of any land in pursuance of rules framed under 
section 33. clause (c) the land-holders shall be bound to provide fit persons 


to act as flag-holders and chainmen. 

(2) If the land-holders fail to provide such persons or to provide them »n 
sufficient number, such other persons as a Revenue officer considers necessary 
may be employed, and the cost of employing them recovered from the land¬ 
holders as if it were an arrear of land revenue. 

101. Professional surveys. —(l) If it is necessary to make a survey 
by other agency than that of Revenue officers or village officers the Govern¬ 


ment may publish a notification staling : — 

(а) the local area to be surveyed and the nature of the survey ; 

(б) the names or official designations cf the officers by whom the survey 


is to bp made ; and 

(c) the kind of survey-marks to be erected by those officers. 

(2) From the date of the notification the officers specified therein aDd 
the persons acting under their orders, shall have for purposes of the survey 

the powers conferred on Revenue officers by section *-8. _ 

102. Penalty for destruction, injury or removal of survey-marks. 
(1) If any person wilfully destroys or injures, or without lawful authority 
removes a survey-mark lawfully erected, he may be ordered by a Kevenue 
officer not below the rank of a Tehsildar to nay such fine not exceeding m y 
rupees for each marks so destroyed, injured or removed as may. mme 
opinion of the said officer, be necessary to defray the expense of restoring 
the same and of rewarding the person, if any, who gave information 


destruction, injury or removal. 

(2) The imposition of a fine under this section 

under section 434 of the Ranbir Penal Code. 

103. Report of destruction or removal 
marks.— Every village officer of an estate shall be 


shall not bar a prosecution 

of, or injury to. survey - 
legally bound to furnish 
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a Revenue aa y°gmv'eymra^k taw^ull^ er^c^ecMn^tbe^statel 0 

or any injury done to, any y __ 

CHAPTER x. 

<04. «- < ss-ar^sjsn 

ZJZZrsrJL. 

the joint liability of the land or psla - e5 wherein under seciiou 54 ot this 

payable in respect of 1 * ” ; of ope rate to create a new estate, and 

if 1 a'ny^condittons^are attached to that consent, those 

binding on the parties to 'ho pafU.ioD. , he exoress consent of the 

co-sbarers thereto for the payment of 

,he '*&rtpUcation /or potion « E 

joint tenant of a tenancy m « hic £ a J’f^^LX'oTtenant. ma’y apply 
mortgagee with posess.on of the are or teoaDcy , as the 

to a Kevenue officer for partition of his share in 

Case U) y at e tbe7a,e of the application the share is recorded coder Chapter 

W a "^Vt 0 o b «h m e'share has been es.ahl,shed by a decree which is St,11 
subsisting at ihat date, or, ri gbt has been executed by all 

persons interested in the admission or dental thereo . sha „ be made 

(2) An application for ^ r '' ,0 °, "'.^,i on any portion of the property 

toa Wazir Waz.rat witb.o whose ocal jut d Sell iemen, Officer when a 

sough, to be apportioned ° r The Wazit Wazarat may transfer 

Settlement is in operation to that are .• 1 fi.st class, subordinate to 

& «sur «x-kwsbbs 

f;. o«u t.~t™ <«“ " 

called the Partition Officer. . 0 „ ^r/ifiofr.-Notwitbstanding 

106 . Restrictions and Itmttatto 

anything in ibe last foregoing section grounds held in common 

(1) places of worship, crema . partition unless the parties 

before partition shall ^‘^Jves'and record their agreement and file it with 
otherwise agree among them 

the officer making the partition , oroperties, namely : 

(2) partition of any of the foil 8 d land on which 

U any embankment, water-course, well o^ta°K 

the supply of water to aoy such work may depeod, 

(0) any grazing ground, and { or village and is 

(c) any land which is occupied as the 

-y Te opmioo 

per so nT d it e c'd y £ ISM =,^herein, or diminish the utifity thereof 
to those persons ; 
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(3) the fact that a partitiun on the application of a joint holder of land 
would render Decessary the severance into two or more parts of the land 
comprised in the tenancy of a tenant having a right of occupancy may, unless 
the tenant assents to the severance be a sufficient reason for the disallowance 
of the pariitioo in so far as it would affect that tenancy ; and 

(4) the fact that the landlord objects to the partition of a tenancy may 
be sufficient reason for the absolute disallowance of the partition thereof. 

107. N< tice of application for partition. — The Partition Officer shall, 
if the application is in order and not open to objection on the face of it, fix a 
day for the bearing thereof ; and 

(а) cause notice of the application and of the day so fixed to be served 
on such rf the recorded co-sharers as have not joined in the application and, 
if the share of which partition is applied for is a share in the tenancy on the 
landlrrd also ; and 

(б) if he thinks fit, cause the notice to be served on, or proclaimed for 
the information of, any other persons whom he may deem to be directly or 
indirectly interested in the application. 

108. Addition of parties to application. —On the day fixed for the 
hearing or any day to which the hearing may be adjourned, the Partition 
Officer shall ascertain whether any of the other co-sharers desire the partition 
of their shares al-o, and, if any of them so dpsire, he shall add them as 
applicants f r partition. 

109. Absolute dis‘llowance of partition. — After examining such of 
the co-sharers and other persons as may be present on that day, the Revenue 
officer may, if he is of opinion ihat there is good and sufficient cause why 
partition should be absolutely disallowed, refuse the application, recording the 
grounds of bis refusal. 

1 10. Procedure on objection that partition has already been made 
privately —If it is alleged by any of the co-sharers that the land or the 
tenancy has already been divided by a partition made privately, the Revenue 
officer, notwithstanding anything to the contrary in section 32 of this Regula¬ 
tion, shall proceed as though the objection was an application under section 
1 18 of this Regu'ation, ard if be finds that private partition has in fact been 
made, may pass orders affirming it, and refusing the application made under 
section* 105 of this Regulation. 

111. Procedure on admission of application. If the Partition 
Officer does not refuse the application under the two last foregoing sections, 
he shall ascertain the questions, if any, in dispute between any of the persons 
interested distinguishing between— 

(а) questions as to title in the property of which partition is sought, 
including question as to the property to be divided ; aod 

(б) the mode of making the partition. 

Ill -A. Objection raising question of title . (1) If any objection is 

made by a recorded co-sbarer involving a question of proprietary tide to 

which has not been already determined by a court of competent jurisdiction, 

the Partition Officer may either— 

(а) decline to grant the application until the question in dispute has been 
determined by a competent court, or 

(б) require any party to the case to institute within three months a suit 
in the Civil court for the determination of such question, or 

(c) proceed to enquire into the merits of the objection. 

(2) When the proceedings have been postponed under clause (frj, if sucn 
party fails to comply with the requisition, the Partition Officer shall deci e 
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the question against him. If he ins.im.es .he sail Partition Office! shall 

deal -H. the case in accordance w.tb the decision of < he C,V1 ' c ° Utt : 

(31 If the Parritioo Officer decides to enquire into the merits ot 

objection, he shall follow the procedure laid down in .he Cede of Civil 

cedure for to decrees of Civ,l Co^-AU 

112. Collectors , ^ ^ pr£ , C( , diug EeclioD sha ll be held 

lobHecree; of a court of civil jurisdiction of .be firs.fiance ancIno. wUb- 

«S jSftSKt « - - - F— - — 

,° apneas to 'f ^ c °J£ rtUwn ding decision 0 , appeal - -The Appellate 

Court mav ' issue a precept to .he Par.iuon Officer direct.ng btm to stay the 
Com may i n P Q , |bfi appeB |, whether .he appeal is pending 

Tom a"av.l court under section ll.-A (1) (6) or from.hecour.of.be 

Partition Officer under .«.»« M .-A (3>^ _ (]) ^ iher a tion as 

, 11J : ri ZTk.no a partition the Partition Officer shall after such inquiry 
as h^deems^ece^sary record an order stating his decision on the questtun 

aDd (2) may^be'preferred from an order under sub-section 0). «d 

(2) An appe ^‘ y ferrpd and the iDS ,i,uiion thereof has been certified 

m thVpartition Officer by the officer to whom the appeal has been preferred ’ 
the Partiiion Officer shall stay proceedings pending the disposal of 

aPP6 m If an applicant for par.irion is dissatisfied with an original or appellate 

permltte'd^ m^wiffidraw/ 3 therefrom on such terms as the Revenue officer 
<hi ° k (4| 1 When an applicant withdraws under the las. foregoing sub-section 

"""mV 1 'uian r“;t; 

" b 4 p .». n ,.... ;«£“7 “ 

^ - — 

person, or any rf them- and rent after partition. -0) Ihe 

amonn. 15 o, invent to be patd in respect 

Und has b~» p f* °^s iolo 'Tbich a tenancy has been so divided. 

sh afi 6 b e °d efer m i n e d by the Sfficefaf.o^Vhe “revenue to be 

(2) The determination of the Partition umc ^ the holding 

^,^:ub^Mo“a^m^.: r be deemed to be an order under 

section 49 sub-section (l). 
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(3) Where new estate^ have been created at a partition and the land- 
revenue ha. been fraudulently or erroneou-ly distributed among them, the 
Commissioner mav, at a D y time, within 3 year? of the confirmation of the 
partition, order a new distribution of the land-revenue among the several 
estates, on an es'ima'e of the assets of each estate at the time of partition, to 
be made conformably to the b?st evidence and information procurable respect- 

iDg the same. . . , , 

116 Instrument of partition .—When a par.itmn is completed the 

Revenue Officer shall cause an instrument of partition to b“ prepared, ar 

the date on which the partition is to take effect to he recorded therein 

117. Delivery of possession of property nlloted on partition 'Vhen 

the order of partition has become final the officer making the partition shall 

put the parties entitled to separate possession into possession of sucn 

If for aDy reason any party to a partition complains that he has Dot been 
put into separate possession of the lands to which he is entitled under the 
partition, he may apply to the Partition Officer or bis successor id office 

to put him iD possession. 

Such an application must be made within three years of the preparation 
of the instrument of partition as prepared under section 116 If an application 
be made alter the expiry of three years the applicant shall be referred to the 

Civil court to seek his relief by a suit for possession. 

118 Affirmation of partitions privately affected.—\\) In any case 
in which a partition has been made without the intervention of a Revenue 
officer any party thereto may apply to an Assistant Collector of the first c ass 

for an order affirming the partition. . 

(2) On receiving the application, the Assistant Collector shall n quire 

into the case, and if he finds that the partition has in fact been made, be may 
make an order affirming it and proceed ur der sections 114, 115, 116 aDd 11/ 
or any of those srctions, as circumstances may rrquire, in the same manner 
as if tbe partition bad been made on an application to himself under this 

Chapter. — 

119. Power to moke rules as to costs of partition Tbe Government 

may make rules :— , , 

(а) for determining the costs of partitions under this Chapter and the 

mode in which such costs to be apportioned ; 

(б) prescribing forms for use in proceedings under this Chapter , 

(c) prescribing fees and stamp duties ; aDd 

(j) generally for carrying out tbe purposes of this Chapter. 

CHAPTER XI. 

ARBITRATION. 

120 Power to refer to arbitration.—The law as to arbitration as 
contained in Schedule II of the Civil Procedure Code shall apply to arbitra¬ 
tion in matters arising under this Regulation. 

CHAPTER XII. 

Special Jurisdiction with respect to Land. 

121. Procedure to be followed in Settlement proceed,ngs when a 
quest,on of t.tle ar.ses.-'.f Id ,be course of tbe prep.rai.oa of *». «cordH.lj 
rigbts or of revision of ibe record-of-rigbls in any local area in persuaoce ot 
notification issued under section 22 any queslioo of bile arises u will be 
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decided summarily by the Revenue officer in ^ ,be first cla^-s 

dinate officer exercising powers o an ss a cide by a decree of 

whose decision shall be binding on the Parties till it is set a.ide Dy 

the Civil court. , ■„chall be corrected, if 

When such a decree is mad i the record-o - g Wazir Wazarat 

necessary, in acc ird.oce .herewith. on an -canon «o the 
within whose jurisdiction the property affected is siluate. 

CHAPTER XHI. 

Supplemental provisions. 

Revenue Deposits. ... t u p 

122. Pother fo cerfafi. s«m oilier renf.-b e.ther 

following cases, namely , r nr an assignee of land-reveDue 

W When a headman -^"^t'tabieooaccouo, of liability under 
to whom any sum other than ren p y receipt therefor 

this Regulation, refuses to receive the sum from, or to gran 

to, the person bv whom it is payable, or navable is in doubt as 

to tta<f headman 'or otb^land-hc^der, *7th« C assignee of iand-revenue. entitied 

to receive it, . . . . . nc , 0 i. ra i inrisdictioD the land 

that person may apply to Tehsildar wit intv . buate^or leave to deposit 

vs, a 

£ i™."- - — 

to be issued of the receipt thereof. . . liability of the depositor to 

, b . iixjr i d -«r ■“ 

under the foregoing section shall give a ° d ((J , he deoos jt and may pay 

who he has reason to believe claims o - . .. f be entitled to the 

the amount, to any person °' ‘^fwho should receive the amount, he 

SS?" re^rdT, tasLrfhtffir -aiu the deposit pending the 

decision of a Civil court. , l maintained against either the 

'if, ^tnvr^e^e^ 1 -'- — - -e 

bee °E xecution op Ordprs op Cm xno Criminal Courts bv 

124 . Orders « 

against land or the procedure ther / ^ comt for t be attachment, 

officer.— Orders issued by ary Civil or Q r for the a.tacbment or sale 

sale or delivery of any la ° d addressed to the Collector and shall be exe- 

of the produce of any land sb a ll be address dBrce wllh the provisions 

cuted by him cr anv officer appom y d aod - A itb any rules consis- 

of the law applicable to the court issuing t ^nsJlution with tbe High Court, 
tent therewith, made by the Government -_(l) Notwithstanding 

125. Attachment of assigned ^^^T orce. an order issued 
anything in any other enactment for tbe time being » force. 
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by any court for the attachment of assigned land-revenue shall require the 
person by whom the revenue is payable to pay it to the Tehsildar and the 
Tehsildar to hold it subject to the further orders of the court. 

(2) A payment to the Tehsildar under sub-section (l) shall be an effectual 

discharge to the person making it. 

Preservation of Attached Produce. 

126 . Preservation of attached produce. — (l) Tbe attach ment of the 
produce of any land in pur c uance of an order of any court or other authority 
shall not prevent the person to whom tbe produce belongs from reaping, 
gathering or storing it, or doing any other act Deces-ary for its preservation. 

( 2 ) The attaching officer shall do or cause to be done all ac's necessary 
for the preservation of the produce if the person to whom it belongs fails to do so, 

(3) When sale of produce follows on its attachment, the purchaser shall 
be entitled, by himself or by any person appointed by him in this behalf, to 
enter on thp place where th° produce is and do all that is necessary for t e 
purpose of preserving and removing it. 

Division of Produce. _ 

1 27 . Division of produce— In either of tbe following cases, namely: 

(а) where land-revenue is paid by division or appraisement of the produce; 

(б) where a superior and an inferior land-holder, or two or more share 
holders in a holding or tenancy, are jointly interested in any produce, and eit er 
or any of the land holders or tenaots, as the case may be, desires the assistance 
of a Revenue officer for tbe purpose of dividing or appraising the produce, 
tbe provisions of the Jammu and Kashmir Tenancy Regulation, 1980, wit 
respect to the division or appraisement of produce, shall apply so far as t ey 
can be made applicable. 


Miscellaneous. 

128. Village Cesses. —(1) No'village cess which is not sanctioned by 
the Government and the levy of which has not been established by ju icia 
decision shall be levied in any estate by any landlord over and above tbe 

rent pavable by a tenant. 

(2) When a record-of-rights is being made or revised for an estate, or 
when the local area in which an estate is situate is being generally reassess? 
or at any other time when an order is made by the Government with respect 
to any estate, an Assistant Collector of tbe nrst class shall prepare a ist 
village cesses, if any, levied in tbe estate, which have been gepera y o 

specially approved by the Government. 

(3) The Government may impose on the collection of any village cess 

comprised in the list prepared as above such conditions as to expenditure 
police or other establishments connected with tbe village, mar e o 

the Government may think fit. . , , -l,., 

(4) The Government may declare whether any particular cess, contnb * 

tion or du° levied in an estate is or is not a village ces*. an t e sai 

tion shall be conclusive. . , , if 

A cess or contribution levied in an estate shall cease io be leviable 

not included io the list of cesses declared leviable by tbe Government. 

129. Superior lond-hohler's dues. When a super,or “ older 

entitled to receive in respect of any land front an “ ,e "* U " d t ^ n ; 
dues in kind or in cash of fluctuating nature, the Collecto d 

Officer may on the application of either land-holder commute > ho5e dues 
into a fixed percentage of the land-revenue payable by the .nfenor ) 

130. Substitution of service for payment of fanrf-rev««»e. t 

Subject to any rules or orders in force relating to tbe creation o - . ■ 

of revenue. His Highness the Mabaraja Bahadur may autbor.se the remiss. 
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£ 7,£X'H, Highness .»> «««- 

h, B.h.. ».» 

authorised, and agreement madp ’ U °n agreemlntunder sub-section ( 1 ) to render 

(3) If a tand-holderbound by a ag^u^ ^ tQ recde r ibe service to the 
public service in lieu nf paving , • Bahadur tbe Collector n^ay 

satisfaction of Hi, » h - "'S..® -Web i. r.pr«.eo«ed by.th- 

determine .he nor.ton of '^ J^oWer is in default, and with the previous 
service in respect of wh.cb the ,aD ^ bol<1 ^ tioD as if it were an arrear of 

sanction of His Highness may re for the , a nd-revenue whereof the 

land-revenue due, in respeci u. 

service was substituted. cessing assigned land-revenue. 

131. Recovery of cost of assessing ass j gDe d in whole or in 

When laDd of which the Ian , 0 pay such a share of the cost 

,h. sstss issKu ««~~. 

* ™,-, zsssssrzz » —r". vase 

proceeding from a Revenue officer und^^^ (he , jmits of his jurisdiction 

to attend at a certain time at any p reasonable excuse, he shall be 

land which has been reserved v co-ataarer a Revenue officer not below 

therein has been encroached on by any c - or tbe Q ffi ce r incbarge 

the rank of an Aesistan' Collector of e «i ^ firs( c)a6S subordinate to 
of the Settlement or an Ass.s.ant C<til c0 . sharer , eject the encroach.ng 

him may on the apnl.crt.on °f any om imedi forbid repet.t.on of 

co-sharer from the land, and, by order duty P 

the encroachment. Stents on or cultivation of common 

(2) Prevention of en ° r ° a °”'* es or of which cultivation has been 
land or land reserved for public purport* fQ brittf > tl under 

prohibited or is objectionable or y P reserved for grazing ground or 

C U U, V ation.-M When '» nd cultivation has been probtbt.ed 

- b * hai '- has beeD eDC 

ssJBt-'Sffirjar rssr- 

entitled under any law or rotes 

cultivation, or -without due authority, has taken P” 556 ® 1 ” 

(c) When any person a he venue officer not below the rank 

land belonging to the Governme . ( ^ QWD m0 ,i 0 n or on the 

of an Assistant Collector mcharge _ • person so encroaching 

application of any pprson to.erpsted. mav e) ^ such ^ w.thout 

Ton or cultivating such l .f *” d ,Movements, and may also, by order 

* ta ” CfoachmeD - 
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4 he persoD so ejected shall he liable under the order of a Revenue officer 
not below the rank of Wazir Wazarat or officer in charge of the Settlement 
or an Assistant Collector of the first class subordinate to him to a fine Dot 
exceeding Ks. 150 in addition to revenue payable od the land for the period 
of possession reckoned at village revenue rates. 

(3) When land has been brought under cultivation by a person entitled 
under the rules or orders id force to bring it under cultivation, but a Revenue 
officer not below the rank of Tehsildar in any enquiry made under section 24 
of this Regulation finds that, for reasons to be recorded by him the cultivation 
of such land should be prohibited, be may eject the person cultivating if, aDd 
may. by order duly proclaimed forbid its further cultivation. 

(4) Disobedience of an order made and proclaimed under sub-sectioo (1), 
(2) or (3) shall be punished by the order of an Assistant Collector of the first 
class or a Settlement Officer or rd Assistant Collector of the first class 
subordinate to him, with a fine not exceeding fifty rupees, which may 
be repealed if the disobedience c mtioues, in addition to aoy punishment to 
which the offender may be liable, under the Ranbir Penal Code. 

(5) l'be proceedings of the Revenue officer under the forgoiDg sub- 
, sections shall be subject to any decree or order which may be subsequently 

passed by aDy court of competent jurisdiction. 

134. Papers kept by village officers to be deemed public docu - 
merits. —(l) Aoy record or paper which a village officer is required by aoy 
law or by any rule having the force of law to prepare or keep shall be 
deemed to be the properly of the Government.' 

(2) A village officer shall, with respect to any such record or paper in 
his custody, be deemed for the purposes of the Evidence Regulation XlII of 
1977, to be a public officer having the custody of a public document which 
any person has a right to inspect. 

135. Costs. —(1) A Revenue officer may award or apportion the costs 
of aoy proceeding under this Regulation in any manner he thinks fit : 

Provided that if he orders that the costs of any such proceeding shall 
not follow the eveDt, he shall record his reasons for the order. 

136. Restriction on Revenue officers bidding at auction or trading .— 
(D A Revenue officer, or a person employed in a Revenue office or Patwari 
or Kanungo shall not — 

(a) purchase or bid for, either in person or by agent, in bis own Dame 
or that of another, or jointly or in shares with others, any property situated 
within his jurisdiction which aoy Revenue officer or Revenue court has ordered 
to be sold, or 

(6) iD contravention of aoy rules made by the Government io this 
behalf, engage in trade. 

(2) State Regulation XI of 7977 .— Nothing iD sub-section (l) shall be 
deemed to preclude any person from becoming a member of a company 
incorporated under the Companies Regulation XI of 1*77, or any law in 
force iD the State regarding the incorporation of companies. 

137. Owner to make rules. — (l) I he Government may, io addition to 
any other rules which may be made by it under this Regulation, frame rules 
con<-isteDt with this Regulation aDd any other enactment lor the time being 
in force— 

(a) fixing the Dumber aDd amount of the instalments, and the limes and 
places and the manner, by, at, and in which any sum other than rent or land- 
revenue, which is payable under this Regulation or of which a record has been 
made thereunder, is to be paid, 

(b) fixmg the dates on which profits are to be divisible by headmen, or 
other persons by whom they are realized on behalf of co-sharers ; 
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(c) pre c crihing the f.es to be which 

processes issued by Revenue o cer- a DersonS 10 be employed in the 

those fees are to be collecte ^ ^ DU “ aod th e remuneration and duties 

service, and execution of tho-e process , 

° f lh (rf) regulating the procedure.in c ^ c ^ B Qt piper s'n't he custody of 
Xe officer,' 2 to^am copies’ of the same, and prescribing the fees 

payable for searches and copies . entries statistics and accounts as 

—-— - 

offices or submitted to any ’ uage 0 f aDy of those offices; and 

a r* rzszxzzhsit, sss- <» - 

sums therein referred o . * . h c ^ they are now payable, 

nlaces and in the manner by. at. and 10 vvhtch tney .* ^ rul , s to be 

138. Rules to be made a t t °: p ' eV '° U ' P !‘ * lh ‘ Government Gazette 

framed under this Regulation shall be pub'^h d , therein provided 

r tS r. tf- - - r Z .%'^-be pubncatmrr. 

ZZSZSL X JMSK * - « 

person »P««|»£ c '“ ^sbtCTION oF wiM n the 

— d by this 

Regulation^ ^ ^ ^ have junadictioo i.»J 

0 -T 2 r^:urr^rn f !;^::^ , -r'^c„on over any of the followmg 
mat, (rr5sU as to the Urn,, of 

Revenue officer as land to which this g f duMes imposed by this 

(«» •», Cairn to compel *■ P«fo’*“J tZTce or any Kevenoe 
Regulation or any other enactment tor the time u k 

officer as such ; f Kanuneo Zaildar. Inamdar or village 

(Hi) any claim to the office of f ro m such office, or to 

officer or in respect of a ° y * division of the emoluments thereof; 

compel the perform me*, cf tin makioc or revision of a record-of*rights; 

■'■"‘(‘“to'sfsv'oi™.'iii- “ 

revenue cr of any oiher revenue aS qessed on aDy estate or to be 

(ixl the amount of land-reveuue to be assessed on a y 

paid in respect of any bolding under th.s Regulat.on . 
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(x) tbe amount of, or the liability of any person to pay, any other revenue 
to be assessed under this Regulation, or any cess, charge or rate to be assessed 
on estate or bolding under this Regulation, or any other enactment for tbe 
time being in force ; 

ixi) any claim relating to the allowance to be received by a land-holder 
who has given notice of his refusal to be liable for an assessment, or any claim 
connected with, or arising out of, any proceedings taken in consequence of 
the refusal of any person to be liable for an assessment under this 
Regulation ; 

(.*:/*) the formation of an estate out of waste-land ; 

( xiti ) any claim to hold free of revenue any land, mills, fisheries or 
natural products of land or water; 

(xiv) any claim connected with, or arising out of, tbe collection by the 
Government, or the enforcement by the Government of any process for the 
recovery, of land-revenue or any sum recoverable as an arrear of land- 
revenue ; 

( xv ) any claim to set aside, on any ground other than fraud, a sale for tbe 
recovery of an arrear of land-revenue or any sum recoverable as an arrear of 
land-revenue ; 

(xvi) tbe amount of, or the liability of any person to pay, any fees, fines, 
costs or other charges imposed under this Regulation ; 

ixvii) any claim for partition of an estate, holding or tenancy, or any 
question connected with, or arising out of, proceedings for partition, unless 
such question is to be determind by a Civil court as a question of ti'le arising 
out of tbe said proceedings ; 

(jcviti) any question as to tbe allotment of land on the partition of an 
estate, bolding or tenancy, or as to the distribution of laod-reveDue on the 
partition of an estate or holding, or as to tbe distribution of rent on tbe parti¬ 
tion of a tenancy ; 

(xix) any claim to set aside or disturb a division or appraisement of 
produce confirmed or varied by a Revenue officer under this Regulation ; 

(xx) any question relating to the preparation of a list of village-cesses, or 
the imposition by the Government of conditions on tbe collection of such 
cesses ; 

(xxt) any proceedings under this Regulation for the commutation of the 
dues of a superior land-holder ; 

{xxii) any claim arising out of tbe enforcement of an agreement to render 
public service in lieu of payment of land-revenue ; and 

(xxiii) any claim arising out of the liability of an assignee of land-revenue 
to pay share of the cost of collecting or re-assessing such revenue, or arising 
out of tbe liability of an assignee to pay cut of assigned land-revenue or of a 
person who would be liable for land-revenue if it had not been released, 
compounded for or redeemed to pay on tbe lard-revenue for which be would 
but for such release, composition or redemption be liable, such a percentage 
for the remuneration of a Zaildar, Inamdar or village officer as may be 
prescribed by rules for tbe time being in force under this Regulation. 


Certificate. 

The above Regulation was passpd by the Jammu and Kashmir 
Sabha on 8tb April 1939/26tb Cbet 1995 and received the absent of His 
Highness the Maharaja Bahadur on 15th July 1939/31st Har 1996. 

(Sd.) H1RANAND RAIN A, 

Secretary to Government , Praja Sabha Department . 
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THE JAMMU AND KASHMIR CONSTITUTION ACT, 1996. 


The Jammu and Kashmir Constitution Act No. XIV of 1996. 

Promulgated by His Highness the Maharaja Bahadur of J and 
Kashmir on 22nd Bahadon 1996 corresponding to 7th September 19JJ. 


PART I. 

INTKODUCIORY. 

Whereas it is expedient to consolidate and amend the law relating to the 

government of Jammu aDd Kashmir, we are hereby pleased to 
Preamble. enact as follows ^ „ . . 

1. Short title. —This Act may be cited as the Jammu and Kashmir 


Constitution Act of 1996. . 

2. Extent and commencement. —This Act shall extend to the whole 

of the Jammu and Kashmir State and shall come into force at once. 

3. Definitions.— In this Act unless there is anything repugnant in 

the subject or context : . 

{a) ‘'Council” means the Council of the Ministers of Jammu and Kashmir 


referred to in section 7 ; 

(6) '‘Gazette” means the Jammu and Kashmir Government Gazette ; 

(c) ‘‘Hi^ Highness” means His Highness the Maharaja Bahadur ot 


Jammu and Kashmir ; 

id) “Official” and “Non-Official” mean respectively a person who is 
and a person who is not in ibe Civil or Military Service of the State, pro¬ 
vided that rules under this Act may provide for the holders of such offices or 
any of them as may be specified in the rules not being treated for purposes 

of this Act as officials ; 

(e) “Rules” mean ibe rules made under this Act ; and 
(/) “State” means the S'ate of Jammu and Kashmir 

4. Government of the State by His Highness — The territories for 
the time being vested in His Highness are governed by and in the name ot 
His Highness, and all rights, authority end jurisdiction which appertain or 
are incidental to the government of such territories are exercisable by His 
Highness, except in so far as may be otherwise provided by or under this Act, 

or as may be otherwise directed by His Highness. 

5. His Highness inherent powers.— Not withstanding anything con¬ 
tained in this or aoy other Act, all powers, legislative, executive and judicial, 

in relation to the State and its government are hereby declared to be and o 

have always been inherent in and possessed and retained by His ] % 
and nothing contained in this or any other Act shall affect or e eeme 
have affected the right and prerogative’of His Highness to make laws, an 
issue proclamations, orders and ordinances by virtue of his inherent authority. 

PART II. 


The Executive. . 

6. Vesting of the civil administration in the Council. 
always to the provisions of sections 4 and 5 and subject also to sue 

of business and allocation of portfolios and such other ,rec ,0 ®' . . 

consultations with or reports to and confirmation by His Hig ness cnpr ; ft i 
matters as His Highness may give from time to lime by geDera or - 
orders in that behalf, the superintendence, direction and control of the civ 
administration aDd goverrment of the State shall be vested mit e . 

7. Constitution of the Council—1 he Council shall consist o» e 

Prime Minister for the lime being and such other Ministers of State as 

Highness may appoint by Royal Warrant of appointment Tbe Pr me 
Minister and the other Ministers shall be responsible to His Highness and 



46 


The Punjab Law Reporter. 


[Vol. XLII-1940. 


thall hold office during the pleasure of His Highness. The Prime Minisier 

shall he the President of the Council. 

8. Oath of office of the Ministers. —Every person appointed to be a 

member of the Council shall before entering ou the duties of his office make 
and subscribe before His Highness or any other officer authorised by 
His Highness in this behalf an oath cf allegiance in the form Set out in 

Schedule I. 

9. Rules for the conduct of business of the Council.— The Prime 
Minister may with the previous sanction of His Highness make rules for the 
more convenient transaction of the business of the Council. 

10. Advocate General— (1) His Highness may appoint a person 
qualified to be appointed a Judge of the High Court to be Advocate General 
for the State subject to such rules as may be made by the Council in this 

behalf. ... 

(2) It shall be the duty of the Advocate General to give advice on such 

legal matters and to perform such other duties cf a legal character as may 
from time to lime be Marred or assigned to him by the Courcil. 

(3) The Advocate-General shall be appointed for such period and on 
such salary or other remunera'ion and on such terms and conditions of service 
as His Highness may fix. 

1 1. Authentication of orders.— Orders and other instruments made and 
executed in the name of His Highness or of the Council shall be authenticated 
io such manner as may be specified in rules to be made by His Highness and 
the validity of an order or instrument which is so authenticated shall not be 
called in question on the ground that it is not an order or instrument made or 
executed by His Highness or the Council as ihe case may be. 

12. Powir to make rules .— I he Council may make rules not incon¬ 
sistent with this Act f r the following matters:— 

(a) the term of cffi~e of the nominated m°mhers of the Praja Sabba 

and the manner of filling casual vacancies among them ; 

(£>) the conditions under which and the manner in which persons may be 

nominated as members of the Praja Sabba ; 

(c) the qualifications of electors, the constitution of constituencies and 
their territorial extent, the method of election of the members of the Praja 
Sabba and any matters incidental or ancillary thereto; 

{d) the qualifications for being or being chosen as members of the Praja 

Sabba ; 

(e) the final decision of doubts and disputes as to the validity of an 
election ; 

(/) the prevention of corrupt practices at elections; 

(g) the manner in which rules should be carried inio effect ; 

(/*) regulating the course of business and the preservation of order in the 

Praja Sabba; . , . .. 

(i) prohibiting or regulating the asking of questions od and the discussion 

of any subject specified in the rules ; . 

(j) fixing the dates and the procedure for the presentation and discussion 

of the annual financial statement; ' . . 

U) fixing the halting and travelling allowances of members of toe 

Praja Sabba for attending meetings of the Praja Sabba or of committees 
thereof; 

(J) the dudes-of Praja Sabha Under-Secretaries ; 

(m) the duties of the Advocate General ; and 

(«) generally for carrying out the provisions of this Act. 
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part III. 

i:raja Sabha. . c _fi\ xhe Praia Sabba shall 

14. Constitution of the Praja Sabha. l ,, lberr8J8 

C0DS r 7 e"o 7 th" V "oIcr "baU' bTTx-officio members of the 

Praja Sabha. sha )| he elected aod the rest 

( 3 ) Of the remaining members, lor y man 

nominated by His Highness. reDresent the communities 

(4) Tbiriy three of the.^^/Iril scbedu H and seven shall represent 
and the general constituencies shown in Schedule 

the special conslituencies shown in Schedule ■ iQp ( 3 ) 

55 fourteen°sb alf r e prTs enMbe are'as and communilies shown in Schedule 

IV, aod . . 

( b) not more than eight shall be omcia altering the con- 

( 6 ) Rules may be made under daiise (c) o e Scbeduleg jj an( j III or the 

stiluencies and their "such rules shall not have effect unless 

areas as shown in bchedule i v 

sanctioned by His Highness. introduced or proposed 

(7) His Highness may for ihe purpose of any B.« (wo % ers0DS 

to be introduced in ihe Pra)a Sabha ncm.na e n °‘ ( matler of lh e Bill, 

having special knowledge or experience c 1 ^ , be ppriod for which 

and these persons shall, »n relation to t e , • . Sabba and shall 

they are nominated, all the rights of members of the L raja babna, 

be in addition to the numbers above referred to S abha .-{0 

--- -- ; 

( P ;) 0 5 d irdme S d"soWe eSS thT Praja Sabha before .be expiry of its 
,erm ( 6 ,"extend the term of the Praja Sabha if in special circumstances be so 

DeX ‘ (Tt)'There shall be every year a, least one session of the Praja Sabha 
^r^cM^he proSsol this section, His Highness may from 

limB (0 summon the Praja Sabha at such time and place as be thinks fit ; or 

(ii) prorogue the Praja Sabha , or 

(iii) dissolve the Praja Sabha. p ■ Sabha.— Communi- 

WSTCJ? - -• 

(а) in person; or Prime Minister or any other 

( б ) by message sent through the Prime 


Minister ; or . . 

(c) by message sent through the 

under the provisions of section AO. 


President or any other person presiding 
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17. Communications by the Praja Sabha to His Highness • Com- 
muricaticns by ihe Praja Sabha to HU Highness shall be made by formal 
address submi'ted through the President after motion m ;, de and carried in the 
Proja Sabha. 

i S. Right of Advocate General to speak and take part in the Pro¬ 
ceedings of the Praja Sabha. —The Advocate-General shall have the right 
to speak in the Praja Sabha and In take part in its prcceedings and in the 
proceedings cf any of its committees but shall no', merely by virtue of ibis 
section, have a right to vote. 

19. President. —The President cf the Praja Sabha shall be appointed 
by His Highness f■ r such term as he may fix and he may remove the Presid¬ 
ent frr m office and fill casual vacancies in that c ffice. 

20. D-puty President .—(l) The Praja Sabha shall choose one of its 
members to be the Deputy President thereof and c o often as the office of the 
Deputy President becomes v-.cant the Praja Sabha shall choofe another 
member to be Deputy President. 

(2) The Depiry President shall p-rform such duties of the President as 
may be assigned to him by the President with the approval cf the Cruncil 
and shall, during the absence of the President from any sitting of the Praja 
Sabha, act a- President. 

(3) During the temporary absence cf the President and the Deputy 
President from a meeting of the Praja Sabha such person shall act as 
President as His Highness may by general or special order in that 
behalf direct. 

21. Vacation of and removal from office of the Deputy President. 

A member holding the offi:e of Deputy President shall vacate bis t ffice if he 
ceases to be a member of the Praji S ibha, may, at any time, resign his 
office by writing under his hand addressed to the Prime Minister, and may 
he removed fr >m his office by a resolution of the Praji Sabha parsed by a 
majority cf the members then on the roll of the Praja Sabha. 

22. Praja Sabha Under-Secretaries— His Highness may appoint 
from amoDg the non-official members of the Praja Sabha as many Under¬ 
secretaries and for such period not exceeding the life cf the Praja Sabha as he 
may tbtDk fit. An Under-Secretary shall be attached to one or more Ministers 
and will be assigned such duties in relation to the business coming before 
the Praja Sabha as m-iy be prescribed by rules in this behalf. 

23. Legislative powers of the Praja Sabha.— Subject to the provisions 
of Ibis Act, the Praja Sabha may make laws for the whole State or any part 
thereof, aDd for the subjects of His Highness wherever they may be 

24. Reserved matleis.— It shall not be lawful for the Praji babba 
to consider or deal with any matter cr eract SDy law relating to or 
effecting : — 

(a) His Highness or any member of the Royal Family cr the manage¬ 
ment of the Royal household ; c j 

(b) relations, treaties, conventions or agreements between the btate 
His Majesty the Kirg Emperor cf India or the Government of India or w.io 
Fereign Powers or tbe Government cf any State in India now subsisting 

in force or hereafter to be established or made ; . , 

(c) matters of frontier policy including those relating to Ladakh and 


Gilgit ; _ 

(d) such mailers reladog to the Jagirs of Foocch acd Cheoam as 

Highness may specify ; . . . 

( e) rights specifically granted to Illaqadars or Jagiraars Dy 

sanads ; 


His 

tbeir 
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Hazur departments ; 

8f r£SS?-5* « - - ** 

m.» b„.„.c«M to Hi. I..™ 

t0 "os Vnl.Me tu the Praia Sabha, fibers o f the Praja Sabha to act 

J.O. v ottiig tn mu iriuj _ miestions at any sitting 

notwithstanding vacancies an «!‘ or “’ b ' : ori , y of votes of the members 

of the Praja.Sabha sbal be: determ oed ^ 0 actiDg as such . 

vote, ,h. President or person 
acun. es such shat, ex.c.se a wer , 0 a c, nofufi.bstan ding any 

persoo who was not enti led so to do sat or voted or otherw.se took part 

the proceeding^ ^e durirg a mee.irg of the Praja Sabhale«s than one 

fifth of the total number of members are present, it shall be the du y o 
President nr person acting as such ehher to adjourn the Praja Sabha or 
suspend the meeting until at least one fif'h of the me mb e r - a repr ese . 

Provisions As To Membehs Of The l i^aja sabha. 

set ouMn SchediA*^ ^ se „ <s __(]) if a member of the Praja Sabha 

(a) becomes subject to any of the disqualifications mentioned in sub- 

seciion (1) of the Dext succeeding section, or . _ 

( b) by writing under his hand addressed to the Prime Minister resigns 

his seat, 

his seat ‘half there-upon become vacant. 

(2) If f >r two onsecutive sessions cf the Praja Sabha a member \s 

tha permission of the President absent from all meetings thereof, the Pres.dent 

may declare his seat vacant. /o » ne r^on sb*)l be dis- 

28. Disqualifications for membership.-^) A person SI V 

•"“"S' - 

? stsjsxSr&s. i- 

section 22 ; 

g r, b b : r d : so 

C ° Url f^ ,f he is an undischarged insolvent or being a discharged icsovent has 
no. obtained from a compete... court a certificate that bis tnsolvency was 

caused by misfortune without any misconduct on his part , 

(e) if he is a person against whcm a conviction by a crim months 

an offence punishable with a sentence of imprisonment for a term of six months 
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< r more is subsisting or an order binding him to be of good behaviour has 
been passed or an order of internment or externmeot passed bv a Magistrate 
or the Council or His Highness is in force, unless a period of five years or 
such less period as His Highness may allow in ary particular case has 
elapsed since his release or the expiry of the period specified in the order ; 

(/) if ha has been convicted or has in proceedings for questioning the 
validity rr regularity of an election, been found guilty of any offence or 
corrupt or illegal practice relating to elections, which has been declared y 
any law to be an offence or has been declared by any rule or order of the 
Courcil to be a practice entailing disqualification for membership of the Prajr 
Sabha, unless a period of three years bas expired from the date of such 

conviction cr finding; , 

(g) if, having been elected a member of the Praja Sabha, he bas failed 

to lodge a return of election expenses within the time and in the manner 
required by the rules under this Act, unless a period of three years has 
expired from the date by which the return ought to have been lodged or 

His Highness has removed the disqualtfica:ioD. 

{/) A person shall not be capable of being chosen a member of the 
Praja Sabha while he is serving a sentence cf imprisonment for a criminal 
offence, or is under detention for failure to furnish security for keeping the 
peace or for good behaviour. 

29. Privileges .—Subject to tbe provisions of this Act and to the rules 
and standing orders regulating the procedure of the Praja Sabha there shall be 
freedom of speech in the Praji Sabba and no member of tbe Praja Sabha 
shall be liable to any proceeding in any court in respect of anything said or 
aoy vote given by him id the Fraja Sabba or aDy committee thereof, and 
no person shall be so liable in respect of tbe publication by or under tbe 
authority of the Praja Sabba of any report, paper, votes or proceedings. 

30. Allowances an l houo' ana — The President, the Deputy President 
and the Under-Secretaries of the Praja Sabha shall receive such honoraria as 
may be determined by His Highness. The members of the Praja Sabha shall 
be entitled to receive such halting aod travelling allowances as may be fixed 
by rules in this bebalf. 

Legislative Procedure. 

31. Return of Bills. Assent and Acts.— (1) Where a Bill has been 
passed by the Praja Sabba the Prime Minister may, instead of presenting it 
for the asseDt of His Highness, return it to tbe Praja Sabba for re-considera- 
tioD in whole or io part, together with any amendments which be may 

recomment?. . _ , , , , , . Qri 

(2) Where a Bill has been passed by the Praj* Sabha aod bas not heeD 

returned to it by the Prime Minister for re-coDsideratioD, it shall be submitted 
for tbe asseDt of His HigbDess. who may declare either that be assen s 

thereto, or withholds his assent therefrom. , 

(3) A Bill which is assented to under ibe last preceding sub-section stoati 

be published io (he Gazette in English and shall then become an Act and 

have the force of law. . • u 

(4) Id all the Regulations in force in the State on the date od wnicn 

this Act comes into force and in tbe rules, orders, proclamanons and °°.ihca- 
tions issued under such Regulations, tbe word Act shall, unless the context 

otherwise requires, be substituted for the word Regulation . . . > 

32. Quest,ons and ResoluUons.-Su^ct to such "s.rtct.ons and 
conditions as are imposed by this Act or may be imposed by rules or -landing 
orders, any member may 
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(a) ask questions ; and 

“ s s, r'::z:TZ: 

“7“' L , *■» »• 

in Urdu, but any member may ^dress^be Praj* ^ abh * ‘moved in, and 

of shau * — d - 

SbaU ^4 in Proton in case of failure by ike PrajaSabha toPass leg,si*- 

sSfK&sss rr« “ 

HiBh 35. S ' Resections on discussion in tbe Praia Prime 

Minister a. any time cer.tfies that the disc^ioa of B c , auS e of a 

!£*** ■£- maB.no, of 
ZtZl Jol he may direct «... - ^ 

d,reC 36. Procedure for introducing bills £ 

shall Dot be lawful, without the j® aDC ,^ religious rights, usages, 

ssejtsu. kt-% s sj: • 

o? e .h. e pr 0 .fs P .bh. e from the community eff-cted are preseat at the meeting 
of *^Ptaia ai Sahha^vo,em o t. favour ^ ^ ^ of H,sH, g bness' Board 
of Judicial Adders or - Judge of 'he H*h Court- o * His 

SSfi? »SS,ian ..V it., a - «... <*». a ». 

discharge of bis dut.es. ORDINANCES. . , 

38. Or'di«rr , * c es^^^P^^^ ,a °d^^^ i y. l ^ , ^^P^° l ^ , g^ a 1 ( ° 0 l n ! .® 

fu°:„ D y mT^Xting the peace and good fouled m^y 

S.THK*" <- e ,aw ,or a p“ iodDOtexceed,DKSix 

m0nl 39 ,r °S„V h fo d rip^or ««”“ord"~"»c*..-It shall not he lawful for the 
Praia 3 lahh! to repeal or aHer.y^taaace^a.ed under secttou 3 S . 

p °: K&M-rJSl and d , e he a procel e :: to £ 

Any Standing Order which is repugnant to 
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the provisioDS of this Act or to any rules made thereunder shall, to the extent 
of that repugnancy but not otherwise, be void. 

Procedure in Financial Matters. 

41. Annual Financial Statement. —The Council shall in respect of 
every financial year cause to be laid before the Praja Sabba a statement 
of the estimated receipts aod expenditure of the State for the year : 

Provided that the es'imUed receipts and expendiiure relating to the 
Jagirs'of Poonch and Chenani shall be shown separately in the statement. 

42. Classification of expenditure. —The estimates of expenditure 
embodied in the anoual financial statement shall show separately : 

{a) the sums required to meet expendiiure described by this Act as 
expenditure charged upoD the revenue of the State, and 

(b) the sums required to meet other expendiiure proposed to be met 
from the revenues of ihe State. 

43. Expenditure charged on the Revenues of the State. —Tbe follow¬ 
ing expendiiure shall be the expenditure charged on the revenues of the 
State ; 

{a) Expenditure on matters reserved from the congnizance of tbe Praja 
Sabha under section 24. 

(6) Contributions payable to other Governments. 

(c) Expediture obligatory under aDy law. 

( d ) Interest on loans aDd sinking fund charges. 

(e) Expendiiure which may be classed by His Highness or the Council 
as political. 

(/) Pensions and gratuities granted by His Highness or with his sanction 
or under the rules sanctioned by His Highness or the Council. 

lg) Contributions, grants and scholarships sanctioned by His Highness. 

{h) Salaries of the Judges of the High Court and the members of His 
Highness* Board of Judicial Advisers. 

(*) Salaries of such other officers as His Highness may specify from 
time to time. 

(j) Such other expenditure as His Highness may specify from time 
to time 

44 Decision of the Prime Minister regarding Classification of 
expenditure final. — Any question whether any proposed expendiiure falls 
within a class of expenditure charged on the revenues of the State shall be 
decided by the Prime Minister and such decision shall be final. 

45. Procedure in the Proja Sabha with respect to estimates, (l) So 
much of the estimates of expendiiure as relates to the expenditure charged on 
tbe revenues of tbe State shall not be submitted to the vote of tbe Praja 
Sabba. 

(2) So much of tbe said estimates as relates to the other expendiiure 
shall be submitted to the Praja Sabha in the form of demands for grants. Tbe 
Praja Sabha shall have power to assent or to refuse to assent to any demand 
or to assent to a demand subject to a reduction of the amount specified 
therein : 

Provided that 

( a ) tbe Council shall have power, in relation to any such demand, to 
act as if it bad been assented to, notwithstanding tbe with holding of such assent 
or the reduction of tbe amount therein specified, if the Council considers that 
the expenditure provided for by the demand is necessary for tbe carrying 
on of any department or for tbe discharge of the Council’s responsibly or 

its administration ; and 
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(M ^ Hi S S brnec D essary S for 

as mav in his opinion De necebbd y 

° r “(3)° No *de mand for a 'grant "hall^e^adr/xce pt on the' recommendation 

of the Council. _ Tf . resoect Q f any financial year 

46. Supplementary expenditure. I b3Com es necessary over 

further expenditure from the revenues r> tbe Council shall have 

aod above the expenditure author I-* statement of the expenditure so 

the power to au'hortse that exoeod. ure. A a i 0Dg with the financial 

authorised shall be presented to the rra]a 

“VI 1 S^cfcrf TrZLZ*asfinancial B.lls.-M A Bill or amend- 

«... ......... 

„ s&£ „■— —■ 

w V„?S“,S.', b % c .°v"".'.p."di.... » ». ..** 

««t............. 

Fr,m ( e 2) M ABm or amendment shall not be ** ""'ov id ™^r the" ° Im P^sh ion* “o" 

the dema ° d ° r PaymCEt te6S '° r 
licenses or fees for services rendered operation, would involve 

(3) A Bill which, if enacted and brought w a by the Praja 

expenditure from the revenues of t e ta e Praia Sabha the considera- 

Sabba unless the Council has recommended to the Praja San 

lion of the Bill PART IV. 

THE LEGISLATURE. 

48 . c............. «* “*£ssr , sr < *. T ™. H Sf sc 

referred to in this Act ts the_Htgb Cou -t bl judicature. Jammu and 

No. 1 of 1985 and styled as the High Lourt o J 

Kashmir Siate. ; t of a Chief Justice and two or more 

(b) The High Court shall cons time think fit to appoint. 

other Judges, as His Every Judge of the High Court 

49. Tenure shall bold office until he attains the 

r.hall be appointed by Highness otherwise directs . 

age of fifty five years, unless His Higon 

Provided that under bis hand addressed to tbe Prime 

(a) a Judge may bv resignation under bis nan 

Minister resign his office ; office by or d er of His Highness on 

the have ranh and 

50. precedence of Judges. v»/ 

precedence before the oiber J^ges. precedence according to tbe 

(2) All the other Judges shall have rana auu n 

,.„,™ ...... ... b* ■" 

... 1“ J «.St?,".“.at". >“ F “”"> 01 

A js,s r. b sr.7;, fc .“.e ?;»........ 
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(6) has, for at least three years held a judicial office io the State Dot 

inferior to that of a District Judge, or 

(c) has, for at least five years held a judicial office in the State or iu 
British India, not inferior to that of a subordinate Judge, or a Judge of a 
Small Cause Court ; or 

( d ) is an Advocate of the High Court or of any High Court in British 
India, and is a barrister of England or Ireland or a member of the faculty of 
Advocates in Scotland or a law graduate of any recognised University in 
India who has been practising as an Advocate of the High Court or of any 
High Court in British India for a period of at least ten years. 

52. Salaries of Judges —The Chief Justice and the other Judges of 
the High Court shall receive such salaries and allowances as His Highness 

may from lime to tim* fix in this behalf. 

53. Oath of office. — Every person appointed to be a Judge of the 
High Court shall, before be enters upon his office make and subscribe before 
His Highness or some person oppointed by him an oath according to the 
form c et out in that behalf in Schedule I of this Act. 

54. Seal. —The High Court of Judicature shall have and use as occasion 
may require a seal bearing a device and impression of the Jammu and 
Kashmir Coat of Arms with an exergue or label surrounding the same, with 
the following inscription, “The seal of the High Court of judicature, Jammu 
and Kashmir.’* Ihe said seal shall be delivered to and kept in the custody 
of the Chief Justice or of an officer of the court from time to time Dominated 
by the Chief Justice. 

55. Writs etc. — All writs, summonses, precepts, rules, orders and 
other mandatory processes to be used by the High Court shall run and be 
in the Dame aod style of His Highness and shall be sealed with the seal of 
the High Court. 

56. Jurisdiction. —(l) The High Court is a Court of record. 

(2) The High Court shall have jurisdic ioD to hear and determine aoy 
original civil suit or oiber proceding of which the value is not less than 
rupees ten ihousand and every such suit or proceeding shall be instituted in 
the High Court 

(3) The High Court shall have jurisdiction to entertain aod dispose o 
such appeals, revisions and other cases-civil, criminal or revenue-as it may be 
empowered to do under aoy enactment in force in the State. 

57. Place of sitting. The usual places of sittings of the High 
Court shall be Jammu and Srinagar, and His Highness may by order direct 
for what period the High Court shall sit at each such place. 

58. Special Commissions and Circuit. —Whenever it appears to » ® 
Chief Justice convenient that the jurisdiction and powers vested in the 
Court by this Act or by aDy oiber enacimeot for ihe lime beiDg io orc ® 
should be exercised in any place witbiD the jurisdiction of any ccurt su jec 
to the superintendence of the High Court, other than ihe usual p aces o 
sitting of the High Court, or at several such places by way of circuit, on ® 
more judges of the High Court shall wi h the previous sanction ci n 

Highness hold court at such place or places. , 

59. Procedure in original cases. — Except as provided by any 
ment for the time being in force, all orginal proceedings and suns s a 

beard aod decided by a single Judge of the High Court. 

60. Procedure in aPpeals.-{ 1) Except as otherwise provided Dy y 

enactment for the time being io force and subject to any rules roa e . , wy 

behalf, the jurisdiction of the High Court of Judicature may be exercu 
a single Judge of the Court or by a ber cb of two or more ju 
Court. 
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(2) Except as otherwise provided by ary enactmeot for the t ’^ b ^ 
in force, an appeal from any anginal decree or from anyorde ^ 

which an appeal is permitted by any law or e Bench consisting 

or made by a single Judge of the High Court shall lie 

of two o'.her Judges of the High Court on artment for the time 

(3) Unless such an appeal is prohibited by any enactment to 

being in force, an appeal from an appellate ecree a Judges of tbe 

of the High Court .hall lie to a ber.ch ™ ' W* - case 

High Court, where the Judge who passed the decree declares 

is a fit • ne f< r appeal. • _The Chief Justice 

61. Jurisdiction by Judges of the Higi «hich Judge in each 

shall, subject to the provisions of ihis Ac' a B bench . 

case will sit alone and which Ju ges o , . differ —When there is a 

62. Rule of decision m cases when Judges differ. \ High 

difference of opinion among the Judges composirf? any ber.c . f 

Court, the d cision shall be in accordance with the opinion of the major > 

of the ] u.iges. 

( i) It there is no such majority, then— . 0 ^ r/1anre with 

(«) if the bench is a full bench, the decision shall be in accorda 

the decision of the senior Judge, and h»c arisen c ball 

(b) in o.her cases,.he bench before which the difference has arisen - 

either refer the quesiion or the whole case for decision , ._(l) Any 

63. Power to refer question to a full bench or a bench. U A« V 

single Judge, and any bench of two Judges of the High ^ ot b^a 

full bench may, in any cas*. refer for tbe decision o ai u ion 0 j aDy 

of law, or cu-tom having the force of law, or of hefore such single 

document, or of the admissibility of any evidence ansi g decision 

Judge or bench and shall dispose of the case in accordarce with tbe 

of ihe full bench. - l. rf .f er an y appeal 

(2) Any Judge of the High Court may if he thinksfit. refer a y^P ^ 

or application coming before him for bearing 

iwo Judges for decision. com i ts.— il) Subject 

64. Superintendence and cant, ol of *« hard,naUcou.U ^ ^ 

to such rules and regulations as His b ig n j or t h e lime being 

shall have superintendence and control over all 'h ‘our.s shall be 

subject to its appellate or revisional jurrsdictiou, and all such cour 

subordinate to the High Court. u . . pourt authorised by him 

(2) The Chief justice, or a judge oMhe High Cour^aulhm^ 

in this behalf, shall fro-n time to time visit ,D " . directions in matters 

courts subordinate to tbe High Court and sag admmistiation 

not provided fur by law as may be necessary to secure the due 

°‘ ]U 65. e ‘ Rearer and Debuty 9e S ,s,,.r.- 0) 

ject lo the sanction of tbe Council and op sue terms * ctioned by tbe 

promotion, leave, suspension and dismissal, as may be sa« ct.oned 

council, appoint a Registrar and a Deputy Kegistrar. Deputy 

(2) 1 be High Court may delegate to powels as it 

Registrar c;r both such judicial, quasi- judicial or a 

may deem fit. , Court chall comply 

66. Requisitions by Hts Highness lh 6 f t be commands 

with such requisitions, as may, from time to time, e manner 

of His Highness for records, returns and statements in sucb form 

as His Highness may require. 
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67. Powers to make tides. — (1) The High Crurt may, consistently 
with the laws for the time beirg in force, make rules:— 

(a) to regulate the practice of the Court ; 

( b ) to regulate the practice of the courts subordinate thereto; 

(c) to provide for the forms to be used iD the High Court aod the courts 
subordinate thereto for such proceedings, books, entries, statistics, and accounts 
as it thinks fit ; 

( d ) to provide for the inspeciion of courts subordinate thereto aod the 
supervision of the work thereof ; 

( e) to regulate all such matters as it may think, fr with a view to promote 
the efficiency of the judicial and ministerial officers of the High Court and 
of the courts subordinate thereto, and the maintaining of proper discipline 
among those officers ; and 

if) prescribing the qualifications for and admission of persons to be 
Advocate*, Vakils and attorneys-at-law of the High Court and providing for 
the removal or suspension from practice, on reasonable c:use, of the said 
Advocates, Vakils aod attorneys-af law. 

(2) Such rules shall be made with the approval of a majority of the 
Judges of the Court and the sanction of th- Courcil. 

68. Admission of Advocates- — The High Court shall have the power to 
approve, admit and enrol such and so many Advocates, Vakils, and attorneys- 
at-law, as it may deem fit. 

69. Contempt. — l'he High Court shall have the power to punish with 
fine not exceeding rupees one thousand or with simple imprisonment for a 
period Dot exceeding six months or with both any person who is guilty of 
conteDmpt in relation to iiself or to any court sub >rdinate to it : 

Provided that the High Court shall not take cognizance of a contempt 
alleged io have been committed in respect of a court subordinate to it when 
such contempt is an off-cce punishable under the Ranbir Penal Cede. 

70. Saving jurisdiction of »♦ Judge High Court. — Noi withstar dir g 
anytbmg provided iD any enactment to the contrary, no Judge of the High 
Court sitting in a full bench thereof shall, by reason of his having decided 
or otherwise dealt with aDy case, be barred from bearing and deciding 
the case. 

His Highness’ Board of Judicial advisers. 

71. His Highness' Board of Judicial Advisers. — (1) His Higboess 
may appoint a Board of Judicial Advisers to advise him for the disposal of 
such civil and criminal appeals as may, uader the ’aw for the time being 
in force, lie to His Highness from the decisions of the High Court, aod on 
such other matters as His Highness may choose to refer to such Board for 
advice. 

(2) Such Board shall be composed of as many members as His Highness 
may from time to time determine and such members shall be appointed by 
His Highness for such period and on such term* as to salary aod other condi¬ 
tions of service as His Highness may consider proper. 

(3) Every person appointrd to be a member of ihe Board shall, before 
he enters upon bis office, mike and subscribe before His Highness or som .? 
person appointed by him an oath according «o the form set out in that beha 

in Schedule I ot ibis Act. . 

(4) His Highness may appoint any person as an ex-officio member o 
the Board of Judicial Advisers 10 discharge ihe fucc.ioDS of the Board uring 
the period such Board is not in session, provided that such ex-officio mem er 
shall Dot sit od the bench of the Board for bearing any appeal or other mat e 
as is referred to such Board for advice. 
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(c\ HU Highness may make rules regulating the procedure regarding 

add to, alter or amend the rules of procedure to euch maruer y 

lh,Dlt fiL Royal Prerogative. 

79 Rnvnl Prerogative —'Nothing herein contained and nothing cod- 

! ,iD £c\"-«™^ 

k^zxttssrssfzttsxss « 

otherwise. PART V. 

M ISC&LLAN F.OUS. 

73 Revenues of the Jammu and Kashmir State The revenues o 
the jlmmu and Kashmir State shall be received for and in the name of H.s 

H,8 S a «nt.o„-The expression ‘‘revenues of the Jammu ^Kashmir 
State’’ means all rr venues ar d public moneys raised or renewed by the State 

and tnd"J«» and peraUieS j rcur red by the sentence or order of any 
court of justice in the State, and all forefeitures, for cr.mes, of any movable 

or ’""(T™ 0 ^J b mo'vabf7and^mmovable property in the State escheating or 'aPStng 
for want of an heir 0 r successor and all property in the State devolvtng as 

ta '7 c "t» r ( r:^;'Sr^ r *« 

. a, The -ecuttve SU h h. Council ^a,, extend ( to the^granr. 

<.h!p, disposition or mor f contracts an d to borrowing on the 

-v.™... c 

the State. Qccnrarof property made by the 

Council shall^be^executrcTby £ S-TS* sucb^oue, as the Council 

maV UrAny'suc^pe^n making any such contract or assurance on behalf 

of the Council stall not be personally liable in respect: e • to tbe 

75. Disputes as to interpretation .-If any dispu e aris ^ ^ rules 

interpretation or carrying out of any o^e provision ^ ^ provisions of 

made thereunder, the decision of the Council, .unp 
section 5, shall be final. PART VI 

RFr-HALAf'D Savings. . 

67. Repeal and saving of Laws and * third 

specified in Schedule V are hereby repealed to tbe extent shown 

column ol the said Schedule. , . , f igoi but subject to 

(2) Notwithstanding the repeal of Regulation 1 of im J dialely 

ihe other provisions of this Act, all the aw iu ° r f orce until altered or 

before the commencement of this Act shall continue id force 

repealed or amended by competent aut ° r,,y ‘ leaned powers conferred, 

(3) All notifications published prcclamal.ons issued po^ ^ 

jurisdiction vested, forms prescribed, local limits 
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and appointments made under any Regulation. Order, Law or Rule, hitherto 
in force, which are in force immediately before the coming into operation 
of this Act and which are not inconsistent with any of the provisions of this 
Act, shall be deemed to have been respectively published, issued, conferred, 
vested, prescribed, denned and made under this Act and shall remain in force 
until repealed or modified either expressly or by implication by competent 
authority. 

TRANS1TIONAL PROVISIONS.. 

77. Continuance of existing Praja Sabha. Notwithstanding the 
repeal of the Electoral Regulation XlV of 1990, Regulation I of 1991, and 
Regulation XI11 of 1995, but subject to the provisions of this Act, 

(a) ti>e elected members and the nominated members, other than ex- 
officio members, of the Praja Sabba which is in existence at the commence¬ 
ment of this Act shall be deemed to have been elected or nominated under the 
provisions of this Act, and 

(M the Praj* Sabha aforesaid shall continue for the balance of the 
period of three years fr'm the date of its tirst meeting. 

78. Power of Council to remove difficulties.— In respect of any 
unforeseen difficulties which may arise in relation to th» trtnsiti ,n from the 

provisions of the Electoral Regulation XIV of 1990. Regulation I of 1991 
and Regulation XIII of 1995 to the provisions of this Act and for which 
provision has not been made in rhis Act, the Council may make such 
temporary provision for removing such difficulties as it may consider 

necessary. 

SCHEDULE I 
(See section 8, 26 and 53) 

Forms of Oath. 

F orm A. OATH FOR MINISTERS. 

j .having been appointed Minister, do solemnly 

swear* that 1 will he faithful and he- truly loyal to His Highness Raj 
Rajesb war Maharaj tdbiraj Shri Maharaja Harisingh It Bahadur, Indir 
Mahindar Sipar-i-S-dtana -t-1 nglisb ia, G.C S I , G.C I.E., K.C.V O., LL. D. of 
Jammu and Kashmir his heirs and succes-ors and that I will faithfully dis¬ 
charge the duty upon which I am about to enter. 

1 further do solemnly swear that I will not directly or indirectly commu¬ 
nicate or reveal to any person or persons any matter which shall be brought 
under my consideration, or shall become known to me as a Minister, except 
as may be required for the due discharge of my duties as such Minister or as 
may be specially permitted by His Highness. 

Oath for memoers of His Highness’ Board of Judicial advisers 

and for Judges of the High Court. 

I,...A.B..having been appointed a member of His 

Chief Justice (or a 

Highness’ Board of Judicial Advisers . 

judge) of the High Court of Judicature Jammu & Kashmir State, 

do solemnly swear tba, 1 will be faithful and be truly loyal to 1H.sHi 

Kaj Kajeshwar Mabarajadhiraj Sbri Maharaja Hansiogb J. Bahadur Indar 

Mahindar Sipar-i-Saltaoat-i-Inghsbia, G.C.S.I-, G,C X * E " *’,* * fully 

Jammu and Kashmir, his heirs and successors and tb, I 

perform the duties of my office to the best of my ab.lt.j knowledge a^ 

judgment and will administer justice accordmg to the law and us g 

realm without fear or favcur, affection or ill will. 
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Form C. 

Oath fok Members of the Praja Sabha. 

I,...A B.having been elected _ a Member of this Praja 

nominated 

Sabha do solemnly swear .bat 1 will be faithful and bear true allegiance to 
His Highness Raj Rajesbwar Maharajadhiraj Shn Maharaja Harising J 

Bahadur, Indar Mahindar Sipar-i-Sal tarat-i 1 ngh-hia.G.C S.I..G.C.I.E. l K.C.V ; 0., 

LL.D.. of Jammu and Kashmir, his heirs and successors and that 1 will law¬ 
fully discharge the duty upon which I am about to eDter. 

SCHEDULE II. 

(See Section 14) 

General Constituencies. 



-z\ Name of Constituency. 


Extent cf Constituency. 


<U 

11 

zS 


1 (A) Muslim. 

Jammu City Muslim 
Jammu Rural Muslim 

Udhampur Muslim 
Reasi Muslim 
Katbua Muslim 
Mirpur Kotli 
Bhimber 
Haveli-M eDdhar 

Bagh Sudhnuti 


10 
11 
12 

13 

14 

15 


AmiraKadal 

Rainawari-Maharajganj 

Fateh Kadal-Taobipura 
Shab Hamdan 
Tashwan 
Awantipur 


Aoaotnag 
Kulgam 
Handwara 
Badgam 

Baramulla 
M uzaffarabad 
(B) Hindu. 

22 Jammu City North 

23 Do. South 

24 Jammu Rural Hindu 


The City of Jammu 

The Wazarat of Jammu excluding Jammu 

City. 

The Wazarat of Udhampur. 

Do. Reasi. 

Do. Katbua. 

The Tebsrls of Mirpur and Kotli 

The Tehsil of Bhimber 

The Tehsils of Haveli and Mendbar, Jagir 

Pooncb. . 

The Tehsils of Fagh and Sudhnuti, Jagir 

Pooch. 

Ward No. 1., Srinagar City. 

Ward Nos. 5, 6 and 8. Srinagar City. 
Wards Nos. 2 & 3 Srinagar City. 

Ward No 4, Srinagar City. 

Do. 7 Do. . 

The Tehsils of Srinagar excluding Srinagar 
City, and Pulwama. 

The Tehsil of ADantnag. 

The Tebsil of Kulgam. 

Uttarmacbipura Tehsil. 

Sri Pratapsiogbpura Tehsil. 

The Tehsil of Baramulla 
The Wazarat of Muzaffarabad 

Wards Nos 1.2, & 3, Jammu City. 

Wards Nos. 4,5,6, & 7. Jammu City. 

The Wazarat of Jammu, excluding Jammu 
Ptlv 


1 

1 

1 

1 

1 

1 

1 


1 

1 

1 

1 

1 

1 

1 

1 

1 

l 

1 

1 

1 

1 

1 
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General Constituencies ( Continued) 



25 Udbampur Hindu 

26 Reasi Hindu 

27 Katbua Hindu 

28 Mirpur Hindu 

29 Srinagar South 
30* Srioagar Norib 
31 Kashmir Hindu 


(C) Sikh 

32 Mirpur-Poonch Sikh 

33 West Kashmir Sikh 


Extent of Constituency. 


The Wazarat of Udbampur. 

Do. Reasi. 

Do. Katbua 

Do. Mirpur 

Wards Nos. 1.2, & 3. Srinagar City. 

Wards Nos. 4,5,6,7 & 8. Srinagar City. 
The Wazarats of Kashmir North, Kashmir 
South (excluding Srinagar City and 
Muzaffarabad). 

The Wazarat of Mirpur and Jagir of 
Pooncb. 

The Wazarat of Muzaffarabad and Tehsils 
Uttarmachipura and Baramulla. 


o 

w- £ 

■8-g 

I § 

Is 



SCHEDULE III. 

(See section 14) 
Special Constituencies. 



Consti'uency 


o £ 
. <u 
a> 

c £ 
6 « 

= 2 

Z 


(A) Tazimi Sardars. 

Jammu Province including Chenani and Pooncb Jagirs 
Kashmir Province including Frontier Districts 

(B) Jagirdars, Muafidars and Mukkararidars holding a Jagir, 
Muafi or Mukkarari from the State of not less than 
Rs. 500 per annum. 

Jammu Province including Chenani and Pooncb Jagirs 
Kashmir Province including Fromier Districts 

(C) Landholders owning land assessed to land revenue of not 

less than Rs . 250 per annum. 

Jammu Province including Chenani and Pooncb Jagirs 
Kashmir Province including Frontier Districts 

(D) Pensioners receiving Rs. 100 or more as pension per 

month. 

_— . • 
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SCHEDULE IV. 

(See Section 14.) 

Arras for which members shall be nominated 


o 

z 


a. 

(/) 


Areas. 


Community. 


1 
2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 
13 


• • • 


Ladakh Wazarat 
Skardu Tehsil 
Kargil Tehsil 
Gilgit Wazarat 
North Kashmir Wazarat 
South Kashmir Wazarat 
Muzaffarabad Wazarat 
Jammu Wazarat 
Udhampur Wazarat 
Srinagar City 
Pooncb Jagir 
Chenani Jagir 
Wazarats Jammu, Udb- 
ampur, Keasi, Kathua, 
Kashmir South and Sri 
Parts pSinghPura 


• • • 


- • • 


Budhist 

Muslim 

M uslim 

Muslim 

Muslim 

Muslim 

Muslim 

Hindu 

Hindu 

Hindu other than Kashmiri PaDdit 

Hindu 

Hindu 

Sikh 


2 

1 


• • • 


• i 


• • 


• • • 


SCHEDULE V. 

(See Section 76) 

Repealed Regul*tions and Orders^ 


o 

Z 

0 ) 

c/) 


Name and No. of the Regulation repeated 


Extent of Repeal. 


1 


2 

3 


Sri Partap Jammu and Kashmir Laws Con¬ 
solidation Regulation IV of 1977 
Order No. I of 1^85 

The Electoral Regulation No. XIV ot 

1990 , . K1 i 

The Jammu and Kashmir Regulation No. I 

of 1991 „ , . 

The Jammu aod Kashmir Regulation 

No. XIII of 19^5 


Section 12. 
The whole. 

The whole. 

The whole. 

The whole. 



HIS HIGHNESS* GOVERNMEN V, JAMMU AND KASHMIR. 

The Jammu and Kashmir Insurance Regulation, 19*0. 

Act No. XV of 1996. 

An Act to provide for the regulation of the Business of lnsura ^{ 
WHEREAS it is expedient to provide for the regulation o 

of Insurance, it i9 hereby enancted as follows: 

PART I. 

PRELIMINARY. _ , . __ 

1. Short title, extent and commencement.—{\) This Regulat on m 

be called the Jammu and Kashmir Insurance Regulation, I'Jbo. 


Number of 
Members 
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(2) It extends to the whole of Jammu and Kashmir State. 

(3) It shall c'me ioto force od such date as the Government may by 
notification in the Government Gazettp, appoint in this behalf. 

2 . Definitions.— In this Regulation unless there is anything repugnant 

in the subject nr context :— , 

(1) “actuary” means an actuary possessing such qualifications as may be 

prescribed : . . . 

(2) “Policy-holder” means tbe person who for the time being is a lega 

holder of the policy and includes the person who is tbe absolute assignee o 
the benefits under the policy : 

(3) “approved securities” means securities for money issued under the 
au hority of any Act of a Legislature established in British India and include 
debentures or other securities issued under the authority of His Highness 

Government in this behalf ; f .. 

(4) “auditor” means a person qualified under rhe provisions of section 

of tbe Companies Regulation, to act as an auditor of companies ; 

(5) “certified” in relation to any copy or translation of a document 
required to be furnished by or on behalf of an insurer means certified by a 
principal officer of tbe insurer to be a true copy or a correct translation, as tbe 


case may be ; 

(6) “Court” means tbe principal civil court of original jurisdiction in 
district, and includes the High Court in exercise of its ordinary original civi 

jurisdiction ; . , . , 

(7) “Prescribed” means prescribed by rules made under Ibis Regulation , 

(8) “insurance company” means any insurer being a company, association 
or partnership which rmy be wound up under the Companies Regulation or 
to which the Partnership Regulation applies ; 

(9) “insurer’* means— 

(а) anv individual or unincorporated body of individuals or body cor¬ 
porate incorporated under tbe law of any country other than ibe S ate 

carrying on insurance business which— 

(i) carries on that business within the State or 

(ti) has bis or its principal place of business within the State ; 

(in) with the object of obtaining insurance business, employs a 

representative, or maintains a place of business in the State ; . 

(б) any body corporate carrying on ihe business of insurance, wbic 19 a 
body corporate incorporated under any law for the time being in force in I « 
State, or stands to any such body corporate in the relation of a F J? bs, ,a ^ 

'company within the meaning of the Companies Regulation as dehne y 

sub-sec-ion (2) < f section 2 of that Regulation ; . - 

(10) “insurance agent” means an insurance agent licensed under sec 

41 being an individual who receives or agrees to receive payment by way 
of commission or other remuneration in consideration of bis so ici mg 

procuring insurance business ; . , • eaV 

(11) “life insurance business” includes annuny builpess, iha ‘ * 

the business of effecting contracts of insurance for tbe granting °T anD | 1 '' J e d 

hum^n life and, if so provid'd in tbe contract of insurance, disability 

double indemnity accident benefits ; , . .hose 

(12) “manager” and “officer” have Ibe meanings ass.,gr.ed to ll’ 

expressions in clauses (9) and (l l) respectively of section 2 of tbe Compa 

ReRU ( 13 )°“managing ageni” means a person, firm or comply ^rntided^ibe 

management of the whole affairs of a company y vi directors except 

with tbe company, and under tbe con.n 1 and direc.cn of tbe directors 




THE JAMMU AND KASHMIR INSURANCE REGU LATION, 1996. 63 

to the extent, if any, otherwise provided for in the agreement, and includes 
any person, firm or company occupying such position by whatever 

CaUed E’r*I'i«n/i'on.—If a person occupying the position of managing agent 
calls himself manager or managing director, be shall nevertheless be regarded 
as managing agent for the purposes of section 31 of this Regu.atiou 

( 14 ) “Superintendent of Insurance’ means the officer appointed by the 
Government to perform the duties of the Superintendent of Insurance under 

this Regulation ; . , . c , , 

(151 “State” means the Jammu and Kashmir state. 

PART II. 

Provisions Applicable to Insurers. 

3. Registration .—(l) No insurer shall after the commencement of 
this Regulation begin to carry on any class of insurancei business within Ibe 
State and no insurer carrying on any class of insurance business in the State 
shall, after the expiry of one year from the commencement of this Kegu\- 
ation continue to carry on any such business, unless be has obtained from 
the Superintendent of Insurance a certificate of registration. 

(2) Every application for registration shall be accompanied by 

(a) a certified copy of the memorandum and articles of association, 
where the applicant is a company and incorporated under the Companies 
Regulation or, in the case of any other insurer specified in subclause 

or sub-clause (6) of clause (9) of section 2, a certified copy of the deed of 
partnership or of the deed of constitution of the company, as the case may 
be, or, in the case of an insurer having his principal place of business 

outside the State, the documeot specified in clause (n) of section 60 ; 

(b) the name, address and the occupation, if any, of the directors 

where the iosurer is a company incorporated under the Companies Rel ¬ 
ation, and io the case of an insurer specified in sub-clause {a) («») of c a 
(9) of section 2 the names and addresses of the proprietors and of the 
mloaget io”he Stale and in any other ease the lull address of .be princi¬ 
pal 0 (fi CB of the insurer and the names of Ibe directors and the manager at 

s P uch office and the name and address of some one - " 

io the State authorised to accept any notice required to be served ou 

dW °8) 4 ‘i. ,b. „„ of .. loMire, b..i., bi, on.oo.l of... of 
outsida Bfiliib India a stalemaol ver.fiad by ao ^idyvit .11 ,, b| 

principal officer of the insurer setting forth 1 e re< ? . constituted, 

applicable to nationals of the country in which such insu Dract i c0 0 f 

incorporated or domiciled which are imposed by the insurance 

that country upon Indian nationals as a condition of carrying 

business in that country ; .. j n < 

(e) a certified copy of the published prospectus > f ® n y, and 

standard policy forms of the insurer and statement °* insurance 

advantages, terms and conditions to be offered in c °°? ec , iDSUrance busi- 

policies together with a ceriificate in connection wi conditions are 

ness by an actuary that such rates, advantages, terms and conditions are 

workable and sound ; 
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Provided that in the case of accident and miscellaneous insurance busi¬ 
ness other than workmen’s compensation ard motor car insurance the 
above requirements regarding prospectus, forms and statements shall be 
complied with, only so far as prospectus, forms and statements may be 
available ; and 

(f) the prescribed fee for registration being not more than one hund¬ 
red rupees for such class of business. 

(3) In the case of any insurer having his principal place of business 
or domicile outside British India the Superintendent of Insurance shall 
withhold registration or shall cancel a registration already made, if be is 
satisfied that iD the country in which such insurer has his principal place of 
business or domicile Indian nationals are debarred by the law or practice 
of the country relating to, or applied to, insurance from carrying on the 
business of insurance, or that any requirement imposed on such insurer 
under the provisions of section 61 and section 62 is not satisfied. 

(4) In the case of any insurer the Superintendent of Insurance shall 
cancel a registration already made if the insurer fails to comply with the 
provisions of section 7 as to deposits. 

(5) When the Superintendent of Insurance withholds or cancels any 
registration under sub-section (3) or sub-section (4) he shall give notice in 
writing to the insurer of his decision and the decision shall take effect on 
such date as he may specify in that behalf in the notice, such date not 
being less than one imntb nor more than two months from the date of 
the receipt of the notice in the o'dinary course of transmission. 

(6) The Superintendent of Iosurance shall, on beiog satisfied that the 
applicant has fulfilled all the requirements of the Regulation applicable to 
him, graDt the insurer a certificate of registration. 

4 Minimum limit for annuities and other benefits secured by poli¬ 
cies of life insurance. —(1) No insurer shall payor undertake to pay on 
any policy of life insurance issued after the commencement of this Regula¬ 
tion an annuity of twenty five rupees rr less or a gross sum of rupees two 
hundred and fifty or less exclusive of any profit or bmus provided that 
this shall not prevent an iosurer from converting any policy into a paid up 
policy of any value or payment of surrender value of any amount. 

(2) Nothing contained in this sec ion shall apply to group policies, 
that is to say, policies in respect of a group of persons engaged in ihe 
same occupation or kindred occupations under a single employer, for an 
aggregate sum of not less than rupees five thousand, under which an iosurer 
pays or undertakes to pay a gross sum of rupees five buodred or less on 
an individual life. 

5. Restriction on name of insurer. — (l) An insurer shall not be regis¬ 
tered by a name identical with that by which an insurer in existence is 
already registered, or so nearly resembling that name as to be calculated 
to deceive except when the insurer in existence is in the course of beiog 
dissolved and signifies his consent to the Superintendent of Insurance. 

(2) If an insurer, through inadvertence or otherwise, is without such 
consent as aforesaid registered by a name identical with that by which an 
insurer already in existence whether previously registered or not is carrying 
on business or so nearly resembling it as to be calculated to deceive, the 
first-mentioned insurer shall, if called upon to do so by the Superintendent 
of Insurance on the application of the sec md-meotioned iosurer, change 
bis name within a time to be fixed by the Superintendent of Insurance. 
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6 Requirements as to eafiital.-Ko insurer shall be registered unless 

he has as working capital a net sum of net less than 'bis 

rupees exclusive of the deposit to be made before reg.strat.on under Ibis 

Regulation ^ _ (l) Evfry iD5urer sba „, in respect of the insurance busi- 

ness carried on by him in .he State deposit and keep ^vafue of^be 

vernment cost^ or ■^'*^,**'"11"^^‘bMeefter specified, namely 
SCCUr M S Where^Rre"business'done or to be done is life insurance only, fifty 
thousand rupees ^ ^ (q he done jg fire iDsu rance only, 

,hir,y (c , ) h0 wh n ere r rb P e e bu;iness done or to be done is accident and miscellane- 
ous insurance including workmen’s compensation, and motor car insurance, 

th,rty (J? 0 where ^be business done or to be done includes life insurance and 
any one or both of the two classes specified in clauses (6) and (c), one 1 
rupees of which fifty thousand rupees shall be deposited for life insu an 

hUSi 7e) S 'where the business done or to be done does not include life 
insurance but includes all classes specified in clauses (6) and (c), sixty 

thousand may be made by an j nsU rer in instalments of not less 

than one-fourth the total amount before (be application for registration is 
made no. less than one-third the balance before the expiry of one year 
from the commencement of business in the State, and the balance befo 
the expiry of three years from the commencement of business in the 

Bxnzrstii: Jts rsjes ks; 

lion IS made. iosuraDCe business in addition to the class or classes 

in resoec. of which anTnsurer is already liable to make a deposit under 
subsection ( 1 ) or sub-section (2) shall be undertaken by the ,D * ur j;'. u . 

sum in cash or approved securities rnmnlv with the require- 

The insurer shall be deemed to have failed to c mp y period 

men Is of sub-section (1), unless the deficiency is supplied w"bm a Period 

of two months from the date when the deposit or any part thereof 

used for discharge of liabilities. . . i undpr section 7 

8. Reservation of deposits. (1) Any deposit made be 

shall be deemed to be part of the assets of '^jnsurer for lhe 

susceptible of any assignment or charge , nor sha jes arisiDg 0 ut of 

discharge of any liabiliiy of the insurer other , ^°’ aDy sucb liabilities 

policies of insurance issued by the Insurer so long y 
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remaiD undischarged ; nor shall it be liable to attachment in execution of 
aoy decree except a decree obtained by a policy-holder of the insurer in 
respect of a debt the policy-holder has failed to realise in any other way. 

(2) Where a deposit is made in respect of life insurance business the 
deposit made in respect thereof shall not be available for the discharge of 
any liability of the insurer other than liabilities arising out of policies of life 
insurance issued by the insurer. 

9. Refund of deposits. —Where an insurer has ceased to carry on in 
the State any class of insurance business in respect of which a deposit has 
been made under section 7 aod bis liabilities in the State in respect of 
business of that class have been satisfied or are otherwise provided for, the 
Court may, on the application of the insurer, order the return to the insurer 
of so much of the deposit as does not relate to the classes of insurance, if 
any, which be continues to carry on. 

10. Separation of accounts and funds. — (1) Where the insurer 
carries on business of more than one of the classes specified in sub-section 
(1) of section 7, he shall keep a separate account of all receipts and pay¬ 
ments in respect of each such class of insurance business. 

(2) Where the insurer carries on the business of life insurance, the 
excess of receipts over payments in respect of such business shall be carried 
to and shall form a separate fund to be called the life insurance fund and 
the deposit made by the insurer in respect of life insurance business shall be 
deemed to be part of such fund. 

(3) The life insurance fund shall be as absolutely the security of the 
life policy holders as though it belonged to an insurer carrying on no other 
business than life insurance business and shall not be liable for any contracts 
of the insurer for which it would not have been liable had the business 
of the insurer been only that of life insurance and shall not be applied 
directly or iodirecily save as provided in section 48 for any purposes other 
than those of life insurance. 

11. Accounts and balance-sheet. —(1) Every insurer, in the case of 
an insurer specified in sub-clause (a) (it) or sub-clause ( b) of clause (9) cf 
section 2 in respect of all insurance business transacted by him, aod in the 
case of aoy other insurer in respect of the insurance business transacted 
by him in the Stale, shall at the expiration of each calendar year prepare 
with reference to that year— 

{a) in accordance with the instructions contained in Part I of the first 
Schedule a balance-sheet in the form set forth in Part II of that Schedule ; 

(6) in accordance with the instructions contained in Part I of the 
second Schedule a profit and loss account in the forms set forth in Part II 
of that Schedule, except where the insurer carries on business of one class 
only of the classes specified in sub-section (1) of section 7 and no other 

business ; * . 

(c) in respect of each class of insurance business carried on bv him m 

accordance with the instructions contained in Part I of the third Schedule, 
a revenue account in the form or forms set forth in Part II of that Schedule 

applicable to that class of insurance business. 

(2) Unless the insurer is a company to which the Companies Regula¬ 
tion applies, the accounts and statements referred to in sub-section (l) sha l 
be signed by the insurer, or in the case of a company, by the chairman, i 
any, aod two directors and the principal officer of the company, cr in t e 
case of a firm by two partners of the firm, aDd shall be accompanied y a 
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statement containing the names and descriptions of the persons in charge 
of the management of the business during the period lo which such accounts 
and statements refer and by a report by such persons on the affairs of the 
business during that period. 

12. Audit —The balance-sheet, profit and loss account, revenue account 
and profit and loss appropriation account of every insurer, in the case of 
an insurer specified in sub-clause (rr) (it) or sub-clause (b) of clause (9) of 
section 2 in respect of all insurance business transacted by him, and in the 
case of any other insurer in respect of the insurance business transacted by 
him, shall, ur less they are subject to audit under the Companies Regulation 
in the State be audited annually by an auditor and the auditor shall in the 
audit of all such accounts have the powers of, exercise the functions vested 
in, and discharge the duties and be subject to the liabilities and penalties 
imposed on auditors of companies by section 145 of the Companies 
Regulation. 

13. Actuarial report and abstract. —( 1) Every insurer carrying on 
life insurance business shall, in respect of life insurance business transacted 
by him in the State, and also in the cise of an insurer specified in sub¬ 
clause (fi) (it) or sub-clause (b) of clause (9) of section 2 in respect of all 
life insurance business transacted by him, once at least in every five years 
cause an investigation to be made by an actuary into the financial condi¬ 
tion of the life insurance business carried on by him, including a valuation 
of his liabilities in respect thereto and shall cau e an abstract of the report 
of such actuary to be made in accordance with the instructions comained in 
Part 1 of the fourth Schedule and in conformity with the requirements of 
Part II of that Schedule. 

(2) The pro visions of sub-section (1) regarding the making of an 
abstract shall apply whenever at any other time an investigation into the 
financial codition of the in c urer is mad a . with a view to the distribution of 
profits or an investigation is made of which the results are made public. 

(3) Thera shall be appended to every such abstract as is referred to in 
sub-section (1) or sub section (2) a certificate signed by the principal officer 
of the insurer that full and accurate particulars of every policy under which 
there is a liability either actual or contingent have been furnished to the 
actuary for the purpose of the investigation. 

(4) There shall be appended to every such abstract a statement, in 
conformity with the requirements of Part II of the fifth Schedule, and pre¬ 
pared in accordance with the instructions contained in Part I of that 
Schedule, of the life insurance business in force at the date to which the 
accounts of the insurer are made up for the purposes of such abstract : 

Provided that if the investiga'ion referred to in sub-sections (1) and (2) 
is made annually by any insurer, the statement need not be appended every 
year but shall be appended at least ODce in every five years. 

(5) Where an investigation into the financial condition of an insurer 
is made as at a date other than the expiration of the year of account, the 
accounts for the period since the expiration of the last year of account and 
the balance-sheet as at the date at which the investigation is made shall be 
prepared and audited in the manner provided by this Regulation. 

14. Register of Policies and register of claims .— Every insurer, in the 
case of an iosurer specified in sub-clause (a) (it) or sub-clause (6) of sub¬ 
clause (9) of section 2 in respect of all business transacted by him, and in 
the case of any other insurer in respect of the insurance business transacted 

^ by him in the State shall maintain — 
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(n) a register or record of policies, in which shall be entered, in 


res 


the 

any 


~ J W f 

pect of every policy issued by the insurer, the name and address or 
policy-holder, the date when the policy was effected and a record of 
transfer, assignment or nomination of which the insurer has notice, and 

(6) a register or record of claims in which shall be entered every 
claim made together with the date of the claim, the name and address of 
the claimant and the date on which the claim was discharged, or. in the 
case of a claim which is rejected, the date of rejection and the grounds 
therefor. 

i 5. Submissions of returns. —(l) The audited accounts and state¬ 
ments referred to in section 11 and the abstract and statement referred to 
in section 13 shall be printed, and four certified copies thereof shall be 
furnished as returns to the Superintendent of Insurance within six months 
from the eod of the period to which they refer. The Superintendent of 
Insurance may extend the lime allowed for furnishing the abstract and 
statement referred to in section 1 3 by a period not exceeding three monlbs . 

Provided that the said period of six months shall in the case of insurers 
having their principal plac~ of business or domicile outside the State and 
in the case of insurers constituted, incorporated in the State but also 
carrying on business outside the State be extended by three months, and 
provided further that the Government may in any case extend the time 
allowed by this sub-section for the furnishing of such returns by a further 
period not exceeding three months. 

(2) Of the four certified copies so furnished one shall be signed in the 
case of a company by the chairman and two directors and by the principal 
officers of the company and, if the company has a managing; director* or 
managing agent, by that director or managing agent, in the case of a firm, 
by two partners of the firm, and. in the case of an insurer being an individual, 
by the insurer him c elf. 

(3) Where the insurer’s principal place of bu c inpss or domicile is 

outside the State he shall forward to the Superintendent of Insurance, along 
with the documents referred to in section 11, the balance-sheet, profit and 
loss account and valuation statements, if any, which the insurer is required 

the public authority of the country in which the insurer is 

incorporated or domiciled, or where such documents are not 
be filed, a certified statement showing the total assets and 
the insurer at the close of the period covered by the said docu¬ 
ments and his total income and expenditure during that period. 

15. Exemption from certain provisions of the Regulation. Where 
an insurer, being a company incorporated under the Companies Regulation 
in any year furnished his accounts and balance-sheet in accordance wit 
the provisions of the foregoing section 15, be may at the same time sene 
to the Registrar of the Companies a certified copy of such accounts an 
balance-sheet ; and where such copy is so sent it shall not be necessary or 

the company to file a balance-sheet with the Registrar as required by su 

section (l) of section 134 of that Regulation and the copy of the accounts 
aod balance-sheet so sent shall be dealt with in all respects as if they were 

filed in accordance with that section. 

17. Furnishing repo ts .—Every insurer shall furnish to the Superin¬ 
tendent of Insurance a certified copy of every report on the affairs o l ® 
concern which is submitted to the members or policy-holders of the insurer 
immediately after its submission to the members or pclic>-bc ders, as t e 
case may be. 


to file with 
constituted, 
required to 
liabilities of 
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18. Abstract of proceedings of general meetings. Every insurer 
being a company or body incorporated under any law for the time eiog 
in force in ihe Stale shall furnish to the Superintendent of Insurance an 
abstract of the proceedings of every general meeting within thirty days from 

the holding of ihe meetirg to which it relates. _ . . 

19. Custody and inspection of documents and supply of copies . UJ 
Every return furnished to the Superintendent of Insurarce ora certified 
topy thereof shall he kept by the Suretiru rdent and shall he open to inspec¬ 
tion ; aod any person may procure a copy of any such return or ot any 
part thereof on payment of a fee of six annas for everv hundred words or 
fractional part thereof required to be copied, any five figures being deemed 

equivalent to one word. , 

( 2 ) A printed or certified copy of the accounts, statements and abstract 

furnished in accordance with the provisions of section 15 shall, on the 
application of any share-holder or policy-holder made at any time within two 
years from the date on which the document was so furnished, be supplied to 
him by the insurer within fourteen days when the insurer is constituted, 
incorporated or domiciled in the State and in any other case within one 

month of such application. . . 

(3) A copy of the memorandum and articles of association of the 

insurer if a company shall on the application of any policy-holder be supp t- 

ed to him bv the insurer on payment of one rupee. 

20. Powers of Superintendent of Insurance regarding returns.— lU 
If it appears to the Superintendent of Insurarce that any return furnished 
to him UDder the provisions of this Regulation is inaccurate or defective id 

any respect, he may— . . 

(a) require from the insurer such further information, certified it he 

so directs by an auditor or actuary, as he may consider necessary to correct 

or supplement such return ; . 

{b) call upon the insurer to submit for his examination at the prin¬ 
cipal place of business of the insurer in the State any book of account, 
register or other document or to supply any statement wb ich he may speci¬ 
fy in a notice served on the insurer for the purpose ; 

(c) examine any officer of the insurer on oath in relation to the return ; 

{d) decline to accept any such return unless the inaccuracy has been 
corrected or the deficiency has been supplied before tbe expiry of one ™ 0D b 
from the Idateon which the requisition askffig for correction of ‘he i - 
accuracy or supply of the deficiency was delivered to the insurer and1 if 
he declines to accept any such return, the insurer shall be deemed to 1lave 
(ailed to comply with the provisions of sectioD 15 relating to the furnish g 

of retmos.^ may on , he application of an iosurrr and B, ‘“ 

Ihe Superintendent cancel any order made by the Supeno en e 
clause ( a) ( b) or (c) of sub-section (1) or may direct the acceptance of a y 
return which tbe Superintendent has declined to accept, 1 * e ,D U 
fies the Court that tbe aciion of the Superintendent was in the circumsta 

21. Power of Superintendent of Insurance to order revaluation. j? 
appears to the Superintendent of Insurance that aD investigation or a 
to Which section 13 refers does not properly indicate the cond.t,on of «he 
affairs of the insurer by reason of ihe faulty basis adopte id e * 

he may. after giving notice to the insurer and giving bim an ° pp exDe n Se 
be beard cause an investigation and valuation to be made 
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of the insurer by an actuary appointed by the insurer for this purpose and 
approved by the Superintendent of Insurance. 

22. Evi fence of documents. —(l) Every return furni$b 3 d ti the Superin¬ 
tendent of In<Hiranc«, which has been certified by the Superintendent to 
be a return so furnished, shall be deemed to be a return so furnishpd. 

(2) Every document, purporting to be certified by the Superintendent 
of Insurance to be a c^py of a return so furnished, shall be deemed to 
be a copy of that return and shall be received in evidence as if it were 
the original return, unless some variation between it and the original return 
is proved 

23. Summary of returns to be published. —The Government shall 
every year cause to be published, in such manner as it may direct, a 
summary of the accounts, balance-sheets, statements, abstracts and other 
returns under this Regulation or purporting to be uoder this Regulation 
which have been furnished to the Superintendent of Insurance for the year 
preceding the year of publica*ion and may append to such summary anv 
note of the Government and any correspondence in relation thereto. 

24. Returns to be published in statutory forms.— No insurer shall 
publish in the State any return in a form other than that in which it has 
been furnished to the Superintendent of Insurance : 

Provided that Dotbing contained in this section shall prevent aD 
insurer from publishirg a true and accurate abstract from such returns for 
the purposes of publicity. 

25. Alterations in the particulars furnished with application for 
registration to be reported. —Whenever any alteration occurs or is made 
which, affect any of the matters which are required under the provisions of 
sub-section (2) of section 3 to accompany an application by ao insurer for 
registration, the insurer shall forthwith furnish to the Superintendent of 
Insurant full particulars of such alteration. 

26. (l) Every insurer registered, ircorporated or domiciled in the 
State shall subject to the provisions of sub-section ( 2), at all times invest 
and bold invested assets equivalent to not less than 55 per cent, of the sum 
of the amount of his liabilities to holders of life insurance on account of 
matured claims and the amount required to meet the liability on policies 
of life insurance maturing for payment in the State, less the amount of 
any deposit made under section 7 by the insurer in respect of bis life 
insurance business and less any amount due to the insurer for loans granted 
by him on policies of life insurance in approved securities ; 

Provided that an insurer, not being an insurer defined iD sub-clause 
( b ) of clause (9) of section 2, shall invest 68 per cent, of tbe sum instead of 
55 per cent, in approved securities. 

(2) An insurer carrying on business at tbe commencement of ibis 
Regulation to wbcm sub-section (1) applies sball before tbe expiry of four 
years from tbe commencement of this Regulation invest tbe total amouot 
required to be invested by that sub-section in tbe manner required 
thereby : 

Provided that of such total amount the insurer shall have invested 
not less than ooe-fourtb in securities of the nature specified in sub-section 
(1) before the expiry of one year ; not less than one-half before tbe expiry 
of two years, and not less tbao three-fourths before the expiry of three years 
from tbe commencement of this Regulation. 

(3) Every insurer, not being an insurer specified in sub-clause (5) of 
clause (9) of section 2, sball by a trust-deed appoint a trustee in tbe State 
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for .be sum to be invested under clauses (0I and (2). The; jl 'n^haU be 

» subject of the S.a.e and such Uus.-dee b b.W 1»« ™ J * '^Xce w.th 
Jammu and Kashmir Government and shall be r B tIUC |-de*d shall 

the provisions of .he HrRis.ra.ion Regulation 1977. The tiu.l 

specilv .he manner in which sums may'be '"^este . insurer registe red 

27. Statement of investments o ' assets. U) b. V ^ gb , u 

under this Regulation carrying on the bu.ine.s ° f , 

-vr ,i:r ££?£&» s 

certified by the principal officer of the msunsr. , pnt itled at any time to 

(2) The Superintendent cf Insurance shall be entitled at any 

sJh rinsua-. jM^stss a.” 

advances either on hypnlheca.ion of property or on r 5urr 'nder 

otherwise, except bans on life policies issued by him wl,h,D be ' r ^"ffi cer 
value, to any director, manager, managing agent. actuary,° _ v partner 
of . b ; insurer if a company, or where the insurer .. . firm 
therein, or to any other company or firm in which a y - . f 

manager, managing agent, actuary, officer or partner o s e po 
director, manager, managing agent, actuary, officer or partner . ^ 

Provided that nothing herein contained shall apply o 

insurer to a banking company : .... . j ire . tnr manager. 

Proviled further that every existing loan to any dirfC , 

managing agent, audimr. actuary, officer or par.ner, " 0,wM i h h s ' a ; o d ' D ^ en a c 7. 
contract to .he coo.rary, sh dl be repaid within one yea. :U ™' 'f, d irector , 
men, of this Kegula.ion, and in case of default a “ cb ^fault.ng^ director, 

r,ro 6 fficeTn aB :h n e K expiry “ fll the commencement of this 

'■•’totaU....-*«.»'»• «*-»- -SVTS 

from granting such loans or advances o a s > • , Qan or advance is a 

other company of which the company g f? 

subsidiary company. , f co „travetition of 

2°. Liability of directors etc. for ;°^ v rf “ e . h ^ DrovisioDS of section 

section 27.— If by reason of^acontraven ion o bcy .holders, every 

27, any loss is sustained by the ,n?ur ^ r V . wbo is knowingly 

director, manager, managing aK el j l * nreiudice to any other penalty 

a party to such contravention shall without prejudice *nd severally li- 

to which he may be liable under this Regulation, be jointly and 

able to make good the amount of such loss |be asse ts in ths 

30. Assets of insurer how to behest. ma de wilb tbe 

S'a‘e of any insurer shall, except in the cas the corporate name 

Government under section 7 be kept oiberw.se bai d * if a firm 

of the undertaking, if a company, or in the names 

or in the name of the proprietor, if an individual. d , the re¬ 

ly. Limitation on employment of r ana J"'*Z**u£ "he commence- 

muneration payable, to them. M) No * rsar * tbe conduct of bis 

ment of this Regulation appoint a managing agent for tbe 

business. 
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Inspection. 

32 - Power of ’Superintendent of Insurance to order inspection.— (I) 

f u bu P en “";° deDt ° f Insurance has reasoD to believe that the interests 

of the policy-holders of an insurer are in danger or that an insurer is unable 

o mee is obligations or has made default in complying with aoy of the 

provisions o this Regulation or that aD offence urder this Regulation has 

Deen or i> likely to be committed by an insurer or any officer of an insurer 

or i e receives a requisition in this behalf signed by share-holders of an 

msurer being a company less in number tbaD one-tenfh of the whole body 

of share-holders and holding not less than one-iemh of the whole share 

capital or if he receives a requisition in this behalf signed by not less than 

bfty policy-holders holding policies of life insurance that have been in force 

tor not less ihan three years and are of the total value of not less than fifty 

cusan rupees and supported by an affidavit, he may, after giving notice 

o the insurer and giving him an opportunity to be beard, appoint, an 

auditor, or actuary or both, not being an auditor or actuary in the employ 

° u 6 - ,DSU . rer > lo investigate the affairs of the insurer or may himself make 
such investigation. 

( 2 ) Ibe Court may, on the application of an insurer and after giving 

notice to and hearing the Superintendent of Insurance forbid such aciion 

by the superintendent, if the insurer satisfies the Court that it is unnecessary 
in the circumstances. 

(3) The results of any investigation made under this section shall be 

embodied in a report of which one copy shall be lodged with the Superinten¬ 
dent of Insurance and one copy shall be furnished to the insurer: and a 

copy of such report shall be furnished to the policy-holders who have sent 
a requisition for such an Investigation. 

(4) The Superinlendent of Insurance may require the insurer lo comp¬ 
ly within a time to be specified by him (not being less than fifieen days 
rom the receipt of ibe notice by the insurer) with any directions be may 

issue to remedy defects disclosed by such inspection. 

(5) If as a result of any investigation made under ihis Sfdion, the 
Miperintendent of Insurance is of opinion that it is necessary in the interests 
ot the policy-holders that the business of the insurer shoul ) be wound up, or 

'aw 1D * urer . fa,,s to comply with any directions issued under sub-seciion 
v'U, the Superintendent may, after giving notice to the insurer and giving him 

an opportunny to be beard apply to the Court lo have ibe business of ibe 
insurer wound up. 

Powers of investigator. When any investigati on is made in pur¬ 
suance of section 32 the provisions of section 140 of the Companies Regul¬ 
ation shall apply for the purpose of such investigation as they apply in an 
investigation made in pursuance of section 138 of (hat Regula'ion and all 

expenses of and incidental to such investigation shall be defrayed for ihp 
insurer. 


Amalgamation and Transfer of Insurance Business. 

34. Amalgamation and Transfer of Insurance Business —(I) No life 
insurance business of an insurer specified in sub-clause ( a ) (u) or sub-clause 

h rf section 2 shall be transferred to or amalgamated wiih 

t e life insurance business of any other insurer except in accordance with 
a scheme prepared under this section and sanctioned by the Court having 
jurisdiction over one or other of the insurers concerned. 

(2) Any scheme prepared under this section shall set out the agree¬ 
ment under which the transfer or amalgamation is proposed to be effected. 


THE JAMMU AND KASHMIR INSURANCE REGULATION, 1996 . 73 


and shall contain such further provisions as maybe necessary for giving 

efreC (3) ‘ Betee m' application is made to the Court to sanction any such 
scheme notice of the intention to make the appl.cat.oo together with a 
statement of the nature of the amalgamation or transfer as the. ca^ y „ 
and of the reasons therefor shall at least two months before the appl ca. on 
is made be sen. to the Government, and cert.fied coP.es of he fonow ng 
documents shall befurnishedto.be Government and shall during the wo 
months aforesaid be kept open for the inspection of the members andpol cy 
holders at the principal and branch offices and chief agenc.es of the insurers 

'^'^uT'^draft'of the agreement or deed under which it is proposed to 

and liabilities Of the insurer concerned 

id such amalgamation or transfer ; and nn j.j 

(c) the actuarial or other reports on which the scheme was founded 

including a report by an independent actuary on the proposed amalgamation 

° r ,ra (4) fe Where an application under sub-section (J) is made to the Court 

within three months from the commencement of this 
Court may. on application, extend for the insurer whose business .to be 
transferred to or amalgamated with the business of another insurer, be time 
allowed for registration and for the payment of the firs, instalment c. the 
deposit under sections 3 and 7 for such period not exceeding nine months as 

the Court may think fit. . _ . , x »._ 

35. Sanction of amalgamation and transfer by Court. When any 

application such as is referred to in sub-section ( . 3 ° f sect ‘°“ j. 34 * di 7 ects 
to the Court, the Court shall cause if for special reasons t , 

notice of the application to be sent to every person resident In fbe Stat 
who is .he holder of a life policy of any insurer conce ned and sha l cause 
a statement of the nature and terms of the amalgamation « mansfer as t 
case maybe, to be published in such manner and or ^ Penod as , 
may direct, and after hearing the directors and such Pol'cy-holders as 

apply to he heard and any other ^°uXdTbat no sufficient ob- 

heard, may sanction the arrangement, if it »s »a - 

jec’ion to the arrangement has beeD establis e . transfer —Where 

36. Statements required after amalgamation and '™ sfer - ™ 

an ama’gamation takes place between any ^^X.ber in Accordance 

any business of one insurer is transferred * insurer carrying 

with a scheme confirmed by .he Court or othrrw^e.the^ insurer carrying 

on the amalgamated business or the insurer to w the date of 

ferred, as ihe case may be, shall, within t tee fae Government— 

ihe completion of the amalgamation cr trans er, under which 

(a) a certified copy of the scheme, agreement or deed under 

the amalgamation or transfer has been e . fcC,e ’ a " d or , D tbe case of 

(« a declaration signed by every insurer D “ or , 0 the best 0 f 

acrmpany by the chairman and the pr ‘" c ' pa any person whatsoever 

their belief every payment made or to be mad.e to Jany P and 

on account cf ,he amalgamation or transfer is or are to 

that no other paymems beyond those s~ c-mrities or other property 

be made either in money, policies, bonds, va ua _ ma i« am atioD or transfer, 
by or with tbe knowledge of any parties to the amalgamation 

and 
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(c) where the amalgamation or transfer has not been made in accor¬ 
dance with a scheme confirmed by the Court— 

(?) certified copies of statements of the assets and liabilities of the 
insurers concerned, aod 

(n) certified copies of the actuarial or oiber reports upon which the 
agreement or deed was founded. 

Assignment or Transfer of Policies and Nominations. 

37. Assignment and transfer of life insurance policies. —(l) A 
transfer or assignment of a policy of life insurance, whether with or without 
consideration, may be made only by an endorsement upon the policy itself 
or by a separate instrument, signed in either case by the transferor or by 
the assignor or his duly authorised agent and attested by at least one 
witness, specifically setting forth the tact cf transfer or assignment. 

(2) The transfer or assignment shall be complete aod effectual upon 
the fxecution of such end)rsemeot or ins'rument duly attested but shall 
not be operative as against an insurer and shall not confer upon the trans¬ 
feree or assignee, or his legal representative any right to sue for the amount 
of such policy or the moneys secured thereby until a notice in writing of 
the transfer or assignment has been delivered to the insurer at bis principal 
place of business in the State by or on behalf of the transferor or transferee. 

(3) The date on which the notice referred to in sub-section (2) is de¬ 
livered to the insurer shall regulate the piiority of all claims under a transfer 
or assignment as between persons interested in the policy ; and where there 
is more than one instruments of transfer rr assignment the priority of the 
claims under such instruments shall be governed by the order in which the 
notices referred to in sub-section (2) are delivered- 

(4) Upon the receipt of the notice referred to in sub-section (2), the 
insurer shall record the fact of such transfer or assignment together with the 
date thereof aod the name of the transferee or the assignee and shall, on 
the request of the person by whom the notice was given, or of the transferee 


or assignee, on payment of a fee not exceeding oDe rupee, grant a written 
acknowledgement of the receipt of such notice and any such acknowledge¬ 
ment shall be conclusive evidence against the insurer that he has duly receiv¬ 
ed the notice to which such acknowledgement related. 

(5) From the dale of the receipt of the Do'ice referred to in sub-section 
(2) the insurer shall recognise the transferee or assignee Darned iD the notice 
as the only person entitled to benefit UDder the policy, and such person shall 
be subject to all liabilities and equities to which the transferor or assignor was 
subject at the date of the transfer or assignment and may institute any 
proceedings in relation to the policy without obtaining the consent of the 
transferor or assignor or making him a party to such proceedings. 

(b) The rights and remedies of the assignee or transferee of a policy 
of life insurance existing prior to the commencement of this Regulation 
shall not be affected by the provisions of this section. 

(7) Notwithstanding any law or custom having the force of law to the 
contrary, an assignment in favour of a person made with the condition that 
it shall be inoperative or that the interest shall pa^s to some other person 
on the happening of a specified event during the life of the policy-holder, aod 
an assignment in favour of the survivor or survivors of a number of persons. 


shall be valid- 

38. Nomination by policy-holder. —(l) The bolder of a policy of 
life insurance may when effecting the policy or at any time before the policy 
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matures for payment, nominate the P^rsenior P f " s ®” s e ‘° h wh ° m * be 

secured by tbe policy shall be pai m be enectua l shall, unless it is 

(2) ADy such nomination m o an en d orsem ent on 

-;rr it tfsswr ssrrs? * - — - 

a further endorsement or a will, as t eca d - ee f or register- 

™ 2 = sra' rtTiUe*-- ..- 

acknowledgement of having done so. .. ma( j e j D accordance with 

(4) A transfer or assignment ot a policy 

section^ 7 “^n -e 

r^»r e :^ e b“: 

secured by tbe policy shall be payab Q U cces«ion certificate, 

legal heirs or legal representatives or the holders of a succession 

as the case may be. nominees tbaD one, a 

n Jl “^vS PO^Ser. the »»», secured by Ibe 

policy survivor shall be payable AGENTS. 

39. Prohibition of payment by u>oy of f , ix m0 ntbs 

<,,oc uring business. (I) No person sbaR after .he expiry ^ p « aDy 
from tbe commencement of this Regula . P• Y or otherw i se for 

remuneration or reward whether by way State to any person except 

soliciting or procuring insurance business in the Slat^y ^ bebalf of 

:: busioess emp,oys ,iceDSed 

insurance agents. i 5 j under section 41 shall be paid or con- 

(2) No insurance agent licensedI under secuo ^ io any form an 

tract to be paid by way of com ™}?* XO * ° ur * oce business, forty per cent, of 
amount exceeding, in the case of > ,j or policies effected through 

Si fi and y five r peV'cTm.^a^ewa, Premium. or, in the case of business of 

- is® 

pay, during .he firs. ten years of „ »» °° licy 

fifty-five per cent, of the fast y P f tfae reDeW <il premiums. 

policies effected through them and s,xp * rC *J h payme nt under any con- 
fa) Nothing in this section shall preve^ b^p of gratuitles or 

tract existing prior to the opera t0 b , s representatives after 

renewal commission to an insurance ag through him before tbe 

his decease in respect of insurance busm 

said date. * M npr( . 00 s ball allow or offer to 

40. Prohibition of rebates. (1) No p person to effect 

allow either direcily or indirecily. " e risk elating to lives or 

or renew an insurance in respect of any UiD o| the commission 

properly io the Stale any rebate of ,he . W *°’ °. h a policy, Dor sball any 
payable or any rebate of the premium reb ate, except sucb rebate 

person taking out or renewing a policy accept a V 
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as may be allowed io accordance with the published prospectuses or tables 
of the insurer. 

(2) Any person making default in complying with the provisions of 
this section shall be punishable with fine which may extend to one hundred 
rupees unless the default is made by a person effecting or renewing a policy, 
in which case he shall be punishable with fine which may extend to fifty 
rupees only. 

41. Licensing of insurance agents. —(1) The Superintendent of 
Insurance or an officer authorised by him in this behalf shall in the pres¬ 
cribed manner and on payment of the prescribed fee which shall not be more 
than one rupee, issue to any individual making an application under this 
section and not suffering from any of the disqualifications hereinafter men¬ 
tioned a licence to act as an insurance agent for the purpose of soliciting or 
procuring insurance business. 

(2) A licence issued under this section shall entitle the holder to act 
as an insurance agent for any registered insurer. 

(3) A licence issued under this section shall expire on the first day of 
Balsakh in each year, but shall, if the applicant does not suffer from any of 
the disqualifications hereinafter mentioned, be renewed from year to year 
on payment of a fee of one rupee. 

(4) The disqualifications above referred to shall be the following :— 

(<i) that the person is a minor ; 

(6) that he is found to be of unsound mind by a Court of competent 

jurisdiction ; 

(c) that be has been found guilty of criminal misappropriation or 
criminal breach of trust or cheating by a Court of competent jurisdiction ; 

(d) that in the course of any judicial proceeding relating to any policy 
of insurance or the winding up of an insurance company or in the course 
of an investigation of the affairs of an insurer it has been found that he has 
been guilty of or has knowingly participated in or connived at any fraud, 
dishonesty or misrepresentation against an insurer or an assured. 

(5) If it be found that an insurance agent suffers from any of the 
foregoing disqualifications, without prejudice to any other penally to which 
he may be liable, the Superintendent of Insurance shall, and if the agent has 
knowingly contravened any provision of this Regulation may, cancel the 
licence issued to the agent under this section. 

42. Register of insurance agents . —(1) Every insurer and every 
person who acting on behalf of an insurer employs licensed insurance agents 
shall maintain a register showing the name and address of every licensed 
insurance agent appointed by him and the date, if any, on which his appoint¬ 
ment ceased. 

(2) Any individual not holding a licence issued under section 41 who 
acts as an insurance agent shall be punishable with fine which may extend 
to fifty rupees, and any insurer who, or any person acting on behalf of an 
Insurer who appoints as an insurance agent any individual not so licensed, 
or transacts any insurance business in the State through any such individual, 
shall be punishable with fine which may extend to one hundred rupees. 

(3) The provisions of sub-section (2) shall not take effect until the 
expiry of six months from the commencement of this Regulation. 

43. Prohibition of cessation of payments of commission. Notwith¬ 
standing anything to the contrary in a contract between any person and an 
insurance agent licensed under section 41 forfeiting or stopping payment 
of renewal commission to such insurance agent, no such person shall in res¬ 
pect of life insurance business done in the State refuse payment to an 
insurance agent of commission on renewal premiums due to him under the 
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agreement by reason only of .he termination of bis agreement except for 

or indirectly solicit or procure insurance 

business for anv other person. R . AW 

cppciAL Provisions of law. 

.. d t iQ be called in question on ground of misstatement 

44. Policy » 0 ' *° f u(e iD ,;urance effected before the commence- 

ofhr two >wrl.-No policy « “ “ 0 , two years from the date of 

men. of ,h » *** »| ,£h R f g u , ali „n and no policy of life insurance effected 

E'en 0 ; rl^oTa SET- 

- r. 6 sir 

matter and fraudulently made by the policy-holder and that the pohcy- 

knew at the time of making it that the statement was false 

45. Application of State Law to policies issued in the Stal* 

holder of a policy of insurance Issued by an 

h.iQinass transacted in the State after the commencement of this l yK a,an 
shall have the right, notwithstanding anything to the contrary con a e ^ 
the policy or in any agreement relating thereto to receive pay , . 

S.a-.’of ” ,° sum secured .hereby nod .o sue for any re ef - -pec of .be 

^b.r, c ; u s.:‘ s: f S --- 

sucb V pect °‘ 

of life insurance maturing for payment m' ^ou« 

reason of conflicting claims to or I09U c j t j s impossible otherwise 

secured (hereby or for any other adequa e reason 1, is Impo^.D^. ^ ^ 

for the Insurer to obtain a satisfactory months from the date 

amount, the insurer shall before t e exp ( j D(Q tb0 Court within 

of the maturing of the policy apply o pay amount is 

the jurisdiction o( which is situated the place at wnicn 

payable ^ any' su ‘ h ‘’ avm ° n * f b ‘ “ 

satisfactory discharge In .he Insurer for the W™”' ° “ fmeTcourt under 

(3) An application for permlss on to make »^ affidavit signed by 

this section shall be made by a petition ve following particulars, 

a principal officer of the insurer setting forth the following P 

namely :— . . 

(а) the name of the insured person and his address • f bls dealb ; 

(б) If .he Insured person Is deceased, .he date and place of 

(c) the na.ureof.be policy and .be amount secured by U. 

(d) .he name and address of each cla.maut so far as Is Known 

Insurer with details of every notice of claim received ; sa i| s fac.ory dis- 

(e) the reasons why in the opinion o the insurer a satisfactory 

charge cannot be obtained for the payment o t e a / nol J° ' . „j tb DO tice of 
(/) the address at which the insurer may be served wim 

any proceeding relating to disposal of the amount paid 
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(4) An application under this section shall Dot be entertained by 
the Court if the application is made before the expiry of six months from 
the death off the insured, or the maturing of the policy by survival. 

(5) If it appears to the Court that a satisfactory discharge for the 
payment of the amount cannot otherwise be obtaioed by the insurer it 
shall allow the amount to be paid into Court and shall invest the amount 

in approved securities pending its disposal. . 

(6) The insurer shall transmit to the Court every notice of claim 
received after the making of the application under sub-section (3), and any 
payment required by the Court as costs of the proceedings or otherwise 
in connection with the disposal of the amount paid into Court shall as to 
the costs of the application under sub-section (3) be borne by the insurer 

and as to any other costs be in the discretion of the Court. 

(7) The Court shall cause notice to be given to every ascertained 

claimant of the fact that the amount has been paid ioto Court and shall 
cause notice at the cost of any claimant applying to withdraw the amount 

to be given to every other ascertained claimant. 

(8) The Court shall decide all questions relating to the disposal of 

claims to the amount paid ioto Court. 

47. Directors of insurers being companies. (1) Where the insure 
is a company incorporated under the Companies Regulation and carries on 
the business of life insurance, not less than one-fourih of the whole number 
of the directors of the company shall be persons having the prescriDeci 
qualifications and bolding policies of life insurance issued by the company, 
and shall be elected to the Board of Directors of the company in the pres¬ 
cribed manner by the holders of policies nf life insurance issued by the 

company. . _ . 

(2) This section shall not take effect until the expiry of one year from 

the commencement of this Regulation. . 

48. Restriction on dividends and bonuses.— insurer,.being an insurer 

specified in sub-clause {a) (») or sub clause (6) of clause (9) o section • 
who carries on the business ol life insurance shall in respect of such u 
insurance business declare or pay any dividend to shareholders or any boous 
to policy-holders except out of a surplus ascertained as the result ot an 

actuarial valuation of the assets and liabilities of the insurer. 

49. Notice of options available to the assured on the lapsing of a 
policy— An insurer shall, withio three months of the lapsing of a policy o 
life insurance, give notice to the policy-holder informing him o the opnons 


available to him. .. , . . 

50. Supply of copies of Proposals and medical reports. Every 

insurer shall on application by a policy-holder and on payment o a ee n 
exceeding one rupee, supply to the policy-holder certified cop.es of .bei ques¬ 
tions put to him and bis answers thereto contained in his proposal for 
insurance and in the medical report supplied in connect,on therewith 

51. Prohibition of business on dividing pnnof.il No insurer shaU 

after the commencement of this Regulation begin or ® fl "\ r . '‘"rincioa? 

that date continue to carry on any business upon the dm g P • 

that is to say, on the principaltbat .be benefit secured by a pal cy s not 
fixed but depends either wholly or partly on the results of •. di.trib*io» ol 
certain sums amongst policies becoming claims within deDeD d 

or on the principal that the premiums payable b » ■ ^ 

wholly or partly otl the number of policies becomiog claims 

time-limits : 
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Provided that nothin* in this section shall be deemed toprevenan 

addition9,0 

- TiSix: srtssJ 'szzsrzfa; bS= 

business on the dividing principle after the commencement .y'p£ cent. of 
shall withhold from distribution a sum of notJew e *eommeocement pf this 

the premiums received during each yea tn make up the amount 

Regulation in which such business is continued so as to make up the am 

required for investment under section 26. 

q Winding up. . 

Winding ub by the Court .-(1) The Court mav order the winding 

cb T'" ridS"’.- «. «»*...*- •» 

Pnnrt mav order the winding up of an insurance company 

so. applied in this behalf to the Court on any of the follow,ng grounds. 

nf,me (, y ) That the company has failed to deposit or to keep deposited with 

ihe Government the amounts required by section 7 ; , . 

Zt the company having faded to comply w.th any requirement 

£s st 

7BB1 S srr- sssss 

,ha ' MZbaTZ'conUnua'nce ol the company is prejudicial to the interests 
of >bepo',cy o holder. ^ _ NolwUbstandi anything^on.aine^ in 

the Companies Regulation, an insurance company shall or 9 re . 

z ^ «* *—° f i,s Habi,i,ies 

“ “T TalZion SZ“aZiti».-U) I- ‘be winding up of an insurance 

company or in the insolvency of any other insurer l ® \f manner and upon 
and the liabilities of the insurer shall be ascertaioe id c U biect so far 

such basis as the liquidator or receiver in insolvency d , » direct- 

as applicable, to the rule contained in the sixth Schedule and to any 

ions which may be given by the Court. n f nf tbe amount of 

(2) For the purposes of any reduction by th . and liabilities 

ihe contracts of any insurance company the value of ~ . sba |j b 

of the company and all claims in respect of policies issued by it sba 1 he 

ascertained in such manner and upon such basis as the Court tbtoKs p p 
having regard to the rule aforesaid. 
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(3) The rule in the sixth Schedule shall be of same force and may be 
repealed, altered or amended as if it were a rule made in pursance of section 
246 of the Companies Regulation and rules may be made under that section 
for the purpose of carrying into effect the provisions of this Regulation with 
respect to the winding up of insurance companies. 

55. Application of surplus assets of life insurance found in liquidation 
° r insolvency. —(l) In the winding up of an insurance company and in the 
insolvency of any other insurer the value of the assets and the liabilities of 
the insurer in respect of life insurance business shall be ascertained separ¬ 
ately from the value of any othpr a^ets or any other liabiliiies of the insurer 
and no such assets shall be applied to the discharge of any liabilities other 
than those in respect of life insurance business except in so far as those 
assets exceed the liabilities in respect of life insurance business. 

(2) In the winding up of an insurance company carrying on the 
business of life insurance or in the insolvency of any other insurer carrying 
on such business where any proportion of the profits of the insurer was before 
the commencement of the winding up or insolvency allocated to policy- 
holders, if when the assets and liabilities of the iosurer have been ascertained, 
there is found to be a surplus of assets over liabilities (hereinafter referred 
to as a prima facie surplus) there shall be added to the liabiliiies of the 
insurer in respect of the life insurance business an amount equal to such 
proportion of the prima facie surplus as is equivalent to such proportion 
of the profitB allocated to share-holders and policy-holders as was allocated 
to policy-holders during the ten years immediately preceding the commence¬ 
ment of the winding up and the assets of the insurer shall be deemed to 
pxceed his liabilities only in so far as those assets exceed those liabilities 
after such addition. 

Provided that — 

D if in any case there has been no such allocation or if it appears 
to the Court that by reason of special circumstances it would be inequitable 
that the amount to be added to the liabilities of the insurer in respect of 
the life insurance business should be an amount equal to such proportion as 
aforesaid, the amount to be so added shall be such amount as the Court may 
direct and 

(6) for the purpose of the application of this sub-section to any case 
where before the commencement of the winding up or insolvency a propor¬ 
tion of such profits as aforesaid of a branch only of the life insurance busi¬ 
ness in question has been allocated to policy-holders, the value of the assets 
and liabilities of the insurer in respect of that branch shall be separately 
ascertained in like manner as the value of bis assets and liabilities in respect 
of the life insurance business was ascertained, and the surplus so found, if 
any, of assets over liabilities shall, for the purpose of determining the amount 
to be added to the liabilities of the iosurer in respect of the life insurance 
bU'iness be deemed to be the prima facie surplus. 

56, Winding up of secondary companies. —(l) Where the insurance 
business or any part of the insurance business of an insurance company has 
been transferred to another insurance company under an arrangement in 
pursuance of which the first mentioned company (io this seciioo referred to 
as the secondary company) or the creditors thereof has or have claims 
against the company to which such transfer was made (io this section 
referred to as the principal company) then, if the principal compaoy is 
being wound up by or under the supervision of the Court, the C urt shall 
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(subject as hereinafter mentioned) order the secondary £ * 

wound up in conjunction with the princtpa be llauidator for 

same or any subsequent order appoint the same person to be 

the two companies and make provision for such other matters as may se 

to the Court necessary with a view to the compao.es be.ng wound up 

lhe ^TVr C c 0 omme D ncemen, of the winding up of the principal company 
shall! save as otherwise ordered by the Court, be the commencement of the 

winding liabilities of the members of .be several 

com auie! D among"hemse,ve B s the Court shall ^ve regard , ,h«. constt ut- 

ion of the companies and to the arrangements entered b ™" ^ 

SJtaT. f'dWr.r’eSr.’rf ta «» case o,the Winding UP 

- * - 

being wound up at the same time as the principal compa V rom oanv 

alleged to be secondary, .be Court shall not d.rect ‘be secondary company 
to be wound up, unless, after hearing all objections (if any) that may be 
urged by or on behalf of the company against Us being wound up the 

Court is c,f opinion that the company is secondary to the principal « 
and that the winding up of .he company in conjunction with the principal 

“ m ?s" i.‘“ b. — a »;b. —s; 

secondary company in conjunction with the principal company y 
creditor of, or person interested in, the principal or secondary company. 

(6) Where a company stands in the relation of a Principal comply 

to one insurance company and in .be relation of a “ c ^*f 

some Other insurance company or where there are several .nsuraoce com 

nanies standing in the relation of secondary companies to one P r,oc, P“' 

hszjx ss. si Jt-sr-ss ”»» srsssra 

prepared aDd submitted for confirmation of the Court 

provisions of this Regulation. o .. chall nrovide for the 

allocation wnd distributing of the assets and liabilitie^o^th^ company^- 

tween any classes of business affected (including t future rights 

assets which may arise on the proposed winding up), ^ and for tbe 

of every class of policy-holders in respect of 1 P .• b are propoS ed 

manner of winding up any of the affairs of the comp V memorandum 

lobe wound up and may contain provisions for alte 8 nrnvisions as 

of the company with respect to its objects and such ur 

may be expedient for giving effect to the scheme valuation of 

(3) The provisions of this Regulation relating annliraiion of 

liabilities of insurers in liquidation and insolvency and to tbe app 
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surplus assets of the life insurance fund i’d liquidation or insolvency shall 
apply to the winding up of any part of the affairs of a company in accor¬ 
dance with the scheme under this section in like manner as they apply in 
the winding up of an insurance company, and any scheme under this section 
may apply with the necessary modifications any of the provisions of the 
Companies Regulation relating to the winding up of companies. 

(4) Ad order of the Court confirming a scheme under this section 
whereby the memorandum of a company is altered with respect to its object 
shall as respects the alteration have effect as if it were an order confirmed 
under section 12 of the Companies Regulation and the provisions of sections 
15 and 16 of that Regulation shall apply accordingly. 

58. Return of Deposit. — In the winding up of an insurance company 
and in the insolvency of any other insurer the liquidator or assignee, as 
the case may be shall apply to the Court for an order for the return of the 
Deposit made by the company under section 7 and the Court shall, on such 
application order a return of the Deposit subject to such terms and condi¬ 
tions as it shall direct. 

59. Notice of Policy Value. — Id the winding up of an insurance 
company for the purposes of a cash distribution of the assets and id the 
insolvency of any other insurer the liquidator or assignee as the case may 
be in the case of all persons appearing by the books of the company or 
other insurer to be entitled to or interested in the policies granted by the 
company or other insurer shall ascertain the value of the liability of the 
company or other insurer to each such persons and shall give notice of such 
value to those persons in such manner as the Court may direct and any 
person to whom notice is so given shall be bound by the value so ascertained 
unless be gives notice of bis intention to dispute such value iD such manner 
and within such time as may be specified by a rule or order of the Court. 

6C. Power of Court to re.luce contracts of insurance. —(1) Where 
ao insurance company is in liquidation or any othpr insurer is insolvent the 
Court may make an order reducing the amount of the insurance contracts of 
the company or other insurer upon such terms and subject to such conditions 
as the Court thinks just. 

(2) Where a company carrying on the business of life insurance has 
been proved to be insolvent, the Court may if it thinks fit iD place of making 
a winding order reduce the amount of the insurance comracts of the com¬ 
pany upon such terms and subject to such conditions as the Court thinks hf. 

(3) Application for an order under ibis section may be made either by 
the liquidator or by or on behalf of the company or by a policy-holder, or 
by the Superintendent of Insurance and the Superintendent of Insurance 
and aoy person whom the Court thinks likely to be affected shall be entitled 
to be beard on aoy such application. 

61. Particulars to be filed by insurers established outside the 
State. Every insurer, having bis principal place of business or domicile 
outside the State, who establishes a place of business within the State or 
appoints a representative in the State with the object of obtaining insurance 
business, shall withiD three months from the establishment of such place 
of business or the appointment of such agent, file with the Superintendent 
of Insurance— 

(a) a certified copy of the charter, statutes, deed or settlement or 
memorandum aod articles or other instrument constituting or defining the 
constitution of the insurer, and if tbe instrument is not written in the English 
language, a certified translation thereof ; 
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(6) a list of the directors, if the insurer is a company ; 

(c) the name and address of some one or more persons resident in the 
State authorised to accept on behalf of the insurer service of process and 
any notice required to be served on the insurer, together with a copy of the 

power of attorney granted to him ; , .. 

(J) the full address of the principal office of the insurer in the State. 

62. Books to be kept by insurers established outside the s * ate - 
Every insurer having bis principal place of business or domicile outside the 
State shall keep at bis principal office in the State such books of account, 
registers and documents as will enable the accounts, statements and abstracts 
which he is required under this Regulation to furnish to the Superintendent 
of Insurance in respect of the insurance business transacted by him in the 
State to be compiled and, if necessary, checked by the Superintendent or 

Insurance. 

PART III. 

Miscellaneous. 

63. Penalty for default in complying with or act in contravention of 
this Regulation. —Except as otherwise provided in this Regulation, any insurer 
who makes default in complying with or acts in contravention of any 
requirement of this Regulation, and where the insurer is a company, any 
director, managing agent, manager or other officer of the company or where 
the insurer is a firm, a D y partner of the firm who is knowingly a party to 
the default, shall be punishable with fine which may extend to one thousand 
rupees and in the case of a continuing default, with an additional line 
which may extend to five hundred rupees for every day during which the 

default continues. . . ... - 

64 Penalty for transacting insurance business ttt contravention of 

section 3, 6 and 7.—(!) Any insurer or any person acting on behalf of an 
insurer, who transacts any class of insurance business in contravention of 
any of the provisions of section 3, section 6, section 7, or does aDy one 
or more of the acts constituting the business of Insurance in relation to any 
such class of insurance business shall be punishable with fine which may 

extend m tivokJowingiy taking out a policy of insurance with any 

insurer or person guilty of an offence under sub-section (I) shall be punish- 

able with fine which may extend to five hundred rupees. 

65 Penalty for false statement of document. Whoever, in any 

return, ‘report. certificate, balance-sheet or other document, required by o 
for the purples of any of the provisions of this Regulation. wlful ' y A* 
a statement false in any material particular knowing U to be false sha be 
punishable with imprisonment for a term wb.ch may extend to three years, or 
with fine which may extend to one thousand rupees, or with both. 

66. Wrongfully obtaining or withholding property.— Any director, 

managing agent, manager or other officer or employee o an • 

wrorgfully obtains possession of any properly of the insurer or 

such property in his possession wrongfully withholds it or wt U R | ation 

it to purposes other than those expressed or authorised by ..... 

shall, on the complaint of the insurer or any member or any P 

thereof be punishable with fine which may extend to ODe t ousan 

ard may be ordered by the Court trying the offence to deliver up or [* fu 

within a lime to be fixed by the Court any such property 

talned or wrongfully withheld or wilfully misapplied and in default to suiter 

imprisonment for a period not exceeding two years. 
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67. Wrongfully diminishing life insurance fund.—U on the appli- 
cation of an insurer or any member of an insurance company or any po icy- 
holder or tbe liquidator of an insurance company (in the event of ibe 
insurer being in liquidation) tbe Court is satisfied that by reason of apy 
contravention of the provisions of this Regulation the amount of the li © 
insurance fund has been diminished, every person who was at the time o 
the contravention a director, manager, liquidator or an officer of tbe insurer 
shall be deemed in respect of the contravention to have been guilty o 
misfeasance in relation to tbe insurer unless be proved that the contraven 
tion occurred without his consent or connivance and was Dot facilitate y 
any neglect or omission on his part ; and the Court shall have a t © 
powers which a Court has under sections 235 and 237 of the Companies 
Regulation and shall also have the power to assess the sum by which tbe 
amount of the life insurance fund has been diminished by reasons of • e 
misfeasance and to order any person guilty thereof to contribute to t a 
fund the whole or any part of that sum by way of compensation. 

68. Previous sanction of Government for institution of p r0 
ceedifigs. — Except where proceedings are instituted by the Superinten ent 
of Insurance, no proceedings under this Regulation against an insurer or 
any director, manager or other officer of an insurer or any person who is 
liable under sub-sectioD (2) of section 40 shall be instituted by any person 
unless he has previous thereto obtained the sanction of the Government n 

this behalf. . .. . „ „ r 

69. Power of Court to grant relief—\l In any proceedings, civil or 

criminal it appears to the Court hearing the case that a person is or may 
be liable in respect of negligence, default, breach of duty or breach of trus 
but that be has acted honestly and reasonably and that having regard to an 
the circumstances of tbe case be ought fairly to be excused for tbe negli¬ 
gence, default, breach of duty or breach of trust, the Court may relieve in® 
either wholly or partly from his liability on such terms as it may tbinK 

70. Cognizance of offence.— No Court Inferior to that of a magistrate 

of the first class shall try aoy offence under this Regulalion. . . .. 

71. Appeals -( l) Au appeal shall lie to the Court having junsdict- 

ion from any of the following orders, namely : 

(а) an order uoder section 3 refusing to register, or cancelling tbe 

registration of, an insurer ; . 4 . hi c 

(б) an order under section 5 directing the insurer to change bis 

(c) an order under section 41 cancelling tbe licence issued to an agent, 
id) an order made in the course of the winding up or insolvency o 

an insurer. . , . „ (i \ 

(2) Tbe Court having jurisdiction for the purpose of sub-secnon IU 

shall be tbe principal Court of civil jurisdiction within whose local limi 

principal place of business of tbe insurer concerned is situate. /,> 

(3) An appeal shall lie from aoy order made under s « b ; s « c ,0D 

to the authority authorised to hear appeals from the decisions o 
making tbe same and tbe decision on such appeal shall be final. . 

72. Service of noticed l) Any process o' not.ce r.qu.red lo^e 
served on aoy insurer shall be sufficiently served if addressed to any .person 
registered with the Superintendent of Insurance as a P^soo r ,“^ered post 

accept notices on behalf of the Insurer and left at or sent by g 
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to. the address of such person as registered with the Superintendent of 
Insurance ^ ^ documeDt which | s by tb | s Regulation required 

tobesent to any policy-holder may be addressed and sent to the person to 
whnm notices resDecting such policy are usually sent and any notice so 
addressed and sent shall be deemed to be notice to the bolder ol such policy' : 

Provided that, where any person claiming to be interested in a policy 
as transferee, assignee or nominee has given to an insurer notice in writing 
of his interest, any notice which is by this Regulat.on required to be sent 
to policy-holders shall also be sent to such person at the address specified by 

him Declaration of interim bonuses.-Norwitbstanding anything to 

the contrary contained in this Regulation an Insurer carrying oo the busi- 
ness of life insurance shall be at liberty to declare an Interim bonus or 
bonuses to policy-holders whose policies mature for payment by reason of 
death or otherwise duriog the inter-valuation period on the recommendation 
of the investigating actuary made at the last proceeding valuation. 

74 Acquisition of surrender values by policy.—(1) Where a definite 
number of premiums is payable a policy of life Insurance on which all 
premiums have been paid for three consecutive years shall acquire a 
guaranteed surrender value and notwithstanding any contract to the contrary 
shall not lapse by reason of non-payment of further premium but sbal 
notwithstanding such non-payment be kept alive to the extent of its paid 

UP V3 Bxblanation.—Fot the purposes of this sub-section the paid up value 
of a policy shall be an amount bearing to Ibe total sum assured by the policy 
the same proportion as the total of the premiums already paid on the policy 

bears to the total of the premiums payable under the policy. 

(2) A policy kept alive to the extent of its paid up value under sub 

section (l) shall not participate in any profits of Ihe insurer earned after the 
conversion of the’.pollcy into a paid up policy. 

(a) Iollcles C ln°respe a cl “of which !he sum assured Is payable only oo 

::k skshe ^ 

laPS V5 rO p 0 V°r D ^^TollrnmeTZmake eules-U) The Government 
may, subfcTto the condition of previous'Publica.ior .by 

Government Gazette, make rules to carry o generality of the fore- 

(2) In particular nnd without prejudice to the generality or 

going power, such rules may prescribe Ar . ua ries • 

in!— - 

suance of tbla Regulation Including t e P * | aSD ectioo and verifi- 

and payment of interest on such deposits, and their inspection 

cation by the Superintendent of Insurance ; 
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id) the maDDer in which the prospectuses and tables referred to in sub¬ 
section (l) of section 40 shall be published and the form in which they shall 
be drawn up : 

(e) the matters to be prescribed for the purposes of section 47 ; 

(/) the manner in which the investment of assets of an insurer shall 
take place ; 

(g) restrictions on loans ; 

M the manner in which statements of assets shall be furnished. 

76. Alteration of forms. —The Government may, on the application 
or with the consent of an insurer, not being a company, alter the forms 
contained in the Schedule as respects that insurer, for the purpose of adapt¬ 
ing them to the circumstances of that insurer : 

Provided that nothing done under this section shall exempt the insurer 
from supplying all information required under this Regulation so far as it is 
possible for the insurer to do so. 

77. Power to exempt from certain requirements ;—The Government 
may, by notification in tbe Government Gazette, exempt any insurer con¬ 
stituted, incorporated or domiciled in India from tbe provisions of section 
6 relating to deposits or from furnishing statements and documents pres¬ 
cribed by any section or from the provisions of any other section relatiog to 
tbe keeping of assets in the State under section 26 either absolutely or subject 
to such conditions or modifications as may be specified in tbe notification. 

78. Saving of provisions of Companies Regulation. —Nothing in tbe 
Regulation shall affect the liability of an insurer being a company to comply 
with tbe provisions of the Companies Regulation, in matters otherwise 
specifically provided for by this Regulation. 

79. Exemption. — Nothing in this Regulation shall apply to : — 

( a ) any recognised fund in existence maintained by or on behalf of 
Government servants or Government pensioners for tbe mutual benefit of 
contributors to the fund and of tbeir dependents or 

(b) any society registered under the Jammu and Kashmir Co-operative 

Societies Regula'ion No. 6 of 1993. ' 

80. Policy forms to be deposited with the Superintendent of Insu¬ 
rance. — Evety insurer registered under this Regulation shall deposit and 
keep deposited with the Sup°rintendeot of Insurance copies of all standard 
forms of policy contracts issued by him in the State. 

81. Amendment of section 730, Transfer of Property Regulation .— 
To the Exception to section 130 of the Transfer of Property Regulation, 
the following words and figures shall be added, namely :— 

‘or affects, the provisions of section 37 of the Insurance Regulation”. 


THE FIRST SCHEDULE. 

(See section 11.) 

Instructions and Forms for the preparation of Balance-Sheet. 

PAhT I. 

Instructions. 

.1. The balance-sheet required to be prepared in respect of every class 
of business-carried od by an insurer is, in tbe form in which it is set ont 
in Part II of this Schedule (Form A), appropriate to a case where tbe 
insurer maiotaios a separate fund in respect of life insurance business. 

2. The balance-sheet of life insurance business shall be prepared as a 
separate document. Tbe balance-sheet of any class of business may be 
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oreoared as a separate document instead of being incorporated by the 
addition of columns and headings in the general balance-sheet b “ ' ' 
of each such separate balance-sheet (showing the total assets I cb» s s °f 

business the balance at the credit of the life tnsurance fund or o her separate 
fund or account, the amount of share-holders undivided profits, and out 
standing liabilities) must in any case behncoporated tn the general balance- 

3. If any combined balance-sheet is for any purpose issued by an 
insurer, it shall be in accordance wiib the Form set out id this Schedule, and 
there shall not he included among the assets shown in any such combined 
balance-sheet any amount in respect of any holding in or advance to y 
insurer whose assets and liabilities have been incorporated the e n. Every 
combined balance-sheet must show clearly on the face thereof that it s a 
combined balance-sheet and must set out fully the name of every insurer 
whose assets and liabililies have been incorporated therein ; if the assets 
and liablities of any person not being an insurer are included in a combined 

balance-sheet the fact must be stated thereon. . 

4. Where any guarantee has been given by aD insurer ^otherwise than 

in the ordinary course of re-insuraDce business) in respect of the policies of 
any other insurer, the balance-sheet of the insurer by whom the guarantee 
was given must show clearly the name of every insurer whose policies have 

been so guaranteed and the extent of the guarantee : 

Provided that this Regulation shall not apply where a combined balance- 
sheet is issued incorporating the assets aod liabilities of the insurer whose 

policies are guaranteed. . . , . 

5. Where aoy part of the assets of an insurer is deposited in any 

place outside the State as security for the owners of policies issued in that 
place, the balance-sheet shall state that part of the assets has been so de¬ 
posited, and, if any such part forms part of the life insurance fund, shall 
show the amount thereof and the place where it is deposited. Where any 
combined balance-sheet is issued by an insurer for any purpose, the infor¬ 
mation required by this Regulation shall he shown in the aggregate in 
respect of all the insurers whose assets and liabilities have beeD incorporated 

ID ^6.^There shall be appended to the balance-sheet a statement in Form 
A \ as set out in Part 11 of this Schedule showing the market value and 

honk of the assets in the State# 

7. Every balance-sheet shall contain the following certificates, 

namely : - ceriificale sjgDfd by lb e rame permns as a f e t.quired by tbU 

Insurance Regulation to sign .he balance-sheet plaining bow £ 

shown in .he balance-sheet of the Investments in S'ocks ^nd Shares have 
been arrived a., and how .be market value .hereof has beeu ascertained tor 

the purpose of comparison with the values soshowD ; - d by this 

{b) a certificate signed by the same persons as are “QUired by * 

Insurance Regulation to sign the balance-sheet heading 

respects the value of any items showD id the ba ance cert ifying that the 

of **Reservations and Life Interests by an actuary, eer y^g 

values of all the assets have been reviewed as at the di i sbee , are 

sheet, and that in their belief the assets set fort in or mar j cet 

shown in the aggregate at amounts not exceeding t e Interest ” 

value under the several headings “Loans”, “Reservations and Life Interest. 
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Investments”, “Agents Balances”, “Outstanding Premiums”, “Interest, 
Dividends and Rents outstanding’*, “interest. Dividends and Rents accruing 
but not due”, “Amounts due from other Persons or Bodies carrying on 
Insurance Business”, “Sundry Debtors”, “Bills Receivable”, “Cash” aDd 
the several items specified under “Other Accounts’’. 

Provided that if the persons signing the certificate are unable to certify 
that the asssets set forth in the balance-sheet are so shown as aforesaid, a 
full explanation of the basis upon which the values shown in the balance- 
sheet have been assessed shall be giveD in the certificate ; 

(c) a certificate signed by the same persons as are required by this 
Insurance Regulation to sign the balance-sheet and by the auditor certifying 
that no parts of the assets of the life insurance fund has been directly or 
indirectly applied in contravention of the provisions of this Insurance Regu¬ 
lation relating to the application and investment of life insurance funds ; and 

(d) certificates signed by the auditor (which shall be in addition to any 
other certificate or report which he is required by law to give with respect 
to the balance-sheet) certifying— 

(0 that he has verified the cash balances and the securities relating 
to the insurer’s loan, reversions and life interests, and investments ; 

(it) to what extent, if any, he has verified the investments and trans¬ 
actions relating to trusts undertaken by the insurer as trustee ; and 

(in) in the case of a combined balance-sheet, that he has audited the 
balance-sheet and accounts of every insurer whose assets and liabilities are 
incorporated therein, or that any such balance-sheet and accounts which 
have not been audited by him have been certified by independent auditors. 
The said certificate shall contain a reference to such reservations, if any, as 
may have beeD made by any auditor upon any report or certificate given 
by him with respect to the balance-sheet and accounts of any insurer whose 
assets and liabilities are incorporated in the combined balance-sheet. 

8. If the values shown in the balance-sheet in respect of “Holdings 
in Subsidiary Companies” or “House property (i) in the State (##) out of the 
State have been increased since the last previous balance-sheet, the certificate 
required by paragraph (6) of the last foregoing regulation shall state the 
amount of every increase not solely due to the cost of subsequent additions 
or, as respects holdings in controlled companies, to increased profits, and 
shall contain an explanation of the reason therefor. 

9. For the purposes of this Schedule the following expressions have 
the meanings hereby respectively assigned to them, namely :— 

(а) “combioed balance-sheet” includes any combined statement made 
by an insurer of assets and liabilities in the form of a balance-sheet which 
includes the assets and liabilities of any other insurer ; and 

(б) “market value’’ means as respects any asset the market value 
thereof as ascertained from published market quotations, or, if there be no 
such value, its fair value as between a willing buyer and a willing seller. 


PART II. 

Forms. 

Form A. 

Form of Balance-Sheet . 
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Classified Summary of the 

Class of Asset. 


FORM AA. 

Assets of the . Company on 19 

Book value Market value Remarks 
as per (a) as per ( b ) as per (c) 
-bejow. below. below. 


( 1 ) 

( 2 ) 

(3) 

'4) 

( 3 ) 


Rs. 


Ks, 


policies 

property 


(6) 


(7) 

( 8 ) 

(9) 

( 10 ) 

( 11 ) 

( 12 ) 

(13) 


• • • 


od current 

» • • 

outstanding 


Approved Securities ... 

Debentures 

Shares and annuities ... 

Loans on the Company’s 
Loans ou Mortgage of 
in India 

Loans on personal securities to 
persons domiciled aDd resident id 
the State 

Other loans granted in the State 

Land and House property in the 
State 

Cash on deposit in Banks and 
treasury 

Cash in hand and 
account In Banks. 

Agent’s balance and 
premiums 

Interest, dividends and rents either 
outstanding or accrued but not due 
Other assets in the State or outside 
The Statement shall show— 

the above ml^dA whicb f credi * is taken « 'be balance-sheet for each of 
e aD ° ve mentioned classes of assets. 

has been ‘o' 5 m " . ket , value of su cb °f the abo ve-men I ioned claves of assets as 
.mere s ri D ct u d e eH a in ed qU0,ali ° DS deduction of accrued 

included elsewhere inTbe'bala^cT-sheet." 10 ' 6 ^ aCCrUBd iD ‘ ereS ‘ * 

has in! h h0W lh8 value ol Such of the above-mentioned classes of assets as 

(d b rh 0 ern S t Cert f' D r. ,r ° m Dublished Quotations has been arrived at. and 
(d) the rates of exchange at which the values of the assets other ihnn 
to rupee currency have been converted Into rupees " ,ba ° 

than th A™ a i! values J Deed Dot be shown separately where they are not less 

o va ues and a certificate to that effect is appended to the statement 

Goodwill. 

Cnm™il D c ?ry * f °' ma,i0D - organisation or development expenses. 

Commission or discount on shares or debentures issued 
Commuted Commission. 

Expenditure carried forward to be written off in future years. 

THE SECOND SCHEDULE. 

, . (See Section 11) 

nstructions and Forms for the preparation of Profit 

and Loss Accounts. 

PART I. 

, Instructions. 

The items on the income side of the Profit and Loss Appropriation 


Rs, 


1 . 
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P8id l "Eductions from Interest, Dividend^ a^R.n^to b^o.., 

‘“has" been or is t »be deduced a. source or 

PSid f*. Interest. t^auTe tZ 

included wilh the corresponding it ems in me 

FABT II. 

forms. 


Form B. 

Fortn of Profit and Loss Account. 

Profit and Loss Account of for the year eode 

Rs. a. p. 


Taxes on the Insurer’s Pro¬ 
fits (not applicable to any 
particular Fund or Account) 


Interest, Dividends and Rents 
(not applicable to any parti¬ 
cular Fund or Account) 


Rs. a. p. 




Expenses of Management 
(not applicable to any parti- 
cular Fund or Account)* 

Loss on Realisation of Invest¬ 
ments (not charged to re¬ 
serves or any particular 
Fund or Account) 
Depreciation of investments 
(not charged to reserves or 
any particular Fund or 

Account) **• 

Loss transferred from Reve¬ 
nue Accounts (details to 

be given). ••• 

Other Expenditure \to do 

specified) 

Balance for the year carried 
to Appropriation Account 


Less-lDCome-tax 

thereon Rs. 

Profit on realisation of invest¬ 
ments (not credited to re¬ 
serves or any particular 
Fund or Account) 
Appreciation of investments 
(not credited to reserves or 
any particular Fund or 

Account) ••• 

Profit transferred from Reve¬ 
nue Accounts (details to be 

given). 

Transfer Fees 

Other income to be specified) 

Ealance being loss for the year 
carried to Appropriation 

Accouni) 



ss. 

Form C. 

Form of Profit ^firofination 

Profit and Loss Appropriation Account of for 


on the 


19 
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Balance being loss brought 

forward from last year 

Balance being loss for the 

year brought from Profit 

and Loss Account (as io 
Form B) 

• • • 

Dividends paid during the 
year on account of tbecurr- 
ent year (to be specified 
aDd if free of tax” to be 
so stated) 

Transfers to any particular 
Punds or Accounts (details 

to be given) 

Balance at end of the year 

as shown in the balance- 
sheet 


Rs. 


a. 


Balance brought forward from 
last year Rs. 

Less—Dividends since paid 

in respect of last year (to 
be specified and if ‘‘free of 
tax ’ to be so stated)* 

Rs. _ 

Balance for the year brought 
from Profit and Loss Acco¬ 
unt (as io Form B) 


Balance being loss at the end 
of the year as shown in the 
balance-sheet 


if preferred. Th ' S '‘ em may be sbown 00 ,be °' b er side of ibe account 


THE THIRD SCHEDULE. 

(SeeSec/ion 11 ) 

* A K 1 1. 

l. Form n • Instructions. 

life iusurance business 5 b!u a°senar^ art If ° f this Sched ule appropriate for 

for every class of buslne« • eparate revenue account must be prepared 
maintain a separate account. °' Wb ' Cb ‘ be inSUrer is required to 

for fire ios^anc! busines**' a". 1 . 11 ol lbis Scbcdule appropriate 

must be prepared for A separate reveoue accoum io ibe same form 

men’s compensation and iDSUranCe iDC ' Uding 

insurer it must hTin^ r , eveDue a . ccouot is for aDy purpose issued by an 
and must dearly show o^th^T ""‘a lbe , forms specified io this Schedule 
accouut and must set nm f n *u Ce ,hereof lhat is a combined revenue 
separate returns under thJ ReLlaH 081me ° f eVery iosurer squired to make 

beeD included therein if ihA f 0D whose revenue aod expenditure have 

being an insurerIre in cl uded faT “ nd / xpendilure of any person not 
be stated thereon. d d c °mbined revenue accounts, the fact must 

to income \ vhetbfactually ^ DCJme sidfi ol tbe revenue account must relate 

•“ z; b - — 

are to be brourbT'Z r a ^ouut ;, gross ell (, er i! OD b bu 'mess ceded or accepted, 
under tbe head of premiums. 8 ' be,ore df,d uctmg commissions) 

furnished to tb^Superintendem of''f b “ SineSS ,be fol,owi °K statements shall be 
vided for in a formpena'ning^ tblrlt “ ye,r sh ° wiD * de,ails pro ' 
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(а) A statement in form DD asset forth in Pari 1 11 ° f . fehedu'e' 

(б) A statement in form DDD asset forth in Part II of h.s^Schedule 

Co) A statement in fo.m DDDD as set forth m Part II of tb.s 

Schedule.^ information shall be supplied in addition to the 

revenue Iccount n am g ely. the gross premium written m Ind.a for Me. fire, 

and ?:;;:; S ; h e assets of a life insurance 

tbe^e^enue 1 acco^nt^fo^ l'de^sur^o^e^bi^foel^^fai^^r^^ 3 fo^^be^^p^niises 

Er„2r=r3 = 

h^r w””“ °in»“er«“eV on the business of life insurance in 
conjunction with any other class of insurance business the expenses of 
management charged to the life insurance revenue account must D0, i “ c ^ de 
more than a reasonable proportion of the common expenses and in particular, 
no such account must be charged with more than a fair sum.for th.ease o 
any office premises having regard to the income from the various classes^of 
business carried on and to the extent to which the premises are used for 

purposes of each class of business. p t s n re c ne ct of 

10 Deductions from Interest, Dividends and Rents in respecto« 

income-tax must include all income-tax charged on such income whether 

or not it has been or is to be deducted at source or paid direct. 
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PART II. 

FORMS. 

Form D. 

Form of Revenue Account applicable to Life Insurance Business. 
Revenue Account of for the year ended, 

id respect of Business. 


5 o 


* . S . 

U 0j 

$ 5 u. « 

2 S c/) _• 

'ln ® 'vt OJ 

D J3 a J3 o 

03 


• o • 

© OJ 


</) 


Cfl 


C/) 


CO 


cn 2Z cn z: 

2 </> _; 
'5) ® ® 5 

D £ 3 ^ O 

CQW'H 


Rs. Rs. Rs. 


Rs. Rs. Rs. 


Claims under policies (inclu¬ 
ding provision for claims 
due or intimated) less Re¬ 
insurance 
By death 
By maturity 

Annuities, less Re-insur¬ 
ances 

Surrenders (including Sur¬ 
renders of Bonus), less Re¬ 
insurances 

Bonuses in cash, less Re¬ 
insurances 

Bonuses in Reduction of 
premiums, less Re-insur¬ 
ances 


• • • 

Commission (less that on 
Re-insurances) 

Expenses of Management 
( 6 )— 

_ • • • 

1. Commission and allow¬ 
ances 



3 . 

4 . 

5 . 

6 . 

7 . 

8 . 
9 . 


Salaries, etc. (other tbs 
to agents and those cc 
tained in item No. 1) 
Travelling expenses 
Directors’ fees 
Auditors’ fees 
Law charges 
Advertisements 
Printing aDd Statione 
Other expenses 
management (accounts 
be specified) 


10. O t b er payments 
(accounts to be specified) 


Balance of Fund at the be¬ 
ginning of the year 
Premiums, Less Re-insur¬ 
ances— 

(<) First year premiums ... 
(») Renewal premiums 

(mi) Single premiums 
Consideration for annuities 
granted, less Re-insurances 

(c) 

Interest, Dividends and 
Rents Rs. 

Less-income-tax thereon Rs. 


Registration Fees 
Other income (to be speci¬ 
fied) 

Loss transferred to Profit 
and Loss account 
Transferred from Appropri¬ 
ation Account 
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Form D.— (concld). 



if) 

if) 

<D 

Q 



tf) 

c n 

QJ 

a 


<U 

c3 

CD 


CO 

3 

m 


a> 


g « 5 

3 -£> O 

CO “ H 


R.s Rs. Rs. 


11. Rents for offices be¬ 
longing to and occupied 
by the insurer 

12. Rents of other offices 
occupied by the insurer 

Bad debts 

Other expenditure (to be 
specified) 

Profits transferred to Profit 
and Loss Account 

Balance of Fund at the end 
of the year as shown in the 
balance sheet 


a 


o 


.a 









• 

p 



<D 

o 

• 

0) 

</) 

<j) 

Cfl 

4-# 

if) 

if) 

fS 

<v 

a 

(S) 

QJ 

a 

(75 


D •- <u ra 
□ -3 3 -3 O 

PQ ~ CO ~ H 


Rs. Rs. Rs. 


Notes— (o) In the case of an insurer having his Head Office in the 
State these columns apply only to business the premiums in respect of which 
are payable outside India. 

(6) If any sum has been deducted from this item and entered 
on the assets side of the balance-sheet, the amount so deducted must be 
shown separately. Under this item the salary paid to the managing agent or 
managing director shall be shown separately from the total amount paid as 
salaries to the remaining staff. 

(c) All single premiums for annuities, whether immediate or 
deferred, must be included under this heading. 

(d) Under the bead " Other Income " fines, if any, realised 
from the staff must be shown separately. All the amounts received by the 
insurer directly or indirectly whether from his head office or from any other 
source outside the State shall also'be shown separately in the revenue account 
except sUch sums as properly appertain to the capital account. 

(e) In the case of an insurer having bis principal place of 
business outside the State, the expenses of management for business out of 
the State and total business need not be split up to the several sub-beads, if 
they are not so split up in bis own country. 


FORM DD. 

Classified statement of life insurance policies of the - Company for the year ending 
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Form DDD. 

Additions to and deductions front policies of the 
Company for the year ending 19 


(1) Policies at beginning of 
year 

(2) New policies insured ... 

(3) Old policies revived 

(4) Old policies cbaDged and 
increased 

(5) Bonus additions allotted 

Total 


Discontinued during year. 

(6) By death 

(7) By survivance or the hap¬ 
pening of the cor.tingen- 
cies incurred against other 
than death 

(8) By expiry of term under 
temporary insurances ... 

(9) By surrender of policy... 

(10) By surrender of bonus... 

(11) By forfeiture or lapse ... 

(12) By change and decrease 

(13) By being not taken up... 

Total discontinued 
Total existing at end of year. 


Ordinary life insurance 
policies insuring money 
to be paid on death or 
survivance. 


Annuities. 


No. 


Sum 

assured 


Rs. 


Rever¬ 

sionary 

boDUS 

additions, 

Rs. 


No. 


Annuity per 

aDDum. 


Rs. 


Form DDDD. 

Particulars of the policies forfeited or lapsed in the last financial year 
under review , less those revised and reinstated for full benefits classified 
according to the year in which they were issued. 
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Financial year In wbicb tbe 
policies were Issued. 


Year ending 19 , being tbe 

year under review 

Year ending 19 , being the 

year previous to that under 


o & o 

w 03 _ 

£ :s 1 -d 

S 2 « " 
s a 

Z °.2 


_ C/3 

•o 03 

sis 

c/) O 

Q Oi 03 

S ® £ S3 

□ ^ w a 
(/i 2 ° « 


review 

• • • 

And so on, the number of and sum insured under policies forfeited or 
lapsed in the last financial year under review being stated after classification 
according to each of tbe preceding years in which they were insured 

A separate statement must be given in respect of each class of life 
nsurance business for which a separate revenue account is submitted. 

Insurers having their principal place of business io the State shall give 

he Sta7eTnd°h, reqU,re t d ,D ^ ^ Separately for business transacted in 
ni , k d bus,Dess tra °sacted ouiside and insurers having their principal 

S' s ““ - i~y=£ 


Form e. 

/o AccZTJ f,,7T e A n C ° Unt a y licable 10 Fi ' e Insurance Business and 

ComllntnLV J'™ e T US , ,nsuran °° Business including Workmen's 
Compensation and Motor Car Insurance Business. 


Revenue Account of 
*9 , io respect 

Claims under Policies, less Re¬ 
insurances [ a ) (d) : 

Paid during tbe year Rs. 

Total estimated liability in res¬ 
pect of outstanding claims at 
end of tbe year whether due or 
intimated r s 


Rs. 


for the year ended 
of Business. 


Balance of Account at beginn¬ 
ing of tbe year : 

Reserve for unexpired 
Risks Rs. 


Rs. 


Additional Reserve 
any) 


(if 

Rs. 


Total 

Loss-outstanding at end of pre¬ 
vious year (b) R s , 


Commission . 

Expenses of management (c) 
Bad debts . 

United Kingdom, Foregin and 


Premiums, less Re-insurance 
(d) 

Interest, Dividends and Rents 

Rs. 

Less-income-tax thereon Rs. 


Other Income (to be specified) 
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Dominion Taxes . 

Other Expenditure to be speci¬ 
fied 

Profit transferred to Profit and 
Loss Account 

Balance of the Account at the 
end of the year as shown in 
the Balance-sheet : 

Reserve for unexpired Risks, 
being per cent, of premium 
income of year Rs. 

Additional Reserve (if any) Rs. 


Loss transferred to Profit and 
Loss Account 

Transferred from Appropriation 
Account . 


Rs- ••• Rs. ... 

Notes.-( a) This headiDg must include all expenses directly or in¬ 
directly incurred in settling claims. 

(6) If in any year the claims actually paid and those still unpaid at the 
end of that year in respect of the previous year or years are in excess of 
the amount included in the previous year’s Revenue Account as provision 
for outstanding claims, then the amount of such excess must be shown in 
the Revenue Account. 

(c) If any sum has been deducted from this item and entered on the 
assets side balance-sheet the amount so deducted must be shown separately. 

( d ) Where the amount is furnished under the provisions of section 11 
of the Insurance Regulation, separate figures for claims paid to claimants 
in the State and claimants outside the State and for premiums derived from 
business effected in the State and effected outside the State must be given. 

(e) All the amounts received by the insurer directly or indirectly 
whether from bis head office or from any other source outside the State shall 
also be shown separately in the Revenue account except such sums as pro¬ 
perly appertain to the capital account. 


THE FOURTH SCHEDULE. 

(See Section 13) 

Instructions for the preparation of Abstracts of Actuaries Reports 
and Requirements applicable to such Abstracts. 

PART I. 

INSTRUCTIONS. 

1. Abstracts and Statements must be so arranged that the numbers and 
letter of the n paragrapbs correspond with those of the paragraphs of Part II of 
this Schedule. 

2. In showing the proportion which that part of the annual premiums 
reserved as a provision for future, expenses and profits bears to the total of 
the annual premiums, in accordance with the requirements of paragraph 3 
of Part II of this Schedule, no credit is to be takeo for any adjustments 
made in order to secure that no policy is treated as an asset. 

3. (l) The average rate of interest yielded io any year by the assets 
constituting a life insurance fund shall for the purposes of paragraph 4 of, 
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Part II of this schedule, be calculated by dividing the interest of the year 
by the mean fund of the year : and for the purposes of any such calculation 
the interest of the year shall be taken to be the whole of the interest credit¬ 
ed to the life insurance fund during the year after deduction of income-tax 
charged thereon (any refund of income-tax in respect of expenses of manage¬ 
ment made during the year being taken into account), and the mean fund 
of the year shall be ascertained by adding a sum equal to one-balf of the 
amount of the life insurance fund at the beginning of the year to a sum 
equal to one-balf of that fund at the end of the year, and deducting from 

the aggregate of those two sums an amount equal to one-half of the interest 
of the year. 

(2) For the purposes of the calculation aforesaid either.— 

(а) all profits and income arising during the year from sum invested 
in reversions shall be included in the interest credited to the life insurance 
fund during the year ; or 

(б) such portion of the life insurance fund as is invested in the pur¬ 
chase of reversions, and the profits and income arising therefrom, shall be 
excluded from the calculation ; but in that case a statement must be added 
to the information required under the said paragraph 4, showing in respect 
of the portion of the fund so excluded as aforesaid, the average rate of annual 
profit and income for which credit has been taken during the five years last 
preceding the valuation date, and explaining the manner in which the said 
average rate has been calculated. 

(3) The information given in accordance with the requirements of the 
said paragraph 4 shall show clearly by which of the methods hereinbefore 
in this instruction mentioned the sums invested in reversions and the profits 
and income arising therefrom have been dealt with. 

(4) Every abstract prepared in accordance with the requirements of 
Part II of this Schedule shall be signed by an actuary and shall contain a 
certificate by him to the effect that he has satisfied himself as to the accuracy 
of the valuations made for the purposes thereof and of the valuation data : 

Provided that in the case of an abstract prepared on behalf of an 
insurance company, if the actuary who signs the abstract is not a permanent 
officer of the company, the certificate as to the accuracy of the valuation 
data shall be given and signed by the principal officer of the company and 
the actuary shall include in the abstract a statement signed by him showing 
what precautions be has taken to ensure the accuracy of the data. 

5. For the purposes of this Schedule the following expressions have 
the meaning hereby respectively assigned to them, namely : — 

“extra premium’’ means a charge for any risk not provided for in the 
minimum contract premium ; 

ioter-valuation period’’ means, as respects any valuation period ; the 
period to the valuation date of that valuation from the valuation date of the 
last preceding valuation in connection with which an abstract was prepared 
under this Regulation or under the enactments repealed by this Regulation 
or, in a case where no such valuation has been made in respect of the class 
of business in question, from the date on which the insurer began to carry 
on that class of business : 

maturity date’’ means the fixed date on which any benefit will become 

payable either absolutely or contingently ; 

^ ^ ^ 

net premiums means as respects any valuation the premiums taken 

credit for in the valuation ; 
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“premium term ** means the period during which premiums are 
payable ; 

“ valuation date M means as respects any valuation the date as at 
which the valuation is made. 


as set forth in Part II of the 
forfeited or lapsed under each 


FART II. 

Requirements applicable to an abstract in respect of 

Life Insurance Businuss. 

The following tabular statements shall be annexed to every abstract 
prepared in accordance with the requirements of this Part of the Schedule, 

namely :— _ , . 

( а) a Consolidated Revenue Account, in the Form G annexed to 
this Part of this Schedule, for the intervaluation period (except that it 
shall not be necessary to prepare such an account in respect of any class 
of business so loDg as the insurer deposits annually with the Superintendent 
of Insurance an abstract in respect of that class of business) ; and 

(б) a summary and valuation in the Form H annexed to this Pa*t 
of this Schedule of the policies included at the valuation date in the 

class of business to which the abstract relates ; and 

(c) a valuation Balance-Sheet in the Form I annexed to this Part 

of this Schedule ; 

C d) a statement io Form DDD as set forth in Part II of the third 
Schedule of the additions to and deductions from the number of polictes 
and the sums insured thereunder for each class of life insurance , 
and 

(e) a statement io Form DDDD 
third Schedule of particulars of policies 
class of life insurance ; 
and every such abstract shall show : 

1. The valuation date. 

2. The general principles and full - 

in valuation of each of the various classes of insurances and annuities 
shown in the said Form H, including statements on the following 

( а) whether the principles were determined by the instruments 
constituting the company or by its regulations or bye-laws or how 

otherwise ; , . 

(б) the method by which the net premiums have been 

and bow the ages at entry, premium terms and maturity dates 

treated for the purpose of the valuation ; f 

(c) the methods by which the valuation age, period from 

tlon date to the maturity date, and the future premium terms, 

treated for the purpose of the valuation ; . 

Id) the rate of bonus taken into account whereby the 
valuation definite provision is made for the maintenance o a p 

of bonus ; 

(e) the method of allowing for— 

(i) the incidence of the premium income ; and 

(if) premiums payable otherwise than annually ; following 

(/) the methods by which provision has been made for following 

matters, namely : 

(i) the immediate payment of claims ; 


details of the methods adopted 


arrived at 
have been 

the valua- 
bave been 

method of 
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.. (,V) future expenses and profits in the case of limited payment and 
paid up policies ; 

(ttt) the reserve in respect of lapsed policies not included in tbe 
aluation, but under which a liability exists or may arise and whether 
aoy reserves have been made for the matters aforesaid ; 

(g) whether under tbe valuation method adopted any policy would be 

treated as an asset, and if so, what steps, if any, have been taken to eliminate 
such asset ; 

^ a statement of tbe manner in which policies on under average 

subjecl 1 , ° P rem,um s which include a charge for climatic, 

military or other extra risks have been dealt with; and 

rales of excban S e at which liabilities in respect of policies 

l ,D f r ,gD Cl J rr f DC,eS bave been converted into rupees and what pro- 
vls.OD has been made for possible increase of liability arising from future 
vanaiions in tbe rates of exchange. 

3 - The table of mortality used, and tbe rate of interest assumed, 
id the valuation. 

4 * The Proportion which that part of tbe annual premiums reserved 
s a provision for future expenses and profits bears to the total of tbe 
annual premiums seoarately specified in respect of insurances with immediate 

on j S \u Wlt d ^ erred profits, wi'h profits under discounted bonus systems, 
and without profits. 

3, The average rates of interest yielded by the assets whethec«invest- 
ed or uninvested, constitu'irg tbe life insurance fund for each of tbe years 
covered by tbe valuation da'e. 

6. The basis adopted in tbe distribution of profits as between the 
insurer and policy-holders, aad whether such basis was determined by the 

instruments constituting tbe company, or by its regulations or bye-laws, 
or how otherwise. 

7. The general principles adopted in the distribution of profits among 
policy-holders, including statements od tbe following points, namely :— 

[а) whether the principles were determined by tbe instruments con¬ 
stituting the company or by its regulations or bye laws, or how otherwise ; 

(б) tbe number of years’ premiums to be paid, period to elapse and 
other conditions to be fulfilled before a bonus is alloled. 

(c) whether the boous is alloted in respect of each year’s premium paid, 

or in respect of each completed calendar year or year of assurance or how 
otherwise ; and 

(d) whether the bonus vests immediately on allocation or, if not. the 
conditions of vesting. 

. 8 ; The total amount of profits arising during the inter-valuation 

period, including profits paid away and sums transferred to reserve funds or 
olher accounts during that period, and tbe amount brought forward from 

the preceding valuation (to be stated separately) and the allocation of such 
profits.— 

{a) to interim bonus paid; 

^ I, L f , | ... , • . participation, giving tbe 

number of the policies which participated and the sum assured thereunder 
texcludiDg brnuses) ; 

(c) among policy holders with deferred participation, giving tbe 

number of the policies which participaled and the sums assured thereunder 
texcIudiDg bonuses) ; 
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(rf) among policy-holders io the discounted bonus class, giving the 
number of the policies which participated and the sums assured thereunder 
(excluding bonuses); 

(e) to the insurer or, in the case of an insurance company, among 
share-holders or to share-holders’ accounts (any such sums passed through 
the accounts during the inter-valuation period to be separately stated ; 

(/) as carried forward unappropriated. 

2. Specimens of bonuses alloted as at the valuation date to policies for 
one thousand rupees.— 

(a) for the whole term of life effected at ibe respeciive ages of 20 30 

and +0 and having been in force respectively for five years, ten years and 
upwards at intervals of ten years ; and 

( b ) for endowment insurances effected at the respective ages of 20 30 

and 40, for endowment terms of fifteen, twenty and thirty years, and having 

been io force respectively for five years, ten years and upwards at intervals 
of ten years ; 

together with the amounts apportioned under the various manners in which the 
bonus is receivable. 

9. A statement in Form J annexed to this Part of this Schedule of 
specimen policy reserve values held or required to be held according to the 
methods adopted in the valuation, and specimen minimum surrender values 
io respect of whole life insurance policies for Rs. 1000 with premiums payable 
throughout life effected at the respective ages of 20, 30, 40 and 50, and 
immediately on payment of the first, second, third, fourth, sixth, seventh, 
eighth, ninth, tenth, fifteenth and twentieth annual premium ; with similar 
specimen policy reserve values and specimen surrender values in respect of 
whole life insurance policies subject to premiums payable for 20 years and of 
endowment insurance policies maturing at age 55. 

10. A statement showirg how the liability under any disability clause 
in a policy has been determined in the valuation with full information of the 
tables of sickness or accident used for the purpose. 


Fokm G. 

Consolidated Revenue Account of for 

years commencing and ending 19 . 

.2 a 
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Rs. Rs. 

Rs. 

Rs. 

Claims under Policies (includ¬ 


Balance of life insurance fund 


ing provision for claims due 


at the beginning of the 


or iotimated) less Re¬ 


period 


insurances— 




By death . 


Premiums, less Ke-insurances 


By maturity . 


Consideration for Annuities 


Annuities, less Re-insurances 


granted, less Ke-iosurances 


Surrenders (including Sur- 


(6) 
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Form G— {concluded). 


renders of bonuses), less Re 
Insurances 

Bonuses in cash, )ess Re’ 
insurances 

Bonuses in reduction of pre¬ 
miums, less Re-insurances 
Commission (less that on Re 
insurances) 

Expenses of Management [a) 
Agent s and Canvassers* allo¬ 
wance 

Salaries, etc. (other than to 
Agents and Canvassers) 
Travelling expenses 
Directors' fees 
Auditors* fees **.* 

Medical fees ... *** 

Law charges 
Advertising 

Printing and Stationery 
Other expenses of Manage¬ 
ment (accounts to be speci¬ 
fied) 

Other payments (accounts to 
be specified) 

Rents for offices belonging to 
and occupied by the com¬ 
pany 

nents of other offices occupied 
by the company 
Bad debts ’ * 

Other expenditure (to bo 
specified) 

Profits transferred to Profit 
and Loss Account 
Balance of life insurance fund 
at end of the period as= 
shown in the balance-sheet 
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THE JAMMU AND 


KASHMIR INSURANCE REGULATION, 1996. 107 


(b) All single premiums for annuities whether immediate or deferred, 

must be included under this beading. , 

(c) Foreign income-tax on Interest, Dividends and Rents must be 

shown under this heading, less any rebates of income-tax recovered from the 

revenue authorities in respect of expenses of management. ... 

(d) In the case of an insurer having bis principal plaee of business 

outside the State the expenses of management for the total business need 
not be split up into the several sub-heads, if they are not so split up in bis 

own country. _ 
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Summary and Valuation of the Policies of as at 

Particulars of the 
Policies for valuation. 
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DIVISION I. 
INSURANCES. 

Group A .— 

With immediate participation in 
profits 

For whole terra of life 
Other classes (to be specified) 

Extra premiums 
To'al insurances 
Deduct-Re-Insurance9 
Net Insurances 
Group B .— 

With deferred participation In profits... 
For whole term of life 
Other classes (to be specified) 

Extra Premiums 
Total Insurances 
Deduct-Re-Insurances 

Net Insurances 
Group C.— 

Under discounted bonus systems ... 
For whole term of life 
Other classes (to be specified) 

Extra premiums 
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Form H.— [concld.) 

Particulars of the 
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Total Insurances 
Deduct-Re-1 nsurances 
Net insurances 

Total Insurances with profits 
Grout) D .— 

Without participation in profits 
For whole term of life 
Other classes (to be specified) 

Extra premiums 
Total insurances 
Deduct-Re-insuraoces 
Net Insurances 

Total Insurances without profits... 

Total of the Insurances shown in all 
groups 

Deduct-Re-Insurances 
Net Amount of Insurances 
Adjustments, if any (to be separately 
specified) 

DIVISION II. 

Annuities on Lives. 

Immediate Annuities 
Deferred Annuities with return of 
premiums 

• • • 

*» tt without „ „ , 

Other classes (to be specified) 

Total Annuities 
Deduct-Re-insurances 
Net Annuities on Lives 
Total of the results (after deduc¬ 
tions of Reinsurances) 
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3. If policies without participation in profits but with a guaranteed 
rate of bonus are issued they must be separately specified iD Group D 
of this Form. 

4. Policies under which there is a waiver of premiums during 
dlsabiliiy must be showD as a separate class. 

5. Separate forms must be prepared in respect of classes of policies 
valued by different tables of mortality or at different rates of interest or 
involving the valuation of net premiums on different bases. 

6. In cases where separate valuations of any portion of the business 
are required under local laws in places outside British India and reserves 
based on such valuations are deposited in such places, a statement must be 
furnished in respect of the business so valued in each such place show¬ 
ing the total number of policies, the total sums assured and bonuses, the total 
office yearly premiums, and the total net liability on the bases as to mortality 
and interest adopted in each such place with a statement as to such bases 
respectively. 

7. Office and net premiums and the values thereof must be shown after 
deduction of abatements made by the application of bonus. 

Form I. 


Valuation Balance-Sheet of 

Rs. 

Net liability under business as 
shown in the summary and valua¬ 
tion of policies. 

Surplus, if any 


as at , 19 

Rs. 

Balance of Life Insurance Fund 
as shown in the Balance-sheet ... 

tv 

Deficiency, if any 


Note.— If the proportion of surplus allocated to the insurer, 
or in the case of an insurance company to share-holders, is not uniform in 
respect of all classes of insurances, the surplus must be shown separately for 
the classes to which the different proportions relate. 



Form J. 

Specimen policy reserve values and minimum surrender values under a policy for Rs. 1,000. 


110 




Note. Items in this Form to be stated to the nearest 
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FIFTH SCHEDULE. 

(See Section 13) 

Instructions for preparing statements of business in force and 

requirements applicable to such statements. 

PART I. 


iNSl RUCTIONS. 

1. Statements prepared UDder this Schedule must be prepared, so far 
as practicable, in tahular form and must be identified by numbers and letter 
corresponding with those of the paragraphs of Part II of this Schedule. 

2. Except with respect to rates of premiums or contribution, items in 

statements prepared under this Schedule are to be shown to the Dearest 
rupee. 

3. Extra premium shown in the forms of Summary and Valuation pre¬ 
pared under the fourth Schedule to this Regulation must not be included in 
statements prepared under this Schedule. 


4. Every statement prepared under this Schedule shall be signed by 
the actuary making the investigation in connection with which it is prepared. 

5. For the purposes of this Schedule the following expressions have 
the meanings hereby respectively assigned to them, namely 

(a) annual loading means the provision made for future expenses 
and profits ; 


ror 


, ^ . , extra Premiums means a charge for aoy risk not provided 
in the minimum contrac' premium ; 

(c) net premiums ’ means the premiums taken credit for in the valu¬ 
ation in connection with which any statement is prepared ; and 

\d) valuation date * means as respects any valuation the date as at 
which the valuation is made. 


PART II. 

Kequirsments for Statements applicable to life Insu¬ 
rance Business. 

The statements required to be prepared under ibis Part of this Schedule 
are as follows, namely :— 

1. Statements, separately prepared iD respect of policies with and 
without participation in profits, sbowiog :— 

v«) as respects policies for the whole term of life, the rates of office 
premiums charged, in accordance with the published tables in use, for 
new policies giving the rates for decennial ages at entry from 20 to 70 
inclusive ; and 

(6) as respects endowment insurance policies, the rates of office premiums 
charged, in accordance with the published tables in use for new policies 
with original terms of ten, fifteen, twenty, thirty and forty years, giving the 
rates for decennial ages at entry from 20 to 40 inclusive, but excluding policies 
UDder which the age at maturity exceeds 60. 

2. Statements, separately prepared in respect of policies with immediate 
Profits, with deferred profits, with profits under discounted bonus systems, 
and without profits, sbowiog in quinquennial groups — 

(a) as respects policies for the whole term of life— 

U) the total amount assured (specifying sums assured and reversionary 
bonuses separately), grouped according to ages attained ; 

(n)the amount per annum, after deducting abatements made by appli¬ 
cation of bonus, of office premiums payable throughout life, and of the 
corresponding net premiums, grouped according to ages attained ; and 
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Uii) the amount per annum, after deducting abatements made bv 
application of bonus of office premiums payable for a limited number of 
years, and either the corresponding net premiums grouped io accordance 
with the grouping adopted for the purposes of the valuation, or, the annua] 
loading reserved for the remaining duration of the policies, grouped 
according to ages attained ; 

(6) as respects endowment insurance policies— 

(t) the total amount assured (specifying sums assured and reversionary 
bonuses separately) grouped in accordance with the grouping adopted for the 
purposes rf the valuation : / 

Provided that— 

(а) as respects endowment insurance policies which will reach maturity 

in less than five year', the information required by sub-paragraph ( b ) (i) of 

this paragraph must be given for each year instead of in quinquennial 
groups ; and 

(б) where the office premiums payable under Dolicies for the whole term 
oie for a limited number of years, or the office premiums payable under 
endowment insurance policies, or the corresponding net premiums are 
gr° u ped for the purposes of the valuation otherwise than according to 
t e number of years payments remaining to be made or where the sums 
assured under endowment insurance policies are grouped for the purposes 
o t e valuation otherwise than according to the years in which the policies 
wil mature for payment or in which they are assessed to mature if earlier 

t an the true year, then in any such case the valuation constants and an 

explanation of the method by which they are calculated must be giveD 

or esch group, and in the case of the sums assured under endowment 

insurance policies a statement must also be given of the amouot assured 

maturing for payment in each of the two years following the valuation 
date ; y 

(it) the amiunt per annum, after deducting abatements made by appli¬ 
cation of bonuses of office premium payable and of the corresponding net 

premium grouped in accordance with the grouping adopted for the purposes 
of the valuation. 

3. Statements as respects any policies in force under which premiums 
cease to be payable, whether permanently or temporarily during disability 

arising from sickness or accident, showing the total amouot of the office 
premiums payable. 

4. Statements as respects immediate annuities od single lives for the 

whole term of life, separately prepared io respect of annuities od male and 

female lives, showing in quinquennial age groups the total amount of such 
annuities. 

5. Statements as respects deferred annuities, separately prepared in 

respect of aDDuiries on male and female lives, showing the specimen reserve 

values for annuities of one hundred rupees which will be produced on 

maturity on the basis of valuation adopted at agos, in the case of male 

lives, 60 aod 65, and in the case of female lives, 55 and 60 ; the said 

statements must show the specimen reserve values which will be produced 

UDder the table of annual premiums in use for Dew policies, and if under 

any other table of annual premiums io use for any other deferred annuity 

policies io force smaller reserve values will be produced, the like specimens of 
these mu9t also be given. 

6. Statements as respects any policies of insurance upon the lives of 
a group of persons, whereby suras assured are. payable in respect of the 
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several persons included in the group, showing the total claims paid since the 
date as at which the last statements were prepared under this Part of this 
Schedule or, where no such statements have been prepared since the date on 
which the insurer began to carry on the class of business to which 
the statements relate, and the reserve for unexpired risks and outstand¬ 
ing claims. 


THE SIXTH SCHEDULE. 

(See section '5). 

Rule as (o the Valuation of the Liabilities of an Insurer in Insolvency 

or Liquidation. 

The liabilities of an insurer in respect of current contracts effected in 
the course of life insurance business including annuity business, shall be 
calculated by the method and upon the basis to be determined by an 
actuary approved by the Court, and the actuary so approved shall, in 
determining as aforesaid, take into account : 

(а) the purpose for which such valuation is to be made ; 

(б) the rate of interest and the rates of mortality and sickness to be used 
in valuation ; and 

(c) any special directions which may be given by the Court. 

The liabilities of an insurer in respect of current policies other than 
life policies shall be such portion of the last premium paid as is pro¬ 
portionate to the unexpired portion of the policy in respect of which 
the premium was paid. 


Certificate. 

The above Regulation was passed by the Jammu and Kashmir 
Praja Sabha on I 8tb April 1 J39 corresponding to 6th Baisakh 1996 and 
received the assent of His Highness the Maharaja Bahadur on 8th August 
1939 corresponding to 24th Sawan 1996. 

(Sd.) HIRANAND RA IN A, 
Secretary to Government , Praja Sabha Department. 

The Prevention of Rum Rasum Act, 1997. 

Act No. I of 1997. 

An Act for the Prevention of Rum Rasum. 

Preamble .—Whereas it is expedient to provide for the prevention of 
the custom known as Rum Rasum in the Jammu and Kashmir State, it is 
hereby enacted as follows :— 

1. Short title .—This Act may be called the Prevention of Rum 
Rasum Act, 1997. 

2. Extent and Enforcement .— It extends to the whole of Jammu 
and Kashmir State. 

3. Definitions. —“Rum’’ means the consideration which the parents, 
relatives or guardians of a female receive in lieu of the marriage or betrothal 
of such female from the bridegroom, bis relations or guardians either in cash 
or in the form of moveable or immoveable property. 

' Betrothal” means the engagement of a female to a male for marriage 
or promise to marry. 

Explanation .—“Warl or any other customary presents made at the 
time of marriage or betrothal to the girl or her relations shall not be in¬ 
cluded in Rum.” 
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no, exceeding five hundred or bo, h *° °° e year fiPe 

no Magistrate ^of ** ^ran k ’i” 5 Ac, sh *H be bailable bu, no, cognizable and 

Class shall have jurisdiction ,o*ry'ir aD ' ^ ° f a MagiMra,e of the Second 

( c 'd.) K.L. KICHLU, 
President, 

__Jammu & Kashmir Praja Sabba. 

T , . A Certificate. 

19th September I ^a u the J ammu & Kashmir Praja Sabha od 

Bahadur ontsTb March Uto ^ ° f His Hi « b — Maharaja 

Secretary to Government, 

Praja Sabba Department. 

The Jammu & Kashmir Laws (Further Amendment) Act, 1997. 

Act No. II of 1997. 

lain 10 make cer,a ' D verbal amendments in cer- 

Is foUowV:- JammU 3Dd Kasbmir S,ate ' is hereby enaced 

(Further A ) meL b men0 C 'Act, a i , 997. JammU aDd Kashmir Laws 

(2) It shall come into force at once. 

(1) D /n e «!r^ t0rn i A " following amendments shall be made:— 

Bahadur" and rh 100 a ,be wor ds" His Highness the Maharaja 

Uabadur and the words tbe Government" the word “or" shall be inserted. 

thp word 44 11 i Sec l0 ?, tbe ™ ords or Bbadarwab" shall be deleted and for 
the word Illaquas tbe word “lllaqa" shall be substituted. 

\ T 6 seC0Dd and third paragraphs of section 12 shall be deleted. 

ment Arrnf S JQ 7 ? D k “ (6^ aDd sec'ion 16 of tbe Criminal Law Amend- 

and “rh#» C etweeD tbe words * His Highness tbe Maharaja Bahadur" 

and .he Government the word “or” shall be inserted. 

“tbrpp vAor * I » eC,I j D *‘ 4 °// b e S‘ a / e Telegraph Act of 1977 between tbe words 
three years and or with both’ the words “or with fine" shall be inserted. 

“Bhadar« D k SeC - 0D u 4 n ^ f be Code of Civil p ™cedure (X of ly77) the words 
obadarwah or shall be deleted. 

word 6 fi» lD Sect !? n k 3< ? 0f .'.? e . G / enera / l Causes Act (XX of 1977) for the 

and brackets (9) (I2J. (38), (48) and (50)” tbe word, figures 
and brackets (7). (9), (29), (35) and (36)” shall be substituted. 

words' “H- S u C T° ' he K T,e lslr a<ioo Act (XXXV of 1977) for tbe 

His Highness tbe words the Government” shall be substituted 

shall be made! Pub,i -rion Act (1 of 1989) tbe following amendments 

worrier lD 8eCh0 ?» ? { uY 39 and 43 for the words "Minister of State" tbe 
word Government shall be substituted. 

word.'L lD t eCt j° D 26 a f ° r fbe W °' ds “ al th0 office of lhe Government" the 
be sub s “[ u S “d h Pl3Ce 3Dd ,0 SUch 0fficer as the Government shall direct” shall 

1992?shall 1 be deleted!**^ °' SeC ‘ iCD 8 °' S ° 3P (Exdse Du,y) Act (VI1 ° f 


(Sd) K.L. KICHLU. 
President, 

Jammu & Kashmir Praja Sabba. 
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The Jammu and Kashmir Census Act, 1997. 

Act No. Ill of 1997. 

An Act to provide for certain matters in connection with the taking 
of the census. 

Preamble .—Whereas it has beeD determined to take a census of the 
territories of His Highness the Maharaja Bahadur, Jammu and Kashmir, 
urmg the year 194) (A. D.) and whereas it is expedient to provide for 
certain matters in connection with the taking of such census, it is hereby 
enacted as follows: — 

1. Short title, extent and commencement .—This Act maybe called 
the Jammu and Kashmir Census Act, 1997. 

(**) It extends to the whole of the territories of His Highness the 
Maharaja Bahadur of Jammu Kashmir. 

(*“) A11 ru,es Prescribed, appointments made, notifications and orders 

issued, authorities and powers conferred and other things done before the 
coming into force of this Act in connection with the Census operations here¬ 
in provided for shall be deemed to have been respectively prescribed, made, 
issued, conferred and done under this Act. 

2. Anointment of Census officers.—(i) The Government may 
appoint a Census Commissioner to direct and supervise the taking of the 
census throughout the Slate. 

(it) The Government may appoint persons as Census Officers to take 

or aid in, or supervise the lakiDg of, the census within any specified local 
area. 

(it') I be Government may delegate to the Census Commissioner the 
powers of appointing Census Officer^. 


3. Proof of appointment of Census Officers and their status as 
public servants.— (i) A declaration in writing signed by the Census Com¬ 
missioner that any person has been duly appointed a Census Officer for any 
local area shall be conclusive proof of such appointment. 

(it) All Census Officers shall be deemed to be public servants within the 
meaning of the Ranbir Penal Code. 


4. Discharge of duties of Census Officers in certain cases. —(i) (a) 
Every officer in command of anybody of men belonging to His Highness* 
Military Forces. 

<6) Every person having control of a houseboat, dunga or of any 
other means of water traffic, 

(c) Every person in charge of a Lunatic Asylum, Hospital, workhouse, 
Prison, Reformatory or lock up or of any public charitable, religious or 
educational insiiiution, 

(d) Every keeper, Secretary or Manager of any Serai, Hotel, Board¬ 
ing House, Lodging House, Emigration Depot or Club, and 

(e) Every occupant of Immovable property who has at the time of the 
taking of the census not less than 10 persons living on or in such property 
and every Manager or officer of Railway or other commercial or industrial 
establishment who at the time not less than 10 persons employed under him ; 
shall, if so required by the District Magistrate or the Census Commissioner, 
perform such of the duties of Census officer in relation to the persons who 
at the time of the taking of the census or under bis command or charge or 
are inmate of his house or are present on or in such immovable property or 
are employed under him, as such Magistrate or Census Commissioner may, 
by written order, direct. 

(**) All the provisions of this Act relating to Census officers shall apply 
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far as they can be made applicable to all persons while performing such 
duty which he is directed under this section to perform shall be deemed to 
have committed an offence under section 187, Ranbir Penal Code. 

5. Power of District Magistrate to call upon certain persons to 
gtve assistance, ft) The District Magistrate or such officer as the Census 
ommissioDer may appoint in this behalf for any local area, may, by written 
order, which shall have effect throughout the limits of bis district or of such 
local area, as the case may, call upon all owners and occupiers of land, 
tenure-holders farmers, assignees of land revenue and their agents, all 

^ a Tv/r^ arC ^ ar? * ^ 3 ^ dars anc ^ orher village officers and servants and all members 
of Municipal Committees. Town Area Committees and Panchayats to give 
such assistance as he needs towards the taking of a census of the persons 
who are at the time of the taking of the census on the lands of such 
owners, occupiers, holder-, farmers and assignees, or in ibe villages or other 
areas for which such village officers and servants are appointed or such 
committees or Panchayats are established, as the case may be. 

(**) Such order shall specify the nature of the assistance required, and 
such owners, occupiers, holders, farmers, assignees or their agents and such 
village officer, and servants and such members of Committees and Pan- 
cbayats shall be bound to obey it. 


6 Asking for questions by Census officer. — \ Census officer ask 
all such questions of all persons withm limits of the local area for which he 
IS appointed as, by instructions issued in this behalf by the Cen=us Com¬ 
missioners, and published in the Jammu and K.sbmir Government Gazette, 
be may be directed to ask. 

7. Obligation to answer questions. — Every person of whom any 
question is asked under the last foregoing section shall be legally bound to 
aswer such question to >h- b>st of bis knowledge or belief ; 

Provided that no person shall be b'uod to sta r e the name of any female 
membe r ( of hi- house-bold and no wirmn shall he bound to stale the name 

0 ® r husband or deceased husband or of any other person whose name 
she is forbidden by custom to mention. 

8. OccuPier to allow access ant permit affixing of numbers. —Every 
person occupying aoy h m<e, enclosure, baat or other place shall allow 

er>Bus officers such access thereto as they may require for the purposes of the 
census, and as having reg ird to the customs of ihs country, may be reason- 
aWe and shall allow them to paint on or affix to the place such letters, marks 
or numbers as may be necessary for the purpose of the census. 

Occupier or Maniger to fill up schedule— (i) Subj-cf to such 
orders as the Government may issue in this behalf any Census officer may 
leave, or cause to be left. 

(а) at any dwelling house or boat within the local area wbicb be is 
appointed, or 

(б) with aoy Manager or officer of aoy commercial or industrial est¬ 
ablishment who at the time of taking of the census has Dot less than 10 
persons employed under him a schedule for the purpose of its being filled 
up by occupier of such house or boat or aDy specified part thereof by such 
Manager or officer with such particulars as the Government may direct 
regarding the inmates of such bouse or boat or part, or tbe persons employed 

under such Manager or officer, at tbe time of tbe taking of tbe census, as tbe 
case may be. 

(”) When any such schedule has bee D so left, the said occupi-r of tbe 



117 


THE JAMMU AND KASHMIR CENSUS ACT, 1997. 


house or boat or part to which it relates, or the Manager or officer with 
whom it is left, shall fill it ud, or cau-e it to be filled up, to the best of bis 
knowledge or belief, so far as regards the inmates of such house or boat or 
part of the persons employed under him at the time aforesaid, as the case 
may b-, and shall sign bis name thereto and when so required shall deliver 
the schedule so filled un and signed to the Census officer or to such person 

as the Census officer may direct. 

10. Penalties —I n any of the following cases, namely:— 

(а) If a Census officer or a person lawfully required to give assistance 
towards the taking of a census refuses or neglects to use reasonable diligence 
in performing any duty imposed upon him or in obeying any order issued to 
him in accordance with this Act or with any rule duly made thereunder or 

(б) If a Census officer intentionally puts any offensive or improper 
question, or knowingly makes any false return, or without the previous 
sanction of the Govern ment or the Census Commissioner discloses anv in¬ 
formation which he has received by means or for the purpose of a census 
return, or 

(c) If any person refuses to answer to the best of his knowledge or 
belief any questions asked of him by a Census officer which he is legally 
hound by section 7 so to answer ; 

(d) If any person occuoying any house, enclosure, house-boat or other 
place refuses to allow a Census officer such reasonable access thereto as he 
is required by section 8 to all~>w, 

(e) If any person removes, obliterates, alters or injures before the 
31st day of March 1941 any letters, marks or numbers which have been painted 
or affixed for the purpose of the census, or 

(/) If any occuoier of a dwelling house or boat or part thereof or any 
persoo with whom a schedule is left under section 9 knowingly and without 
sufficient cause fails to comply with the provisions of section 9, or makes 
any false return under that section, he shall be punishable with fine which 
may exiend to fifty rupees. 

It. Jurisiiction in prosecutions .— (t) No court inferior to that of a 
Magistrate of the second class shall try whether under this Act or any other 
law, anything which constitutes aD offence under this Act. 

(fi) An offence under this Act shall be triable summarily ; 

(i»f) No prosecution under this Act shall be instituted except with the 
previous sanction of the Census Commissioner. 

(iv) Nothing in this Act shall be deemed to prevent any person from 
being prosecuted under any other law for any act or commission which 

constitutes an offence under this Act. 

12. Records of census not open to inspection or admissible in evi¬ 
dence itt certain proceedings —No pprson shall have a right to inspect 
any book, register or record made by a Census officer in the discharge of his 
duty as such officer or any sch°dule delivered under section 9, and 
notwithstanding anything to the contrary in the Evidence Act 1977, no entry 
io any such book, register, record or schedule shall be admissible as evidence 
in any civil proceedings or any proceedings under Chapter XII or Chapter 
XXX V I of the Code of Criminal Procedure 1989. 

13. Temporary suspension of local enactments and rules as to mode 
of taking census in Municipalities. — Notwiibstanding anything in any enact¬ 
ment or rule with respect to the mode in which a census is to be taken in 
any Municipality, the Municipal authority may at the time appointed for 
the takiag of the census of His Highness’ territories during the year 1941, 
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cause the ceosus of the Municipality to be takeD wholly or in part by any 
method authorised by this Act. y 

H. Power III regard to expenses .—Notwithstanding anything in any 

Tn meDt °; rUle ’u iD regard ‘° local or village funds. Govern" 

a m n e vI™", d ' reCt ' bat tbe Wb0,e 0r a ° y part of any expenses incurred for 
” y ' h ld one m accordauce with this Act or the Rules made thereunder 

nn ht'iM 8 '? to any Municipal, local or village fund constituted for, and 
dirrcu r° h h'l 3 within which such expenses «ere incurred, or may 
tbat the wh ° le ° r any Part of any expenses incurred for anything done 

within wh.>h e s W H may ^ r6C0Vered fr ° m a ° y Jagir ° r ^Pendency 

witDin whicb such expertses were iDcurred. 

the Jn;,inn°Tr° ”‘ ake rules -~ M Tbe Census Commissioner may with 
this Ace ° Government make rules, for carrying out the purposes of 

(“) In particular and without prejudice to the generality of the fore- 

Romg power the Census Commissioner with the aforementioned sanction 
may make rules providing. 

forrv/ a ^ the appoioiment of the Census officers and of persons to per- 
taLTi any <r of the dur,es of Census officer or to give assistance towards the 

° CeDSUSf aod for the general instructions lobe is*u°d to such 
officers and persons, 

fa •f 6 ' 1 f °f th ® eDum ' ,ra,ioD of Persons employed on Railways and their 
* ,eS aD 0 °^ er classes of the population for whom it may be necess- 
ary or expedient to make special provision, and 

(c) for the enumeration of persons travelling on the night when a 
a census is taken. 


The House Boats and Bathing Boats Act, 1997. 

Act No. IV of 1997. 

< n Act for the Regulation and control of House Boats and Bathing 
Boats in Kashmir. 

Preamble.-Whereas it is expedient to provide for the regulation and 

con ro of House Boats and Bathing Boats in Kashmir, it is hereby enacted 
as follows :— 

d Short title, (l) To4s Act may be called the House Boats and 

Batbmg Boats Act, 1997. 

i\/r extends to the whole of the province of Kashmir excluding the 

Muzaffarabad District. 

3. (l) It shall come into force on such day as the Qf vernment, by notifi- 
catioo m the Government Gazette, may appoint in this behalf. 

) Interpretation clause. In this Act unless there is anything re¬ 
pugnant in^tbe subject or cod text— 

H u House boat’ means every boat constructed or adapted to be 

use wholly or principally for human habitation whether propelled by oars or 
otherwise ; and 

(&) Bathing Boat ’ includes all boats which provide facilities for 
swimming, diving or other aqatic sports. 

3. Savings . Nothing herein contained shall effect any powers con- 
MunfcipTl Aet^l97o! Pa,ity “ 1,2 ° f ‘ be J“ Kashmir 

«• C L,i ° ense ' No house boat or ba-bing boat shall be let on hire or 

®^ ed hire ® xcepl under a license granted in that behalf by the Director 
ot the Visitors Bureau. 
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5. Production of License .— Every person to whom a license has been 
granted under section 4 shall produce the license for the inspection of the 
Director of Visitors Bureau at all reasonable hours when called upon to do so. 

6. Power to make rules. —(l) The Government may from time to time 
make rules for the regulation and control of house boats and bathing boats. 

(2) In particular and without prejudice to the generality of the fore¬ 
going power, such rules may, 

{a) provide for (he issue of licenses referred to in section 4, 

(6) prescribe the conditions on which such licenses shall be granted and 
fix the fee to be paid therefor, 

(c) fix the time for which such licenses shall continue in force and the 
grounds on which they can be revoked or suspended, 

{d) provide for the inspection of house boats and bathing boats. 

(c) require the owners or persons incharge of house boats and bathing 
boats to furnish such boats in such manner and to exhibit a written or typed 
inventory of furniture and other equipments at such part of the boat, as may 
be determined by the rules and prohibit the destruction or defacement of such 
inventory and 

(/) provide for the medical examination of the workers and employees 
of bouse boats and bathing boats and matters connected therewith. 

7. Penalty .—Every person who contravenes any of the provisions of 
this Act or of the rules made thereunder shall, on conviction before a Magis¬ 
trate, be liable to a fine not exceeding Rs 50 and in the case of a continu¬ 
ing offence to a fine not exceeding Rs. 5 for each day on which the offence 
continues after such conviction. 

(Sd.) K.L. KICHLU, 
President, 

Jammu and Kashmir Praja Sabha. 

The Jammu and Kashmir Customs (Amendment) Act of 1997. 

Act No. V of 1997. 

An Act further to amend the Jammu and Kashmir Customs 

Act, 1958. 

Whereas it is expedient further to amend the Customs Act 1958 for the 
purpose hereinafter appearing, it is hereby enacted as follows : 

1. Short title, extent and commencement .—(*) This Act may be 
called “the Jammu and Kashmir Customs (Amendment) Act of 1997”, 

(m) It extends to the whole of Jammu and Kashmir State. 

(ill) It shall come into force when, after receiving the assent of His 
Highness the Maharaja Bahadur, it is published in the Government Gazette. 

2. Amendment of section 10 of Customs Act 1958 (hereinafter called 
the said Act .— In Section 10 of the said Act the following shall be substitut¬ 
ed for the first proviso ‘'Provided that if the Inspector General Customs 
and Excise shall so permit, the goods of any specified person, trader or a 
Government Department or goods imported by any specified Agency may 
be treated and passed at a frontier Customs Post as goods in bond and assess¬ 
ed to duty at an interior Customs Post, specified in the order”. 

(Sd.) K.L. KICHLU, 
President, 

Jammu and Kashmir Praja Sabha. 
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Th B A Certificate. 

26,h March'WOI ^ J " 2* Sabha on 

Bahadur on 20th May 1940. assent of His Highness the Maharaja 

Secretary to Government, 
_____ Praja Sabha Department. 

Tk. J.™»and KnU.U., Amh.Hte L..„. Ac. 1997. 

Au t hcri ti e 5 tL: t.l^“ _(,)ThiS AC ‘ may be 'called the Local 

z Deflect ~\ be : h ° l : 0f . Jammu aD< * Kashmir State. 
e Dtitled to the control or man ^ l0CaI aUthor,,y ” meaD s aDy person legally 

le gally entitled to impose 3 dv recfcf^ 613 ^ ° f aDy ,ocal or Municipal fuod, or 

“funds’' used witb re?eren'!’ , ’ *"1* °! l3X wi,biD aDy local area 5 

Mum'cipal f un d t0 fb . _ 0 any ,uCal authority, includes any local or 

legally entitled, and aoy cecs rate of whicb such authority is 

a lly entitled to imoosp nnH o ’ *’ duty or fax which such authority is leg- 

“prescribed- m« a ; any property vested in such authority. 8 

“work” iDcIudpc q S pre?cr,bed by rules made under this Act, and 

3. Borrowing! baml'**** ) vhelber ,nc » d eotal to any other work or not. 

subject to the prescribed * Cal HorUy 1) A local authority may, 

any portion thereof f or an vnf ,l ' 0ns » bo, [ row 0D lbe securiiy of its funds or 

(i) the carrvino / / the fo,,OWID & purposes, namely 
carry out • 8 ° U ° any ^orks which it is legally authorised to 

Works in tirrfpf rebe ^ and tbe establishment and maintenance of relief 

(ui) he nr fam,DP -; carcily or a °y other calamity ; 
disease ; evontion of the outbreak or spread of any dangerous epidemic 

p 0 s ^ S (vP 6 ^^^ ^ chi u s e^(iV?ard *{iii), C ° nDeCted wilb or anc,llary t0 any pur * 
law : repayment of money previously borrowed in accordance with 

authority to D0 *. b ^ D ^ ’ D clause (o) shall be deemed to empower a local 

under which Per *° or tbe repayment of any money borrowed there- 

viously botroived^s > **'* ,or ‘h. repayment of.be money pre- 

fixed for thp rfm. r ,Dt ° acc0UDt will exceed the maximum period 

being i 0 force P ymeDI a loaD by or under any enactment of the time 

authority ^f tbing ,D tb,s section shall be deemed to authorise any local 

law f^\be Hme°bIioL in P T d money for aoy P“ r POse for which, under the 

(b) to hnrrnw g 1°^°* U ' S ° 0t author,Sed to a PPly 'ts fUDds, or 

payable within nnw rao P® y y means of tbe issues of bills or promissory Dotes 
P yaoie within any period not exceeding twelve months. 

mak «J roles Mnsis°tent 0 wi.'bTb e is < Act°afio- ruUS ~ (l) Tbe GoVerBrreD ' 

borrowed? 6 D3tUre ° f the fuod9 on tbe security of which money may be 
(*f) (he works for which money may be borrowed ; 
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(lit) the manner of making applications for permission to borrow 
money ; 

(tv) the inquiries to be made in relation to such loans, and the manner 
of conducting such inquiries ; 

(u) the cases and the forms in which particulars of applications and 
proceedings, and orders thereoD, shall be published ; 

(ui) the cases in which the Government may make loans ; 

(v»i) the cases iD which local authority may take loans from persons 
other than the Government ; 

(viii) the manner of recording and enforcing the conditions on which 
money is to be borrowed ; 

(ix) the manner and time of making or raising loans. 

(at) the inspection of anv works carried out by means of loans ; 

{xi) the instalments, if any, by which loan shall be repaid, the interest 
to be charged on loans, and the manner and time of repaying loans and of 
paying the interest thereon ; 

(xit) the sum to be charged against the funds which are to form the 
security for the loan, as costs in effecting the loan ; 

[xiit) the attachment of such funds, and the manner of disposing of or 
collecting ibem ; 

[xiv) the accounts to be kept in respect of loans ; 

{xv) the utilization of unexpected balance of loans either in the reduct¬ 
ion in any way of the debt of the local authority, or in carrying out aoy 
works which that authority is legally authorised to carry out ; and the sanct¬ 
ion necessary to such utilization; and as to all other matters incidental to 
carrying this Act into effect, 

(2) All rules made under this Act shall be published in the Government 
Gazette; and on such publications shall have effect as if enacted in this Act. 

5. Remedy by attachment if loan not ret>atd. — If any money borrowed 
in accordance with the provisions of this Act or any interest or costs due in 
respect thereof, is or are not rppaid according to the conditions of the loan, 
the Government, if itself the lender may, and if the Government is not the 
lender, shall, on the application of the lender, attach the funds on the 
security of which the loan was mad**. After such attachment, no person, 
except an officer appointed in this behalf by the Government shall in any 
way deal with the attached fund*; ; but such officers may do all acts in res¬ 
pect thereof which the borrowers might have done if such attachment had 
not taken place, aod may apply the proceeds in satisfaction of the loan and 
of all interests and cists due in respect thereof, and of all expenses caused 
by the attachment and subsequent proceedings ; 

Attachment not to defeat prior charges legally made. —Provided that 
no such attachment shall defeat or prejudice any debt for which the funds 
attached were previously pledged in accordance with law ; but all such prior 
charges shall be paid out of the proceeds of the funds before any part of 
the proceeds is applied to the satisfaction of the liability in respect of which 
such attachment is made. 

6. Issue of Short term Bills. —(1) Subject to the provisions of section 
25 of the Indian Paper Currency Act V of 1923 (a Local Authority) may 
with the previous sanction of the Government, borrow money by means of 
issue of bills or promissory notes payable within aoy period not exceeding 
twelve months, for any purpose for which such local authority may lawfully 
borrow money under any law for the time being in force ; 


1940. 


122 


The Punjab Law Reporter. 


[Vol. XLII— 


Provided that the amount of the bills or promissory notes which may 
be so issued, shall not exceed, when the amount of the other moneys for the 
time being borrowed by such local authority is taken into account, the total 
amoun which such local authority is empowered by Government to borrow 
(2) The Government may, by general or special order, regulate the 
conditions on which money may be borrowed or repaid under this section 

7. r.nausnot to be effected except under this Act.- Except as provided 
by or under this Act, no local Authority shall, for any purpose, borrow 
money upon or otherwise charge its funds; and any contract otherwise 
made for that purpose after the passing of this Act shall be void : 

Provided that nothing herein contained shall be deemed :_ 

(«) to preclude any local authority from exercising’the borrowing 
powers conferred on it by any special enactment now or hereafter in force • or 
\b) to effect the power conferred on any local authority by any such 
enactment to charge its funds by guaranteeing the payment of interest on 

money to be applied to any purpose to which the funds of the local authority 
can legally be applied. 

(Sd.) K. L. KICHLU, 
President, 

Jammu and Kashmir Praja Sabba. 


The Jammu and Kashmir Excise (Amendment) Act 1997 

Act No. VIII of 1997. 

An Act to further amend the Jammu and Kashmir Excise Act. 

Whereas it is expedient further ro amend the Jammu and Kashmir Excise 
Act of 1958, it is hereby enacted as follows :— 

1. Short tstle, extent and commencement.—([) This Act may be 
called the Jammu and Kashmir Excise (Amendment) Act. 

(2) It shall extend to the whole of the Jammu and Kashmir State. 

(3) It shall come into force on the date of its publication in the Govern¬ 
ment Gazette. 

2. Amendment of section 30 of the Excise Act, 7958 —The following 

shall be substituted for section 30 of the Jammu and Kashmir Excise Act 
of 1958. 

30. Any Customs and Excise Officer, any Police Officer not below 
the rank of Sub-Inspector and any other person duly empowered by tbp 
Government in this behalf may arrest without warrant any person found 
committing an offence punishable under section 48 or section 50 and may 
seize and detain any liquor, drug or other article which be has reason to be¬ 
lieve to be liable to confiscation under this Act or any other such law and 
may detain and search any person upon whom, and any vessel, raft, boat, 
vehicle, animal, package, receptacle or covering in or upon which, be may 
have reasonable cause to suspect any such liquor or drug or other such arti¬ 
cle to be or to be concealed”. 

(Sd.) K.L. KICHLU, 

* President, 

Jammu and Kashmir Praja Sabba. 


The Civil Procedure Code (Amendment) Act, 1997. 

Act No. X of 1997. 

An Act to amend further the Civil Procedure Code of 7977. 

Whereas it is expedient to make a verbal amendment in the Civil Pro¬ 
cedure Code of 1977, it is hereby enacted as follows :— 
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1. Short title , extent and. commencement. —(l) This Act may be 
called the Civil Procedure Code (Amendment) Act of 1997. 

(2) It shall come into force at once. 

2. Amendment of Order XXI (A) Rule 17. —In Order XXI (A) Rule 
17 of the Civil Procedure Code for the words "His Highness’* the words 
"the Government” shall be substituted. 

(Sd.) K.L. KICHLU, 
President. 

Jammu and Kashmir Praja Sabha. 

The Jammu and Kashmir Town Area Act, 1997. 

Act No. VII of 1997. 

An Act to make better provision for the Administration of Town 
Areas in the Jammu and Kashmir State. 

Whereas It is expedient to make better provision for the administration 
of Town Areas iD the Jammu and Kashmir State, it is hereby enacted as 
follows :— 

CHAPTER I. 

Preliminary. 

1. Short title, commencement and extent. —(1) This Act may be called 
the Jammu and Kashmir Town Area Act, 1997. 

(2) It shall come into force on such date as may be notified in this be¬ 
half in the Gazette and from that date the Jammu and Kashmir Provinces 
Town Area Act of 1990 shall be repealed : 

Provided that all existing Town Area Committees shall be deemed to 
have been constituted under this Act and all taxes imposed, fees charged, 
orders passed and transactions entered into UDder the Town Area Act of 
1990 shall be deemed respectively to have been imposed, charged passed and 
entered into under this Act. 

(3) It extends to the whole of the Jammu and Kashmir State. 

2. Definitions .—In this Act, unless there is anything repugnant in the 
subject or context :— 

(*) "annual value” means the gross annual rent at which a house or 
land may reasonably be expected to let from year to year ; 

(*») "house’’ includes shop, warehouse, factory, office or business pre¬ 
mises : 

(Hi) * building” includes house, portion of a house, tank, reservoir and a 
wall or well which is not used for agricultural purposes, 

(iv) "erection or re-erection of a building” includes any alteration of or 
addition to such building except ordinary repairs ; 

(u) "land" does not include land used for agricultural purposes or pasto¬ 
ral purposes ; 

(vi) "occupier” means, in the case of a bouse let out to several 
tenants or to lodgers or travellers, the person who lets the house or receives 
or is entitled to receive the rents or payments from the tenants or the lodgers 
or travellers ; 

(vii) "prescribed” means prescribed by this Act or by any rule or order 
made thereunder ; 

(viit) "public road” means any road, street, thoroughfare, passage or place 
over which the public have a right of way ; 

( ix ) "Town Area” means any local area which the Government has 
declared or defined under section 3 to be a Town Area ; 
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wheeled co^fvey^ce^whi^h ls'ed S ’o'' 1CVC ' automo,or cars, and every 
street ; Wn ' Cb ,S used or ca Pabie of being used on a public 

men/of tbe^ublic wbethe™™ is °P a - d to the use or enjoy- 

in the Committee ; P ,Vate propert y a nd whether or not vested 

b US toes! ol ' o wn .n" 'or “log T™ ^ dinari, V aiding or carrying ou 
a °d in case of anydisputeIn, ' mmo ™ b, « property in any Town Area 
tn be an inhabitant ; Dy perS0D declared by the Government 

accessible whether pe^manTntly 0 ^ C0Urt ' aIley or passa & e » 
thoroughfare or not ; V tem P° ra nly to the public, and whether a 
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cotton, blasting 0 po^derTui^aT dynamite gun- 

- r r or :l ‘ b a -SKS 

fire-works cartridges, ammunition o/allLr^ ,DC,ud es fogsignals, 
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4 2- ^I, OWN Area Committee. 
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Provided also in the absence of tbe roll of electors all the members of 
the fir^t Committee shall be nominated by tbe Government. 

Provided further that if any seat on a Town Area Committee is required 
to be filled by election and a member is for any reason not elected the 
Government may fill that seat by the nomination of a person enrolled as an 
elector. 

(2) The Town Area Committee shall have a Secretary nominated by 
Government. 

(3) Ooly persons whose names are enrolled as electors of the Town 
Area shall, subject to the provisions of section 9 be eligible for election as 
members of the Committee in the prescribed manner. 

5. Term of office of members of a Committee. —The term of office of 
a member of a Committee shall be four years subject to the provisions of 
section 9 and shall commence from tbe date of election or nomination, or 
when the election or nomination has been made before tbe vacancy has 
occurred, from the date on which tbe vacancy occurs : 

Provided that the term of office of a member elected or appointed to fill 
a casual vacancy shall be the residue of the term of the outgoing member ; 

Provided also that the term of office of the members nominated for a 
first Committee shall bp two years : 

Provided further that, for tbe purpose of making any change in the 
composition of a Committee or holding an election or for any similar purpose, 
tbe Government may curtail or extend the term of office of the members or 
of anv member of a Committee. 

(2) If a member of a Committee is nominated by virtue of his office, the 
person for the time being holding tbe office shall be a member of the Com¬ 
mittee until the Government shall otherwise direct. 

(3) If a member wishes to resign, he shall forward bis resignation 
in writing to the Government through the Chairman, and shall be deemed to 
have vacated bis office from the date of receipt by the Committee of inform¬ 
ation that his resignation has been accepted by the Government. 

(4) An ou'going member shall, if otherwise qualified, be eligible for re- 
election or re-appoint men'. 

(5) Tbe Government may at any time cancel or modify any notification 
issued under this section. 

6. Removal of members.— (l) The Government may, after affording 
him an opportunity to make an explanation, remove any member of a Com¬ 
mittee who, in its opinion, has so abused his position as a member as to be 
unfit to act as such member or w ho is persistently remiss in the discharge of 
his duties as a member. 

(2) A member removed under this section shall not be eligible for 
further election or nomination for a period of three years from the date of his 
removal : 

Provided that the member so removed shall be entitled to apply to the 
Government within one month from the date of communication of tbe re¬ 
moval order to him for review of the order of his removal and the Govern¬ 
ment may, if there is a sufficient cause, review its order. 

7. Oath of allegiance. — Notwithstanding anything contained in tbe 
Oaths Act of 1950, every person who is elected or nominated to be a member 
of a Town Area Committee shall, before taking bis seat, make before the 
Chairman, and the Chairman should make before the Wazir-i-Wazarat, an 
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oraer ot the Government in this behalf. 

of a Tn^ ia A biliti n o/me,nbers of Town Area Committees -Every member 

ration nf rea omm,lttee shall be liable for the loss, waste or misappli* 
cation of any money or other property belonging to a Committee if such loss 
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waste or misapplication is a direct consequence of his neglect or misconduct 
while a member of the Committee, and a suit for compensation may be 
instituted against him by the Committee with the previc us sanction of or by 
the Government. 

11. Election , term of office an>i designation of Vice-Chairman .— 

(1) Every Town Area Committee shall have a vice-Cbairmao to be elected 
from among its members when a vacancy occurs and such vice-Chairman 
shall during the absence of the Chairman, discharge all the duties of the 
Chairman. 

(2) The term of office of a vice-Cbairman, shall be one year from the 
date of his election cr the residue of bis term of office as a member of the 
Town Area Committee, whichever is less. 

(3) If the vice-Cbairman wishes to resign, he shall intimate in writing 
to the Chairman his intention to do so, and on bis resignation being accepted 
by the Town Area Committee, be shall be deemed to have vacated his office. 

12. Conduct of business. —(1) Every Town Area Committee shall 
meet at least once a month for the transaction of business subject to rules 
as may be made from time to time by the Government. The chairman 
or in his absence the Vice-chairman shall preside at all such meetings, and 
in the absence of the chairman and the Vice-chairman any member elected 
by the members present shall preside. 

(2) The quorum for a special meeting of the Committee shall be one 
half and for an ordinary meeting one third of the total number of members 
of the Committee. 

(3) Iu the case of equality of votes, the person presiding shall have a 
casting vote. 

CHAPTER III. 

Town Area Budget and Servants. 

13. Town Area Budgets. — The Town Area Committee shall prepare 
and submit for sanction to Government annually and on such date as may 
be specified from time to time in this behalf a Budget showing the anticipat¬ 
ed Receipts and Expenditure of the Town Area for the ensuing year. 

14. Employment of servants. —(1) The power to appoint, promote, 
suspend, fine, reduce, dismiss or transfer or graDt leave to servants of the 
Town Area Committee shall, in the case of servants on a pay not exceeding 
Rs. 15 p. m. vest in the Chairman, in the case of servants on pay exceeding 
Rs. 15 p. m. but oot exceeding Rs. 35 p.m. in the Town Area Committee 
and iD the case of others in the Government or such officer as may be 
specially empowered by the Government in this behalf. 

(2) Notwithstanding anything in sub-section (1) the Secretary shall be 

competent to 

(а) fine menials of the conservancy stnft upto one-quarter of the monthly 

pay ; and . 

(б) grant casual leave to the conservancy staff including the Sanitary 

Inspector* 

(3) An appeal shall lie :— 

(a) to the Chairman from any order passed by the Secretary under 

clause (<j) of sub-section (2) ; . 

1 . (6) to the Town Area Committee from an order passed by the Chair¬ 
man under sub-section (1); 

(c) to the Government from ao order passed by the Town Area 
Committee or an officer specially empowered under sub-section (1). 
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(4) The Government may, on the application of any person aetrrieveH 
review an order passed by it under sub-section (1). gg d ’ 

15. Appointment and control of temporary staff— In the event of an 
h ™, ,g “ Cy involvtng grave risk of life or property the Town Area Committee 
shall be competent to engage such temporary staff as may be required to 
supplement tbe permanent staff if funds permit. V q d 

Nn !n 6 e' m h / .?' ereS< 0/ me ' n * er " nd Tow » Area employees in contracts etc- 
* me . raber ’ °[ servant of a Committee shall, without the previous sanction 
writing of the Government, interest himself in any contract under him 
made with that Committee, and any person found to have so interested 
himself shall be liable to removal from bis office or membership as tbe case 
may be unless be has already resigned or notified his intention to do so 
1 /. row.. Area servants to be deemed public servant— Every Tax' 
Co lector or other servant permanently or temporarily appointed under this 

for t’he o ll' D f * “ D,raC,or t duly ^Pointed by ,he Town Area Committee 

snoh b ? °° ° f a lax ; or fee and a duly appointed agent or employee of 

of spoT^'m Sba1 ' be « P ut >lic servant within the meaning 

of sechoD 21 6f the Raobir Penal Code. 

\8 Penalties for certain classes of servants.—( 1) Any sweeper 
employed by a Towd Area Committee who, in the absence of a written con¬ 
tract authorising him to do so and without reasonable cause, absents himself 
from bts duties or resigns his employment without giving one month’s Dotice 
to the Committee, cr who neglects or refuses to perform bis duties or any 
of them, shall, on conviction before a Magistrate, be liable to a fine which 

may extend to twenty rupees or to imprisonment which may extend to two 
months. 


(2) The Government may, by notification, direct that on and from a 
date to be specified in the notification the provisions of sub-seclion (l) with 
respect to sweepers shall apply also to any specified class of servants employ¬ 
ed by a Town Area Committee whose functions intimately concern the public 
health or safety. v 


CHAPTER IV. 

The Town Fund and Property. 

Constitution of the town fund .—For each Town Area there shall 
be formed a town fuod, and there shall be placed to the credit thereof : — 

(a) the proceeds of any tax imposed under the provisions of this Act • 

(b) all fines realised in cases in which, prosecutions tor offences com¬ 
mitted within the limits of such Town Area are instituted under this Act 
or the rules made thereunder or under section 36 of tbe Police Act or the 

rules made under any other Act. in which provision is made for tbe credit 
of such fines to the town fund ; 

(c) all sums ordered by a court to be placed to tbe credit of tbe town 
fund ; 

(d) the sale proceeds, except in so far as any private person is entitl- 
ed the whole or a portion thereof, of all dust, dirt, dung or refuse (includ¬ 
ing the dead bodies of animals) collected by tbe town servants ; 

ie) such portion of Ibe reot or other proceeds of Nazool property or 
o the rent of camping and other areas uoder tbe control of tbe Visitors 
bureau, as the <iovernment may direct to be placed to tbe credit of the town 

(/) all sums received by way of loaD, subvention or gift ; and 
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(g) all other incomes of the Town Area Committee and such other 
sums as may be assigned to the town fund by any general or special,order 
of the Government. , 

20. Control of town fund. — Subject to any rules made in this behalf 
by the Government the town fund shall be under the control of the Town 
Area Committees and shall be applied to :— 

(а) the repayment of the principal and interest of any sum advanced as 
a loan by the Government or the Sanitation Cess Fund or any other fund 
controlled by or on behalf of the Government for the purposes of this Act ; 

(б) the payment of the salary and allowances of the Town Area 
establishment ; 

(c) the purchase of stationery and other contingent expenditure neces¬ 
sary for carrying on the business of the Town Area Committee ; 

id) the payment of expenees incurred for the maintenance of public 
roads and bridges within the Town Area limits not being roads and bridges 
of which the maintenance is undertaken by the Government ; 

(e) the payment of expenses incurred for the repair of public wells, 
springs and tanks, or for the provision of an adequate supply of pure 
drinking water ; 

(/) the payment of expenses incurred generally for carrying out the 
sanitation, drainage, lighting and improvement of Town Areas ; 

(g) the payment of expenses incurred on providing medical relief or 
opening and maintaioiug Reading Rooms, Libraries or Adult Education 
Centres, erection of Town Halls, subscribing to Government Gazette, buying 
books of references, installing and maintaining Radio sets or making grants 
in furtherance of such purposes ; 

(h) the expenses incurred in carrying out any scheme referred to in 
section 21 aDd 

(») the payment of any other sums which the Government may by 
general or special order declare to be an appropriate charge on the town 
fund. 

21 . Power to require Committee to carry out certain orders. —The 
Government may by order require a Town Area Committee to carry out 
any scheme detailed in such order for portection against fire, for adequate 
supply of pure drinking water, for the drainage of the town area, for impro¬ 
vement of the roads or sanitation of the town area or any other measure 
in the interest of the Town Area. 

22. Custody of town fund. —Subject to any rules made in this behalf 
by the Government the Chairman shall make arrangements for the proper 
custody of the town fund end for the remittance to such custody of all sums 
collected on behalf of or received to the credit of the town fund. 

CHAPTER V. 

' Taxation. 

23. Taxes which may be imposed . —Subject to any rules which the 
Government may make in this behalf and in accordance with the other pro¬ 
visions of this Act, the Committee may impose anyone or more of the follow¬ 
ing taxes and fees :— 

(a) A Town rate in the form of a tax :— 

(*) upon all owners or occupiers of houses or land within the limits of 
♦be Town Area assessed according to the annual value of such houses or 
lands, provided that if any land is assessed to cesses under the Land 
Revenue Act, the amount of the cesses so assessed shall be deducted from 
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lmnM 5! . aSS8S3ed 1 00 SUCh l3Dd UDder lbis sectioD provided further (bat the 

of the »n a n S T ed | m r8 r SP u Ct u 0f any h0USe or laod sha11 DOt exceed 6 i per cent, 
ot tbe annual value of the bouse or land ; 

rirrn ( l ,) t UP0D 311 ° f ‘ he Town A ™a assessed according to their 

• . ances provided that the amount assessed on any one person accord- 

Town ^ S ea c, . rcumstaDCes sha11 Dot exceed Rs. 7-8-0 per month in any one 

Q ^ ^ I ax upoD . persoD including Government servants who practise 
nlliUlT P rof8ss, A OD or art or ca rry on any specified business, trade or 

(c) A tax payable by the owner on all or any vehicles, animals used 

° r V ,ng ’ . raug 1 ° r burden, or dogs when such vehicles or animals or dogs 
are kept within tbe limits of the Town Area ; 

Provided that do tax shall be payable od vehicles or animals used maioly 
tor agricultural purposes. 

(d) Modified Octroi known as “Dbarat” • 

(e) Teh Bazari ; 

(/) Lease of right to collect night soil or town refuse ; 

(g) Adda fee ; 

(fc) Tax on Boats let out on hire ; 

(*) Entertainment tax ; 

(i) Slaughter House fee ; 

(&) Building fee ; 

(l) Chbaja construction fee ; 

[trt) Chhaja tax ; 

(n) Tharra tax ; 

(o) Teh-i-Zamini ; 

(p) Water tax ; 

(q) Lighting tax ; 

(r) Such other tax or fee as may be approved by Government. 

. ,u n Assessment Subject to any rules made in this behalf 

t)y tbe Government, the Committee established for any Town Area shall, 

s soon as may be, prepare a list of the persons liable to pay the tax impos- 

UDder items (at), (b) and (w) to (< 7 ) of section 23 aod of the amounts to 

e paid respectively by such persons, as and when it proceeds to impose 
tax od those items. 


(2) Every assessment list prepared under sub-section (l)— 

shall, except in case of taxes UDder items (o) (if) and (q) of section (23) 
contain the following particulars : 

®^description of the properly sufficient for its identification ; 
loj the name of the owner or occupier ; aod 
(c) the aDDual value of the property. 

(3) The Committee shall, when so required by tbe Wazir-Wazarat, 

r0ra r!\ m - t0 rev ‘ se { be assessment list prepared uoder sub-section (1). 

(4) Every assessment in a list prepared under sub-section (1) or revised 
UD er sub-section (3) shall be subject to confirmation by the Wazir-i- 

azarat and any such assessment which he refuses to confirm shall be 
altered by tbe Committee UDder his directions. 

(3) An assessment, when confirmed by the Wazir-i-Wazarat shall not 
e subject to alteration except, upon revision of the assessment list under sub¬ 
section (3) or in pursuance of an order passed in appeal under tbe provisions 

of section 27. 
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25. Exemption from tax .—Subject to aDy rules made iu this behalf 
by the Government, the Government may, by order, exempt in whole or in 
part from the payment of any tax imposed under this Act any person or 
class of persons or property or description of property. 

26. Publication of assessment list. —The Town Area Committee shall 
cause a copy of every assessment list prepared or revised under section 24 
and confirmed by the Wazir-i-Wazarai to be posted in a conspicuous place 
within the Town Area and shall cause a register of assessments to be main¬ 
tained at such place and in such manner as the Government may prescribe. 

27. Appeal from assessment or levy of tax. — (1) An appeal against 
the assessment or levy of a tax or fee shall lie to the Governor of the 
Province, and the decision of the Governor shall be final and shall not be 
called in question in any court. 

(2) An appeal under sub-section (l) shall not be admitted after the 
expiry of thirty days from the date of postirg of assessment list and in cases 
in which there is no assessment list or in cases from the date of demand, 
unless the appellant shows sufficient reason for failing to appeal within the 
said period. 

28. Payment of tax. —Any tax or fee assessed or imposed under 
this Act shall be payable in such instalments, and each instalment shall 
become due on such date as the Town Area Ccmmittee may, subject to any 
rules made by the Government in this behalf, direct by notice posted 
in a conspicuous place witbio the Town Area : 

Provided that if any person so desires, he may pay the amount of any 
instalments in advance. 

29. Writ of demand.— On failure of any person to pay any instalment 
of a tax imposed or fee charged under ibis Act on the specified date the 
Chairman or in bis absence Vicf-cbairman shall cause a writ of demand to be 
served on the defaulter or delivered at or affixed to his place of residence 
within the Town Area and addressed by post to such place of residence 
or any other place where be may be known to reside. A process charge 
of /4/. per writ of demand issued in addition to any postal charges incurred 
under this section may be added to the arrear claimed and recovered 

as such. 

30. Recovery of arrears. — (1) Arrears of any tax or of any fee or any 

other sum due to the Town Area Committee under this Act or rules 

made thereunder may be recovered, on the expiry of 2 weeks from the date 
specified for payment in the writ of demand issued under section 29 on 
application to a Magistrate having jurisdiction witbio the limits of the 
Town Area or in any other place within the State where the defaulter 

may, for the time being, reside, by the attachment and sale of any movable 
property belonging to such defaulter and witbio the limits of such Magistrate s 
jurisdiction. 

(2) Such attachment and sale shall be made in the same manner as 
attachment and sale of movable property, in execution of a decree of a 
Civil Court. 

(3) Arrears of contract money due from a contractor tor the 

collection of all or any of the Town Area taxes or fees and the 

damages incurred by the Town Area Committee by reason of a contractor or 
tenderer or bidder of such contract committing a breach of contract and 
arrears of rent on account of any immoveable property vested in or under 
the control of a Town Area Committee from whatever date due may 
recovered in the manner laid down in sub-section (1) provided that if any 
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parson disputes his liability to pay the amount due under this sub-section or 
he correctness of the amount demanded, he may pay the amount demanded 
from him uoder protest id writing and may bring a suit in th« r 

.0 contest his liability and for refund of the amount "aid by b,m. C ' V " ^ 
, . ^(Arrear of rent on account of any movable property vested in or 

er the control of a Towo Area Committee from whatever date due may be 

recovered in the manner laid down in sub-section (l). Provided that if ^Dy 

person disputes his liability , 0 pay t he rent or ibe correctness of the amount 

wr^a iemay K pay tbea mouDt demanded from him under protest in 

re und of n ,h may 7 * ^ Civil Courl to COD,est bis l«bili.y and for 

refund or the amount net due from him. 

CHAPTER VI 

Collection of Dharat (Modified Octkoi). 

3 —Th ec n°” *° be controlled by Chairman Town Area Com - 

Chairman 7 ° ° l Dbara ‘ shall be under the control of .be 

woTraTtor. ” m departmentally or through a duly appointed 

I • c, 2 ‘ Ar * tc } es taxable and rate of taxation.—"Dharat" shall be 

shall be' nn'ifi H l” "?f ordance wi,b ,be sanctioned schedule of rates which 

Sha h h 6 yeVeryyear before anforcement and copies whereof 

shall be huDg at every post of collection. 

. ■ 33 . Exem Pt‘on .-The provisions of the Customs Law for the lime 
Customs d°m„ e 'e u eBar 1 '° Pxempli0D from Customs duly aud refunds of 

ofTAta , a h P is A a U,at ' S mU,and,S 10 eXemP ' ,0DS ,r ° m and re,UDdS 

relatino IheTJ i ’ n f >orte ' "“°™ inspection of goods and documents 

wi h i the limbs 7' t ,<lX Every person importing 

I Jhl A T ° WD Are8 a ° y anic,e on wbicb "Dharat” is leviable 

bv he fh ir reqU1 b J l 9 u r Tf nl ° f lbe Towd Area C °mmitttee authorised 

thVam™ t ,h,s behal [ and s <> as may be necessary for ascertaioiog 

the amount of the tax chargeable :— 

deal ^!h P fL mil ?- U ? b servan 1,0 ‘“Speer, examine, weigh and otherwise to 

an., k?? , commuD| cate to such servant any information and exhibit to bim 

. 1 * ,n Y 0,ce pr documf n< of a like nature which be may possess relating 

to the article, and 

_ . Pay ,be ^ barat * ax at •be rate demat ded according to the sanciiooed 
schedule: 

ariy person bringing within such limits any goods wbeiber taxable or not, 
c ose package, sball allaw such servant to inspect the contents of ibe 
same in order to ascertaining whether tax is leviable or not. 

_ Officer demanding or collecting Dharat to tender a bill or a 

Y)** 1 * 3 * . tvery se| vant of a Town Area Committee or contractor demanding 
arat y the authority of the Chairman sball tender to every person 

1° Irloc C 7 g an ! ClC ° D Wbicb the lax is claimed a bill specifying the 
ar icies taxable, the amount claimed and (be rale at which the tax is 

particulars ° f ** ,be ^ barat is paid OD demand, a receipt giving the same 

Pro f e ^ t * re in ca *e of non-payment on demand .— In the case of 
-payment of Dharat on demand the contractor or hi* agent or servant 
or a servant of the Town Area Committee empowered to collect the same 

TnLT?* aDy arl,cle J OD wbicb * he Dharat is chargeable of sufficient value 
to satisfy the demand. 
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Provided that if the seizure is by a contractor of Dbarat, bis servant or 
agent, a report shall immediately be made to the Chairman. 

The Chairman may c vuse any property so seized, or so much thereof as 
may be necessary, to be sold by auction to satisfy the demand together with 
the expenses occasioned by the seizure, custody and sale thereof unless the 
demand and expences are in the meantime paid after the lapse of one week 
from the seizure and after one notice has been given fixing the time and place 
of sale. 

Provided that articles of a perishable nature which cannot be kept 
without serious risk of damage, may be sold after the lapse of such 
shorter time as he may, having regard to the nature of the articles think 

proper. 

37. Penalty for evasion of payment of Dharat.—H any goods 
passing ihrougb the limits of a Town Area are liable to the payment of 
Dbarat, then every person who, with intent to defraud the Town Area 
Committee causes or abets the introduction of, or himself introduces or 
attempts to introduce within the said Town Area limits any such goods 
upon which payment of the Dbarat due on such introduction has not been 
made or tendered shall, on conviction before a Magistrate be sentenced to a 
fioe which may extend to five times the amount of such Dharat or to fifty 
rupees, whichever may be greater. 

38. Bar of action.— (1) No civil suit shall lie against the Government 
or against any servant of a Town Area Committee for damages for any act 
bona fide done or ordered to be done in pursuance of this Act. 

(2) Notwithstanding anything contained in the Limitation Act IX of 
1995 all prosecutions of any servant of a Town Area Committee and all 
actions which may be lawfully brought against a Town Area Committee or 
against aoy servant of a Town Area Committee in respect of apy thing 
d >ne or alleged to have been done in pursuance of this Act, shall be instituted 
within six months from the date of the act complained of and not 
afterwards ! 

Provided that no such suit shall be instituted until the expiration of 
one month after notice has been given stating the cause of action and the 
name and the place of abode of the intending plaintiff and tbe plaint sba 

contain a statement that such notice has been given. 

(2) In a suit for damages against a Town Area Committee it shall be 
lawful for tbe Court if tender of sufficient amends shall have been made 
before the action was brought, in awarding tbe amount so tendered to 
refuse costs to the plaintiff and direct him to pay the cost of I e 
defeidant. 

39. Resti iciion or prohtbition of the importation or exporta¬ 
tion of goods. — Tbe Government may restrict or prohibit tbe importa¬ 
tion into or exportation from, any Town Area where Dharat is impos¬ 
ed ui der this Act, of goods of any specified description. 

CHAPTER VII. 

Duties and Powers and other similar matters. 

40. The duties of the Chairman shall be :— 

(а) to convene and preside at all meeings of the Committee, o 

control the transaction of business thereat, and to maintain a recor 
of such business ; . .. 

(б) to supervise tbe collection of taxes and other dues o 0 

Committee ; r 

(c) to supervise the work of the servants and employees of the om 
mittee ; 
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Fund 


(rf) to conduct all correspondence on behalf of tbe Committee ; 

to^n^ 1 t0 n tbe r c ° ntro1 of the c °mmittee to apply the Town 
o any or all of the purposes prescribed by section 20 ; 

opinion IhnfTw- t0 9 0VernmeDt against any member who has m his 

dLha^ ofhls dutfeT-'aTd" * ""“h" “ Wh ° h remiss ia lba 

ed ol fi) hirlT h erf ° rm a SUC u- 0,her duties as may he tequirpd of or impos- 
this let " ° r “ 5 Act ° r bv ° r UDd " any of ,he rules made aoder 

nr cn 41 ‘i Sa " t,a /' on order.—The Town Area Committee may, by K enera) 
mem sh „ 0r n" 7'"““ provide - aDd if - advised by "he Govern 

the Town Area”, V nameb r :- a ° V ° f ‘ b6 f ° llowiDg mat,f,rs witbin 

(o) the regulation of offensive callings or trades ; 

S I the disposal of corpse by burning or burial ; 

W lbe repair or removal of dangerous or ruinous buildings ; 

DefrnlJi^ lh0 r 4 Pr u h,b 1 iti S n of tbe stora 8 e Of more than a fixed quantity of 
P f i ,u“ d oth< ! r ioflammable abides in any place or building ; 

(A be J r . eguIat,0D or Prohibition of any description of traffic ; 
y) the disposal or mad ard stray dogs ; 

of CleanSiDg nf any fil,by building or land, and tbe closing 

ffct d,Dg D0 ‘ fi ‘ f ° r bumaD bah '‘a'i°° i 
man jj be disinfection of any building or article which the Committee 

rnnfa • S e J. Decess *ry in order to prevent the spread of any infectious or 
contagious disease ; 

or Jj\l *f he lic ? siDg f ° f Premises for manufacture, preparation for sale 

oort with- ar u Cle * ° f * ood or d riD k and the regulation of tbe trans¬ 
port within the I own Area of articles of food and driok ; 

of troffi thS . 1,CeDs .' Dg of vebi d e s kept or plying for hire, (be control 

max, amC J lhe SeU,Dg apart of p,aces w bere vehicles plying for hire 
uiay stand j 

publiefplace 8, prob * b ' f ' OD lbe tethering of cattle in any street or 

eraci^ licensing of yards or depots for trade in hay, straw, thatching, 

mof *• . W00 ’ charcoal or coal, or other dangerously inflammable 
material ; 

* be P reve °tiou or removal of any movable or immovable 

of fh 3C menJ over any street, drain, sewer or channel and tbe recovery 

, e ex P 6Ds es incurred on such prevention or removal or in rectifying 

amage caused to tbe street, drain, sewer or channel by such prevention 
or removal ; 

, Regulating the posting of advertisements and notice-boards ; 
and with tbe previous sanction of Government- 

Jo; tbe regulation of Slaughter Houses ; 

■ ^ prohibition for reasons of public health of the use of any 

ace or tbe sale of meat made without a license granted by tbe 

ommi tee or in contravention of tbe conditions laid down in the 
same ; 

y * be fix'Pg of the conditions subject to which, the circumstances 
in which and the areas or localities in respect of which licenses for 

t e sale of meat m*y be granted, refused, suspended or with¬ 
drawn : 
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(r) the prohibition of brick-kilns and potters kilns in any specifi¬ 
ed area ; 

(s) licensing of store-houses for any explosive or for petroleum or 
any inflammable oil or spirit ; 

(/) the prohibition of the keeping of a brothel or the residence 
of a public prostitute in any specified part of the town ; 

(m) the regulation of the erection or re-erection of buildings (includ¬ 
ing the prevention of the erection or re-erection of any building for 
any reasons the Government may deem to be just and sufficient or 

in pursuance of a general scheme sanctioned by the Government 
restricting the erection or re-erection of buildings or any class of 

buildings) and 

(v) the protection of trees. 

42. The Town Area Committee, by general or special order in 

writiog may, and if so advised by the Director of Medical Services or 
such other officer as the Government may nominate in this behalf shall 
provide, if funds permit, for all or any of the following matters within 
the Towo Area :— 

(a) the protection from pollution and periodical examination of all 

sources of water used for drinking and bathing purposes ; 

( b) the prohibition of the removal or use for drinking purposes of 
any water from any stream, well, tank, spring, or other source where 
such removal or use causes or is likely to cause, disease or injury to 
health, and the prevention of such removal or use by the filling in of 
any well, tank, spring or other receptacle or by any other method 
that may be considered advisable ; 

(c) the prohibition of the deposit or storage of manure, refuse or 
other offensive matter in the manner prejudicial to the public health, comfort 
or convenience ; 

(d) the exacavation of earth and the filling up of all excavations and 
depressions injurious to health or offensive to the neighbourhood ; 

(e) the removal of noxious vegetation ; 

(/) protection against fire ; 

(g) the disposal or destruction of materials likely to convey infection ; 

(/i) the registration of births and deaths ; 

(i) the condemnation and destruction of food which is unfit 

for human consumption ; 

(J) the prohibition for reasons of public health of the use of any 
place for the sale of fish, milk, butter, ghee, meat, game, poultry, 

fruit, vegetable or sweat meats io default of a license granted by the 

Committee or otherwise than io accordance with the conditions of the 

license ; 

(&) the fixing of the conditions subject to aod the circumstances 

in which aod the area or localities io respect of which licenses for 

the sale of fish, fruit, vegetables, milk, butter, ghee, curd, meat, 

poultry or sweatmeats may be granted, refused, suspended or with¬ 
drawn ; 

(J) the setting apart of suitable places for bathing, washing and water¬ 
ing animals and for washing clothes ; 

(w) the provision, repair or removal of drains, privies and 

latrines ; 
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M the prohibition for reasons of public health nf ( i, fl , 1C . # 

oul°baviDg 9 a^sanitarjTtent.*°^ DmSaDCe ° r Campi ^ io tbe ground °w?ib* 

"fb . 0 , M "* y h ' eeberally to, 

w„S 4T 2rrV3S7 s.£. < ^rss£ 1) T* w “'r 

t>0D or order of a Committee or Chairl if „ L V " J 

resolutioD or order is in excess of the powe™ conferred nTr' 00 

t k r,bS £• b ; 

,.ib 7 „ ,.„ r o" S tbe public “ ” u\ „7“U' “ ““ 

sSaSS: «3 

„6 MS e o> ^^/-fl? Comn “ ttee r case of percent defaulter 

P . ** .* ' ' 10 * be opmiOD of tbe Government a Town Area 

L“r. 'rr;^"»p..ib.r.»’A. dt: 

oTexceeds or “7 °' ber Ac * ,0r lbe ,ime being in force, 

in which the reasoos for P °, W ? rs ’ h n lp overDmeD ' may. by a notification 

superseded for a ner oH nJ°' ng a ^ S ' a ' ed dedare ,be C °”mit,ee to be 
notification. per,od D0 ‘ ^xceedtng two years to be specified in tbe 

shall 'ensued— “ Cammit,ee is so superseded, tbe following consequence 

vacat ( e thtlr^s 8 ' 5 ° f ^ Co ™ mit,ee sbal) bon tbe date of notification 
vacate tbeir seats as such members ; 

supersessh! 1 n P h WerS a ° ddu,ie , s of lh e Committee may, during the period of 
. persesslon, be exercised and performed by ibe Wazir-i-Wazarat : 

order ihp^r ° e * p,rat, ° D tbe Period of supersession specified in tbe 

their c oa \ mitl ® e sbab be recocstituted and tbe persons who vacated 

fnr r« l 6S - U ° 6r C ause ^ a ) sub-section (2) shall not be deemed disqualified 

tor re-election or re-nomination as members. 

Aran —\\iu^ liCati0n town f utl d when any area ceases to be a Town 
Art k | 6D a ° ? r ? a ceases t0 be a Town Area for tbe purposes of this 

n o, f u io, ! a fuDd - if aDy> sbai1 be appHed f ° r tbe bene fi' 

dirpnf q b * aDts of lhe said area m such manner as the Government may 
recnnsHnn d prop f ty ve !l ed «" 'be Committee shall, until the Committee is 

reconstituted, vest in tbe Government. 

mav n7 OT °u th u, Government ' lo ' tn ‘‘kerules.~( I) The Government 

ImVposes^oMh^s ^ PP Cab e ‘° or any Town Areas for carrying on, the 

confirmed“ p “ r ‘i cu| ar and without prejudice to the generality of tbe powers 

L™, V SU . b - s f c,,0 ‘ , 1 <» rules may relate to all or any of tbe follow- 
mg matters or be for all or any of the following purposes 
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M to regulate and control the powers conferred by this Act or by 
any rule made under this Act or any officer of Government or of the 
Committee ; 

(6) to prescribe for any such officer or for the Committee, any duly in 
addition to those prescribed by this Act ; 

(c) to prescribe or regulate in respect of all or any Town Areas the 
number of members to compose the Committees established therein ; 

id) the term of office of any or all of the members of any Committee, 
and as to the method of filling causual vacancies ; 

( e ) the provision (if any) to be made for the special representation of 
any class or community ; 

(/) the qualification of electors and of candidates for election to the 
Committee, as to the registration of such electors, as to ibe nominalion of 
such electors, as to the nomination of such candidates, as to the time of 
election and mode of recording votes, as to the method of settling disputes 

or questions arising from elections, and generally for regulating all elections 
under the Act ; 

(g) the custody of the town fund ; 

(M the form in which accounts are to be kept or registers 
maintained ; 

(*) the proportions in which the town fund shall be expended, and as to 
the preparation of estimates of income and expenditure ; 

(j) the preparation of plans and estimates for works of construction 
involving expenditure from a town fund, and as to the authorities by whom, 
and the conditions subject to which, such plans and estimates may be 

sanctioned ; 

{k) the returns, statements and reports to be submitted by the 
Committee ; 

(/) to regulate the imposition, assessment and collection of any tax 
imposed under this Act and to prevent the evasion of the same ; 

(w) the exemption from taxation of any person or class of persons or 
property or description of property ; 

(«) the constitution of Dharat posts aod the exhibition of Dbarat tariff 
thereat ; 

(o) the grant cf refunds on export of animals or goods on which Dharat 
has been levied ; 

ip) the custody and storage of animals and goods declared not to be 
for use or consumption within the town area into which they are 
brought ; and 

(tf) the exemption from Dbarat on re-import of animals and goods that 
have once paid it and are exported from Town Area into which they have 
been brought. 

(3) The power to make rules under this section shall be subject to the 
condition of the rules being made after previous publication. 

48. Procedure for making general orders. — (I) Before making any 
general order under sections 41 and 42 the Town Area Committee shall 
give public notice of its intention to make such general order. Any inhabitant 
of the town may within 30 days of the publication of such notice submit an 
objection to such general order in writing to the Committee- On tba expiry 
of 30 days from the date of such publication the Committee shall take into 
consideration any objection which may have been received and may make such 
amendments of the general order as it may deem fit and shall then submit 


138 The Punjab Law Reporter. [Vol. XLII—1940. 


the general order so amended together with the objections, if any, which have 

been received to the Wazir-i-Wazarat, who may sanction or refuse to sanction 

the issue of such general order or return it to the Committee for further 
consideration. 

(2) A general order sanctioned under sub-section (1) shall be published 

in such manner as may be prescribed in the rules made by the Government 
under the Act. 

49. Appeal against special orders .—Any person to whom a special 
order has been issued by the Town Area Committee, the Chairman or the 
Vice-Chairman under sections 41 and 42 may, within fifteen days of the 

date of such special order, appeal against such order to the Wazir-i-Wazarat 
whose decision on such appeal shall be final and shall not be called in 

question in any court provided that no appeal shall lie from any special order 
passed by a Committee, the Chairman or the vice-Cbairmao under clause if) 
of section 4 1 . Provided further that in the case of any special order issued 

y l Chairman or the vice-Chairman on the requirement 

of the Wazir-i-Wazarat, the appeal, if any, shall lie to the Governor of the 
Province whose decision shall be final. 

• Powers of Committee to lay or carry pipes, drains or sewers 
through private property subject to payment of compensation /or damage 
sustained. A Committee may, for the purposes of carrying out, establishing 
or mantainmg any system of drainage, sewerage, or water supply, carry any 
pipe, drain, sewer or channel of any kind into, through, across, under, over 
or up the side of any land or buildmg wherever situate within the limits of 

the town Area, and may at all times do all acts and things which may be 

necessary or expedient for repairing or maintaining such pipe, drain, sewer 

or channel, provided that 

(«) reasonable notice shall be given to the owner or occupier of any 9 ucb 
land or building ; 

(6) reasonable compensation shall be paid to the owoer or occupier for 

any damage sustained by him and directly occasioned by the carrying out of 

any such operations or for any substantial interference with the rights of such 

owner or occupier to the due enjoyment of such land or buildiog ; and 

c in the event of any dispute as to the notice to be given or the com- 

8 pa * d ’ ma tter shall be referred by the committee to the 
Wazir-i-Wazarat whose decision shall be final. 

' P° wer t0 attach bracket for lamps , name-plate of streets and 

ZtiUlht °{J houses “ tld t> e ” a Hy for destroying the same~/K committee may 
. 0 , e 0utside °f any building brackets for lamps or name-plates of 

Ar! S V an u may CaUSe 3 oooiber to be afi5xed to every house in ibe Town 

tnrhc ru/ he purposes of identifying it, and any person who wilfully di s- 
convictinn^hpf° r esl ]'° ys . aD y such bracket, Dame-plate or number shall on 
fifteen rupees ° r6 3 ^ a ^ ,slrate 1'able to a fine which may extend to 

CHAPTER VIII. 

Offences. 

an order San }\ atiot \ order.— (1) Any person guilty of a breach of 

on convi r inn K m and 42 any rule made under this Act shall, 

fifteen runeec Q ^ u Ma « ,st [ ate * be liable to a fine which may extend to 

may extend to twf Wbe ° * # 8 breach ls continuous with a further fine which 

durU whfch 5 eeS , f ° r 0Ve 7 day after lhe da ‘ e ^st conviction 

during which the offender is proved to have persis-ed in the offence. 
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(2) Any person or pprsons defacing or spoiling or destroying any 
notice issued by or moveable property belonging to, the Town Area Com¬ 
mittee. shall be liable on conviction to a fine which may extend to Rs. 25 
and shall also be liable to make good to the Committee the damage done to 

the property. 

53. Power to delegate certain powers. A Town Area Committee 
may,-with ihe sanction of the Government, delegate any of its powers to 
issue special orders under sections 41 and 42 to its Chairman or vice 
Chairman. 

54. Acquisition of land. —When any land, whether within or without 
the limits of a Town Area, is required for the purposes of this Act the 
Government may at the request of the Town Area Committee, 

acquire it under the provisions of the Land Acquisition Act No. 10 of *990 
and on payment by the Committee of the compensation awarded under that 
Act and of any other charges incurred in acquiring the land, the land shall 
vest in the Committee. 

55. Composition of offences. —A Town Area Committee, and if so 
authorized by the Committee, its Chairman or vice-Chairman may accept 
from any person against whom a reasonable suspicion exists that be has 
committed an offence punishable under this Act or under any rule ma e 
under this Act a sum of money by way of compensation for such ofience. 
On payment of such sum, no further proceedings shall be taken against 

cucb person in respect of such offence. 

56. Authority for prosecution.— No court shall take cognizance of any 

offence’ punishable under the Act or any rule made thereunder except on 
the complaint of the Town Area Committee or of some person authorised 

specially by name or office by the Committee in this behalf. 

57. Jurisdiction of courts to try offences.— Offences under this Act 
shall be triable by any Magistrate within whose jurisdiction any such offence 

mav have been committed : . ._ - 

Provided that any Magistrate who is the Chairman or a member of 

the Town Area Committee shall not himself tryany k'l^ICHLU^’ 

President, 

Jammu and Kashmir Praja Sabha. 


Certificate. . 

The above Act was passed by the Jammu and Kashmir Praja Sabha 
on the 17th April 1940 and received the assent of His Highness the Maharaja 

Bahadur on the 4th juue 1940. ^ mRA nand rmna _ 

Secretary to Government. 

Praja Sabha Department. 
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